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biennial meetings of States Partics convened by the Secretary-General
of the United Nations. At those meetings, for which two thirds of the
States Parties shall constitute a quorum, the persons elected to the
Committee shall be those who obtain the largest number of votes and
an absolute majority of the votes of the representatives of States
Parties present and voting.

4. The initial election shall be held no later than six months after
the date of the entry into force of this Convention. At least four
months before the date of eacl: election, the Sccretary-General of the
United Nations shall address a letter to the States Parties inviting them
to submit their nominations within three months. The Secretary-
General shall prep-re a list in alphabetical order of all persons thus
nominated, indicating the States Parties which have nominated them,
and shall submit it to the States Parties.

5. The members of the Committee shall be elected for a term
of four years. They shall be eligible for re-election if renominated.
However, the term of five of the members elected at the first election
shall expire at the end of two years; immediately after the first election
the names of these five members shall be chosen by lot by the chairman
of the meeting referred to in paragraph 3 of this article.

6. If a member of the Committee dies or resigns or for any other
cause can no longer perform his Committee duties, the State Party

. which nominated him shall appcint another expert from among its

nationals to serve for the remainder of his term, subject to the approval
of the majority of the States Parties. The approval shall be considered
given unless half or more of the States Parties respond negatively within
six weeks after having been informed by the Secretary-General of the
United Nations of the proposed appointment.

7. States Parties shall be responsible for the expenses of the
members of the Committee while they are in performance of Com-
mittee duties.

Article 18

1. The Committee shall elect its officers for a term of two years.
They may be re-elected.
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2. The Committee shall establish its own rules of procedure, but
these rules shall provide, inter alia, that:

() Six members shall constitute a quorum;
(b) Decisions of the Committee shall be made by a majority vote of
the members present.

3. The Secretary-General of the United Nations shall provide the
necessary staff and facilities for the effective performance of the fune-
tions of the Committee under this Convention.

4, The Secretary-General of the United Nations shall convene the
initial meeting of the Committee. After its initial meeting, the Com-
mittee shall meet at such times as shall be provided in its rules of pro-
cedure.

5. The States Parties shall be responsible for expenses incurred in
connection with the holding of meetings of the States Parties and of the
Committee, including reimbursement to the United Nations for any
expenses, such as the cost of staff and facilities, incurred by the United
Nations purstiant to paragraph 3 of this article.

Article 19

1. The States Parties shall submit to the Committee, through the
Secretary-General of the United Nations, reports on the measures they
have taken to give effect to their undertakings under this Convention,
within one year after the entry into force of the Convention for the
State Party concerned. Thereafter the States Parties shall submit sup-
plementary reports every four years on any new measures taken and
such other reports as the Commitice may rcquest.

2. The Secretary-General of the United Nations shall transmit the
reports to all States Parties.

3. Each report shall be considered by the Committee which may
make such general comments on the report as it may consider appro-
priate and shall forward these to the State Party concerned. That
State Party may respond with any observations it chooses to the
Committee. -

4. The Committee may, at its discretion, decide to include any
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comments made by it in accordance with paragraph 3 of this article,
together with the observations thereon received from the State Party
concerned, in its annual report made in accordance with article 24. If
so requested by the State Party concemned, the Committee may also

include a copy of the report submitted under paragraph 1 of this
article

Article 20

1. If the Committee receives reliable information which appears
to it to contain well-founded indications that torture is being systema-
tically practised 1n the territory of a State Party, the Committee shull
invite that State Party to co-operate in the examination of the informa-

tion and to this end to submit observations with regard to the informa-
tion concerned.

2. Taking into account any observations which may have been
submitted by the State Party concerned, as well as any other relevant
information available to it, the Committee may, if it decides that this
is warranted, designate one or more of its members to make a con-
fidential inquiry and to report to the Committee urgently.

3. If an inquiry is made in accordance with paragraph 2 of this
article, the Committee shall seek the co-operation of the State Party

concerned. In agreement with that State Party, such an inquiry may
include a visit to its territory.

4. After examining the findings of its member or members sub-
mitted in accordance with paragraph 2 of this article, the Commission
shall transmit these findings to the State Party concerned together with

any comments or suggestions which seem appropriate in view of the
situation.

5. All the proceedings of the Committee referred to in paragraphs
1 to 4 of this article shall be confidential, and at all stages of the pro-
ceedings the co-operation of the State Party shall be sought. After
such proceedings have been completed with regard to an inquiry made
in accordance with paragraph 2, the Committee may, after consulta-
tions with the State Party concerned, decide to include a summary
account of the results of the proceedings in its annual report made in
accordance with article 24.
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Article 21

1. A State Party to this Convention may at any time declare under
this article that it recognizes the competence of the Committee to
receive and consider communicatons to the effect that a State Party
claims that another State Party is not fulfilling its obligations under this
Convention. Such communications may be received and considered
according to the procedures laid down in this article only if submitted
by a State Party which has made a declaration recognizing in regard
to itself the competence of the Committee. No communication shall be
dezlt with by the Committee under this article if it concerns a State
Pariy which has not made such a declaration. Communications re-
ceived under this article shall be dealt with in accordance with the
following procedure;

(a) If a State Party considers that another State Party is not giving
effect to the provisions of this Convention, it may, by written com-
munication, bring the matter to the attention of that State Party.
Within three months after the receipt of the communication the re-
ceiving State shall afford the State which sent the communication an
explanation or any other statement in writing clarifying the matter,
which should include, to the extent possible and pertinent, reference to
domestic procedures and remedies taken, pending or available in the
matter; '

(b) If the matter is not adjusted to the satisfaction of both States
Parties concerned within six months after the receipt by the receiving
State of the initial communication, either State shall have the right to
refer the matter to the Committee, by notice given to the Committee
and to the other State;

(c) The Committee shall deal with a matter referred to it under this
article only after it has ascertained that all domestic remedies have
been invoked and exhausted in the matter, in conformity with the
generally recognized principles of international law. This shall not be
the rule where the application of the remedies is unreasonably prolong-
ed or is unlikely to bring effective relief to the person who is the victim
of the violation of this Convention; '
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(d) The Committee shall hold closed meetings when examining
communications under this article;

(e) Subject to the provisions of subparagraph (c), the Committee
shall make available its good offices to the States Parties concerned
with a view to a friendly solution of the matter on the basis of respect
for the obligations provided for in this Convention. For this purpose,
the Committee may, when appropriate, set up and ad hoc conciliation
comrmission;

(f) In any matter referred to it under this article, the Committec
may call upon the States Parties concerned, referred to in subparagraph
(b), to supply any relevant information;

(g) The States Parties concerned, referred to in subparagraph (b),
shall have the right to be represented when the matter is being con-
sidered by the Committee and to make submissions orally and/or in
writing;

(h) The Committee shall, within twelve months after the date of
receipt of notice under subparagraph (b), submit a report:

(i) If a solution within the terms of subparagraph (e) is reached,
the Committee shall confine its report to a brief statement of
the facts and of the solution reached;

(ii) If a solution within the terms of subparagraph (e) is not reach-
ed, the Committee shall confine its report to a breif statement
of the facts; the written submissions and record of the oral
submissions made by the States Parties concerned shall be
attached to the report. In every matter, the report shall be
communicted to the States Parties concerned.

2. The provisions of this article shall come into force when five
States Parties to this Convention have made declarations under par-
graph 1 of this article. Such declarations shall be deposited by the
States Parties with the Secretary-General of the United Nations, who
shall transmit copies thereof to the other States Parties. A declara-
tion may be withdrawn at any time by notifiction to the Secretary-
General. Such a withdrawal shall not prejudice the consideration of
any matter which is the subject of a communication already trans-
mitted under this article; no further communication by any State
Party shall be received under this article after the notification of
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withdrawal of the declaration has been received by the Secretary-
General, unless the State Party concerned has made a new declaration.

Article 22

1. A State Party to this Convention may at any time declare under
this article that it recognizes the competence of the Committee to
receive and consider communications from or on behalf of individuals
subject to its jurisdiction who claim to be victims of a violation by a
State Party of the provisions of the Convention. No communication
shall be received by the Committee if it concerns a State Party which
has not made such a declaration.

2. The Committee shall consider inadmissible any communication
under this article which is anonymous or which it considers to be an
abuse of the right of submission of such communications or to be in-
compatible with the provisions of this Convention.

3. Subject to the provisions of paragraph 2, the Committee shall
bring any communications submitted to it under this article to the
attention of the State Party to this Convention which has made a
declaration under paragraph 1 and is alleged to be violating any pro-
visions of the Convention. Within six months, the receiving State
shall submit to the Committee written explanations or statements

clarifying the matter and the remedy, if any, that may have been taken
by that State.

4. The Committee shall consider communications received under
this article in the light of all information made available to it by or on
behalf of the individual and by the State Party concerned.

5. The Committee shall not consider any communications from
an individual under this article unless it has ascertained that:

(a) The same matter has not been, and is not being, examined
under another procedure of international investigation or settlement;

(b) The individual has exhausted all available domestic remedies;
this shall not be the rule where the application of the remedies is un-
reasonably prolonged or is unlikely to bring effective relief to the per-
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son who is the victim of the violation of this Convention.

6. The Committee shall hold closed meetings when examining
communications under this article.

7. The Committee shall forward its views to the State Party
concerned and to the individual.

8. The provisions of this article shall come into force when five
States Parties to this Convention have made declarations under
paragraph 1 of this article. Such declarations shall be deposited by
the States Parties with the Secretary-General of the United Nations,
who shall transmit copies thereof to the other States Parties. A de-
claration may be withdrawn at any time by notification to the
Secretary-General. Such a withdrawal shall not prejudice the con-
sideration of any matter which is the subject of a communication
already transmitted under this article; no further communication by
or on behalf of an individual shall be received under this article after
the notification of withdrawal of the declaration has been received
by the Secretary-General, unless the State Party has made a new de-
claration.

Article 23

The members of the Committee and of the ad hoc conciliation
commissions which may be appointed under article 21, paragraph 1
(¢), shall be entitled to the facilities, privileges and immunities of ex-
perts on mission for the United Nations as laid down in the relevant
sections of the Convention on the Privileges and Immunities of the
United Nations.

Article 24

The Committee shall submit an annual report on its activities under
this Convention to the States Parties and to the General Assembly of
the United Nations.
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PART I

Article 25
1. This Convention is open for signature by all States.

2. This Convention is subject to ratification. Instruments of
_ ratification shall be deposited with the Secretary-General of the United
Nations,
[o

Ariicle 26

This Convention is open to accession by all States. Accession shall
be effected by the deposit of an instrument of accession with the
Secretary-General of the United Nations.

Article 27

1. This Convention shall enter intc force on the thirtieth day
after the date of the deposit with the Secretary-General of the United
Nations of the twentieth instrument of ratification or accession.

2. For each State ratifying this Convention or acceding to it after
the deposit of the twentieth instrument of ratifiction or accession,
the Convention shall enter into force on the thirtieth day after the
date of the deposit of its own instrument of ratification or accession.

Article 28

1. Each State may, at the time of signature or ratification of this
Convention or accession thereto, declare that it does not recognize the
competence of the Committee provided for in article 20.

2. Any State Party having made a reservation in accordance with
paragraph 1 of this article may, at any time, withdraw this reservation
by notification to the Secretary-General of the United Nations.

A’rtr'cfe 29

1. Any State Party to this Convention may propose an amend-
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ment and file it with the Secretary-General of the United Nations.
The Secretary-General shall thereupon communicate the proposed

amendment to the States Parties with a request that they notify him
whether they favour a conference of States Parties for the purpose of
considering and voting upon the proposal. In the event that within
four months from the date of such communication at least one third
of the States Parties favours such a conference, the Secretary-General
shall convene the conference under the auspices of the United Na-
tions. Any amendment adopted by a majority of the States Parties
present and voting at the conference shall be submitted by the
Secretary-General to all the States Parties for acceptance.

2. An amendment adopted in accordance with paragraph 1 of
this article shall enter into force when two thirds of the States Parties
to this Convention have notified the Secretary-General of the United
Nations that they have accepted it in accordance with their respec-
tive constitutional processes.

3. When amendments enter into force, they shall be binding on
those States Parties which have accepted them, other States Parties
still being bound by the provisions of this Convention and any earlier
amendments which they have accpeted.

Article 30

1. Any dispute between two or more States Parties concerning
the interpretation or application of this Convention which cannot be
setied through negotiation shall, at the request of one of them, be
submitted to arbitration. If within six months from the date of the
request for arbitration the Parties are unable to agree on the organiza-
tion of the arbitration, any one of those Parties may refer the dispute
to the International Court of Justice by request in conformity with the
Statute of the Court.

2. Each State may, at the time of signature or ratification of this
Convention or accession thereto, declare that it does not consider itself
bound by paragraph 1 of this article. The other States Parties shall not
be bound by paragraph 1 of this article with respect to any State Party
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having made such a reservation.

3. Any State Party having made a reservation in accordance with
paragraph 2 of this article may at any time withdraw this reservation
by notification to the Secretary-General of the United Nations.

Article 31

1. A State Party may denounce this Convention by written notifi-
cation to the Secretary-General of the United Nations. Denunciation
becomes effective one year after the date of receipt of the notification
by the Secretary-General.

2. Such a denunciation shall not have the effect of releasing the
State Party from its obligations under this Convention in regard to any
act or omission which occurs prior to the date at which the denuncia-
tion becomes effective, nor shall denunciation prejudice in any way
the continued consideration of any matter which is already under

consideration by the Committee prior to the date at which the de-
nunciation becomes effective.

3. Following the date at which the denunciation of a State Party

becomes effective, the Committee shall not commence consideration
of any new matter regarding that State.

Article 32

The Secretary-General of the United Nations shall inform all
States Members of the United Nations and all States which have signed
this Convention or acceded to i of the following:

(a) Signatures, ratifications and accessions under articles 25 and 26;
(b) The date of entry into force of this Convention under aticle 27

and the date of the entry into force of any amendments under article
29;

(c) Denunciations under article 31.



oAk Article 33

1. This Convention, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited with
the Secretary-General of the United Nations.

1. 2 qoke ofgol, 30|, ofol, &of, 2ilotel R Mkeje] 1“':0.]
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2. The Secretary-General of the United Nations shall transmit
= Al &5
2. HAGAREFS 2 Yopol IFFR S ZE IS

certified copies of this Convention to all States.
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GENERAL GUIDELINES REGARDING THE FORM AND
CONTENTS OF INITIAL REPORTS TO BE SUBMITTED BY
STATES PARTIES UNDER ARTICLE 19, PARAGRAPH 1, OF

THE CONVENTION AGAINST TORTURE AND OTHER

CRUEL, INHUMAN OR DEGRADING
TREATMENT OR PUNISHMENT

provisionally adopted by the Committee
at its first session on 20 April 1988

1. Under article 19, paragraph 1, of the Convention against Tor-
ture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
“the States Parties shall submit to the Committee against Torture,
through the Secretary-General of the United Nations, reports on the
measures they have taken to give effect to their undertakings under the
Convention, within one year after the entry into force of the Gon-
vention for the State Party concerned. Thereafter the States Parties
shall submit supplementary reports every four years on any new me-
asures taken and such other reports as the Committee may request.”

2. The general guidelines, appearing below were provisionally
adopted by the Committee against Torture at its first session on 20
April 1988, with a view to assisting the States parties with the prepara-
tion of their initial reports. Compliance with the guidelines would help
to ensure that initial reports are presented in a uniform manner and

assist the Committee against Torture to fulfil the tasks entrusted to
it pursuant to article 19 of the Convention.

3. Initial reports by States parties should be presented in two
parts as follows:

Part I: Information of general nature

This part should:

(a) Describe briefly the general legal framework within which
torture as defined in article 1, paragraph 1, of the Convention as well
as other cruel, inhuman or degrading treatment or punishment are pro-
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hibited and eliminated in the reporting State;

(b) Indicate whether the reporting State is a party to an interna-
tional instrument or it has national legislation which does or may con-
tain provisions of wider application than those provided for under the
Convention;

(c) Indicate whether the provisions of the Convention can be in-
voked before and directly enforced by the courts, other tribunals or
administrative authorities or whether they have to be transformed into
internal laws or administrative regulations to be enforced by the au-
thorities concerned;

(d) Indicate what judicial, administrative or other competent au-
thorities have jurisdictions over matters dealt with in the Convention;

(e) What remedies are available to an individual who claims to have
been a victiin of torture or other cruel, inhuman or degrading treatment
or punishment;

(f) Describe briefly the actual situation as regards the practical
implementation of the Convention in the rcporting State and indicate
any- factors and difficulties affecting the degree of fulfilment of the
obligations of the reporting State under the Convention.

Part II: Information in relation to each of the articles in Part I of the

Convention

This part should provide specific information in relation to the
implementation by the reporting State of articles 2 to 16 of the Con-
vention, in accordance with the sequence of those articles and their
respective provisions. It should describe in relation to the provisions
of each article:

(a) The legislative, judicial, administrative or other measures in
force which give effect to those provisions;

(b) Any factors or difficulties affecting the practical implementa-
tion of those provisions;

(c) Any information on concrete cases and situations where me-
asures giving effect to those provisions have been enforced.

The report should be accompanied by sufficient copies in one of
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the working languages (English, French, Russian or Spanish) of the
principal legislative and other texts referred to in the report. These
will be made available to members of the Committee. It should be
noted, however, that they will not be reproduced for general distribu-
tion with the report, It is desirable therefore that, when a text is not
actually quoted in or annexed to the report itself, the report should

contain sufficient information to be understood without reference to
it.




D. CONSIDERATION OF REPORTS SUBMITTED
BY STATES PARTIES UNDER ARTICLE 19
OF THE CONVENTION

Initial reports of States parties duc in 1988
Addendum
NORWAY ™’

(21 July 1988)

1. In order to facilitate its examination, the report is as far as

possible drawn up in accordance with the draft provisional quidelines

prepared by the Secretary-General of the United Nations.

PART I: GENERAL INFORMATION

Convention against Torture and Other

Punishment on 9 July 1986.
efore its ratifica-

2. Norawy ratified the
Cruel, Inhuman or Degrading Treatment or 4
No amendment of internal legislation was necessary

tion.
3. Articl
of torture. The article reads as follows:
“No one may be convicted except according to law, or'be
punished except according to judicial sentence. Interrogation

by torture must not take place.”

“torture or cruel, inhuman or degrading treatment or
as such in Norwegian legislation. How-
f the Penal Code of 22 May 1902 are
he scope of article 1, paragraph

e 96 of the Norwegian Constitution includes a prohibition

4. The term
punishment” is not employed
ever, the general provisions o :
applicable also to acts which fall under t

« ngyAYet A 192 BE wzdols A1 BRM W2 AL
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1, of the Convention. A more detailed reference to the relevant provi-
sions of the Penal Code is made under the comments on article 4 below.

5. In addition to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, Norway has ratified
the International Covenant on Civil and Political Rights and the Eur-
opean Convention on Human Rights, and has signed the European Con-
vention for the prevention of torture and inhuman or degrading treat-
ment or punishment. .

6. According to traditional Norwegian doctrine, an international
convention does not formally become part of the domestic legal system
unless it is transformed into internal law. In legal 'thcory it has never-
theless been discussed whether international law sets aside domestic
law in possible cases of conflict, or whether the internal law has pri-
ority. The discussion is, however, from a practical point of view, not
very interesting, because the Norwegian courts have given considerable
weight to international law in the interpretation of domestic rules, even
when the international law is not formally incorporated into domestic
law. According to doctrine, Norwegian courts shall in such cases
apply a so-called *“principle of presumption”, whereby domestic statutes
are interpreted with the aim of avoiding possible conflicts with interna-
tional law. Thus, the Supreme Court of Norway has never set aside a
domestic statute by reason of conflict with human rights conventions.
The possible conflicts have always been solved by interpretation of the
relevant domestic and international norms.

7. Cases of alleged acts of torture are tried by the courts as or-
dinary criminal suits according to Act No. 25 of 22 May 1981 (Act on
Criminal Procedure). The same Act claims fair treatment in the ques-
tioning of suspects before court and in police custody. Questioning by
the police is also regulated by formal instructions.

8. A recent amendment to the Code of Criminal Procedure relates
to the provisions on the handling of criminal charges against policemen
and public prosecutors. Earlier such charges were investigated by the
police itself, though usually by police investigators working in a differ-
ent police district from the reported police officer. The amendment
prescribes that investigation of cases concerning alleged offences by a
police officer or public prosecutor shall be carried out by special boards
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outside the police force. The purpose is to guarantee a full and objec-
tive investigation in such cases. The special investigation boards shall
consist of three members: 2 well-qualified lawyer (normally a judge),
an advocate with experience as 2 defence counsel and a person with

police investigation. When the board has finished

experience from
its investigation, the case shall be forwarded with 2 recommendation

to the District Public Prosecutor who decides whether the accused shall
be put on trial.

9. An individual wiio claims to have been 2 victim of torture or
other cruel, inhuman or degrading treatment OF punishment may
report the case to the police, who shall instigate investigations with a
charges against the alleged offender.

view to bringing possible criminal
tion from the offender; such claims

The victim may also claim compensa
may be dealt with by the courts either in the penal proceedings in-
stigated against the offender or in an ordinzry civil suit brought by the
victim against the offender. As part of the legal framework concerning
possible victims of torture, one can also mention that victims who have
suffered physical damage, can apply for financial compensation from
the authorities.

10. So far the Norwegian authorities have not registered any serious
difficulties as regards the practical implementation of the Convention.
Alleged cases of torture occur from time to time, mainly in the form of
accusations of violence performed by police officers. These cases are
dealt with by the courts as ordinary criminal cases. By way of illu-
stration, mention may be tnade of the Supreme Court judgement of
4 May 1984 (Norsk Retstidende, 1984, pp. 581 ff.), according to which
a policeman was given a fine of NKr 1,000 under sections 228 (assault)
and 325, subsection 3 (improper conduct of a civil servant during the
performance of his duty). He had, while in charge of the police station,
struck a person in custody four or five times after the latter had spat in
his face.

11. It can also be mentioned that a recent complaint on Norway to
the European Court of Human Rights among other things alleged that
the Norwegian authorities violated article 3 of the European Conven-
tion on Human Rights (Application No. 11701/85 by Steinar Eriksen
against Norway and Decision of the Commission of 7 March 1988).
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Article 3 reads: “No one shall be subj

Jcle . jected to torture or to inh

hisgrcorllr:]ghit;;:ngen_t or punls.hment”. The applicant complai:::la;lh:,:

ion amounmu;l?g d;tentlon a.nd' treatment in prison from 1978

i et = oa reac'h o_f article 3. The Commission, howeve
part of the application manifestly ill-founded t’«rithin th:;

meaning of article 27, par
admissible. , paragraph 2, of the Convention, and thus not

PART II: INFORMATION IN RELATION TO EACH
OF THE ARTICLES

Article 2

12. The legislati
gislative measures taken
. to prevent
maril . e e . P nt acts of to ;
levan:f concern the criminalization of all kinds of tortu rt;;: pri-
rovisi re. 3
- arti}:ﬂc V:l(::‘lfi of the Penal Code are referred to under the comme r::
elow. As concerns administrati : s
. ministrative m .
agam made . casures. ]’cfcrr
o TN ar:o th: establishment of special investigation ;)oardsa; "
i criminzl oﬁ:ap 8 abowf. Rules concerning interrogation of sus o
ences are given in the Code of Criminal Proced pm;
ure an

1 lnttl'rogatlon lnstl'uc Irc I or thc tIEat]“th (}i
n tions to thC Pollce fO

€5,
Pllsoners, lulcs are glvcn n tht Pllson A.Cto

1.3. The prohibition of torture in the Constituti i
ﬁz:;;pigﬁsﬁ:r;l a.ll sit;:z‘tions, including times ott'l(::r-la:z:nfh::a:h;fp:vrzl
! memionl:;tahlhty zr.1d other situations of public emergenc ’
e e L that section 108 of the Military Penal Cod 4

y violation of the four Geneva Conventions of 1949 anilF;;!::?;

1 »

14. Accordin :
g to Norwegian penal la :
to : X w, superior orde
Mil?:fr‘;u;ilnolf ::hedacmsed‘ This is expressly stated in sccso(:;r:;flc;d
under the or:iina:y?cbultcth; samli ProIplatatia spplics 1 cies tr;e;
== nal Code. The person who h i
order will himself be considered as an accompli c: tftﬁr?:- th.c ulnlawful
iminal act.




Article 3
i i rwegian
15. The rules of article 3 are already mcorpor;tcd 1;191:50 rc!ag:ing
s it 13 June
islati tradition, the Act of
legislation. As regards ex ; : e b
togcxtraditior. of offenders contains the following provisions :
: i ount o
«Section 6. Extradition shall not be granted where, ;n: aclcdrcum—
| race, religion, nationality, political belief or other po 1hlca o
’ i er
| stan’ccs there would presumably be a grave risk of the E s
| estion being subjected to persecution with regard to his lite
qu - - -
liberty or which otherwise 1 of a serious character. e
/ i in
Section 7. Extradition shall not be granted \\here'lt woul ;:llly
. itari iderations, espec
i i 1 humanitarian consider: n
onflict with fundamenta T : ; -
: account of the age, health condition or other private circum
on &
stances of the person concerned”. (i
16. In a new Aliens Act, adopted by Parliament (Storting) in Jt_mc
: i i s tion
1988. similar rules are made concerning expulsion and return Sec
: " .
15 of the new Act reads as follows:

18. The central provision is section 228, which reads:

“*Anyone who commits violence against another or otherwise in-

Jures him bodily, or is accessory thereto, shall be punished for
assault with fines or imprisonment up to 6 months.

If the assault has caused injury to body or health or considerable
pain, up to three years’ imprisonment may be imposed, but up to
five years if death or serious injury results.”

19. Wilful inflicting of injury is covered by section 229, which
reads:

“Anyone who injures another in body or health, or puts another in
a state of feebleness, unconsciousness or similar condition, or is
accessory thereto, shall be punished for inflicting bodily injury
with up to three years’ imprisonment, but up to six years if the act
has resulted in illness or inability to work which has lasted more
than two weeks, or any incurable defect or injury, and up to eight
years if it has resulted in death or serious injury to body or health.”

20. Sections 222 and 223 are also of relevance to acts of torture:
“Section 222. Anyone who, by unlawful conduct or by threat of

such, forces another person to do, omit or suffer something, or is

accessory thereto, shall be punished with fines or up to three years’
imprisonment,

Section 223.

“‘Protection against persecution.
i area
An alien must not according to this Act be expelled to any t
i in giv son to
where he may fear persecution such that would again gll\-lc rea iy
here he might be
i i or to any area from w
consider him as a refugee, ! o it o
sent further to an area where he might fear this kind of}::e;sc;:_ i
i in the definitio
i imi sons to those contained i
Aliens who, for similar rea ; iy
of a refugee, would be in danger of being executed or of o
? -
human treatment shall have the same protection.

Anyone who unlawfully deprives another of his

liberty, or is accessory to such deprivation of liberty, shall be
punished with up to five years’ imprisonment.

: i idere to
An alien who on rcasonable grounds is conmdcr‘.d'as a t!m:at -
national security, or has been convicted of a scrious cnmcdab
: - - e
therefore is considered a threat to public safety, is not protectec by

this provision.”

If the deprivation of liberty has lasted for more than one month,

or if it has caused unusual suffering or serious injury to body or
health or death, the

punishment shall be imprisonment for at least
one year.” !

. et - s 2]. Attempts are covered by a general ision i i 2
The general rules on extradition as mentioned will limit the last provi p yag provision in section 49

sion accordingly. Article 5
22." The teritorial application of the Penal Code is regulated in its

section 12, which to a large extent applies the principle of universality.
Violations of the provisions referred to above may be tried by Nor-

4rte’cle 4

17. As mentioned earlier, acts of torture as described i;otzhc Con-
vention are dealt with in the general Penal Code of 22 May 1902.




%

208

wegian courts even when the offence is committed by a foreigner

abroad.

Articles 6 and 7

93. These articles are based on similar provisions of earlier con-
ventions establishing the system of aut dedere aut judicare. Norway
has ratified a number of such conventions and has ascertained that
legislation and practice is in conformity with these obligations,

Article 8

24. The Act of 13 June 1975 relating to extradition of offenders
does not make extradition conditional on the existence of a treaty.
Section 3 of the Act permits extradition for any offence that may
involve imprisonment for more than one year.

Ariicle 9

95. Section 24 of the Act relating to extradition regulates mutual
assistance in criminal matters. In general, such assistance can be afford-
ed to the same extent and under the same conditions as extradition.

Article 10

26. Education in human rights, including the prohibition of torture,
is now part of the training and education of police officers, prison
personnel and military officers. The Council of Europe has drafted a
handbook on police and human rights, which is being translated into
Norwegian. -

Article 11

27. Interrogation of suspects and other is regulated in the Act on
Criminal Procedure of 22 May 1981 (No. 25), chapter 18. Under sec-
tion 226, an interrogation shall be carried out as fast as possible to pre-
vent anyone indicated as a suspect from being exposed to unnecessary
suspicion or inconvenience. A suspect can refuse interrogation by the
police, forcing the prosecutor to demand interrogation by the police,
forcing the prosecutor to demand interrogation by court. The suspect
shall also be told of his right to remain silent.
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28. The police are also given general instructions on how to perform
interrogations. The officer who interrogates the suspect shall, under
section 8-2 of the general instructions, act calmly and considerately
towards the suspect. Promises, false information, threats or force must
not be used. The suspect shall be given ordinary meals and necessary
rest, and his lJawyer may attend the interrogation.

Article 12

29. Investigation of allegations of torturc in Norway will follow the
ordinary procedures for criminal cases, except in cases brought against
police officers, where a special investigation board, as mentioned ear-
lier, will have responsibility for the investigation.

30. In special cases the Government may set up a special inquiry
commission to investigate allegations of torture. This was done some
years ago, when two independent researchers made public allegations of
large-scale police brutality in the city of Bergen. In this case a commis-
sion consisting of two members, a university professor and an inde-
pendent lawyer, was set up. Later a public prosecutor and a team of
police investigators from Oslo was sent to Bergen to investigate con-
crete allegations of violence by the Bergan policc against arrested su-
spects. The investigation is not yet concluded, but in general evidence
has not been found of any mass-scale practice of police brutality. A
few cases have been brought to the courts for trial, but have led to
acquittal of the accused. As a result of the investigation, some persons
have also been accused of making false accusations against police
officers.

Article 13

31. As mentioned earlier, torture is a criminal act under the Penal
Code, and an allegation of torture is subsequently investigated by the
prosecuting authorities as described above.

32. In accordance with the Prison Act of 12 December 1958 (No.
7) prisoners have a right to submit complaints to the Prison Board.
The prisoners may complain about the working or living conditions in
the prison, or of other kinds of treatment,




Articie 14

33, A victim of violence can claim financial compensation from the
offender under the Compensation for Damage Act of 13 June 1969
(No. 26). Also, all victims of violence who have suffered physical or
mental damage can apply for financial compensation granted, by the
authorities (see Royal Decree of 11 March 1976). This kind of com-
pensation can be granted when the damage is caused by. 2 wilful viola-
tion of another or by other criminal action, inflicted with force or
violence. Damage other than financial is, as a general rule, not com-

pensated under this scheme.

Article 15

34. The Act on Criminal Procedure does not contain any rules for
judgement of evidence. The courts are, as a general rule, free to judge
the validity of any evidence. However, it is the general opinion both in
legal practice and doctrine that the court shall not use or give any
weight to evidence illegally enf orced, if the illegality is grave.

Article 16

35. The acts described in article 16 will to a large extent be criminal
acts under different provisions of the Penal Code; some have already
been-referred to above and there are others, such as section 135 a con-
cerning discrimination on grounds of race, sex, etc. Such complaints
will be investigated and prosecuted as ordinary criminal acts in con-
formity with the Act on Criminal Procedure.

36. As for the application of articles 10, 11, 12 and 13 to acts
referred to in article 16, it can be said in general that the information
given relating to these articles above also applies equally to other acts
of cruel, inhuman or degrading treatment or punishment that do not
amount to torture.
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CONSIDERATION OF REPORTS SUBMITTED
BY STATES PARTIES UNDER ARTICLE 19
OF THE CONVENTION

Initial reports of States parties due in 1988
Addendum

SWEDEN*

[23 June 1988]

PART I: INFORMATION OF A GENERAL NATURE

A._ Introduction

1. ('ll"hc Swedish Government signed the Convention against Tor-
ture and Other Cruel, Inhuman or Degrading Treatment or Punishment
on 4 February 1985 and the Swedish instrument of ratification was

deposited on 8 January 1986. The C. i
5 onvention entered int C
respect to Sweden on 26 June 1987, ered into force with

2. The Swedish ralificati i i
ation did not require the enac
Tt q tment of new

3. -Upon ratification Sweden recognized the competence of the
Committee against Torture to receive and consider communications to
thc. cff.cct that a State party claims that another State party is not ful
filling its obligations under the Convention, as well as comn};unicatic:l‘
from or on behalf of individuals subject to its jurisdiction who claim tcns

c Vv V. (o] b a State mt Of th.c IOViSiOHS Of t]le
p
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B. General legal framework

i i urture
4. The basic provision relating to the prorection from to

ar ld O{IICI a or de ad tre tlllClll [0} putllSll!IICI 1t 1§ to bc
C t‘.‘]., lnhuman gr lng a 1
iound m Chaptcl 2 Sect](}]l 5 ()i tllc (:onstltutlon \\lllch Icads-
1 ? ¥

rporal punishment.

‘Ev iti all be protected against co :
e 2 torture and against

Furthermore, he shall be protected against o
medical influence or encroachment for the purpose of ex g

or preventing statements.”

1 i den
5. Pursuant to section 20 of the same chapter, aliens in Swe

i iti i tection
have the same status as Swedish citizens with regard to the pro

offered by seciion 5. . B

6. Protection from torture and other cruel, m_human'o.r dcgr:;.- 1;113

trcan:ncnt or punishment is also offered by certain pro;ns:or;sbottt e

i i /isions relating to assault and battery

Penal Code, in particular the provisions i

(chap. 3, sects. 5 and 6), unlawful coercion (chap. 4, sect. 4) and unlaw
. 3, sect;

ful threat (chap. 4, sect. 5). -

7. In addition to these provisions of a bass-c and -gcn_ .
there are also provisions of a certain relevance, mter alia, in :h.c o
Act concerning Institutional Treatment of Dt:e:dcrst a;;l) s:ns e

i f Detained and Arrested rer
Act concerning the Treatment o : b nlope
detained person shall be tre
Others. . Pursuant to these Acts a hall e
i he deprivation of liberty,
rav as to avoid harmful effects of t |
gk isoner shall be treated with respect for his human

eral nature,

and a convicted pr
dignity.

C. Other treaty commitments

8. Sweden is party, inter alia, to the International Covenant arr::n
Civil and Political Rights and the Opticrna.l Protocol tc! t};:-. fg:::t?on;
the European Convention on Human Rights af'nd the Sixt e i o
Protocol to the European Convention contfcrnmg the Abo mod::j .c:.onal
Death Penalty, the 1949 Geneva Conventlm.ls and the two 2,1 1.1n i’

"protocols of 1977. The European Convention fo.r the prev enuoT e
torture and inhuman or degrading treatment or pumshfn.ent'was rati :;:e
by Sweden on 9 June 1988 and the instruments of ratification were de-

posited on 21 June 1988.

D. Incorporation

9. Sweden basically adheres to the principle of incorporation, i.e.
international treaties do not automatically become part of Swedish
law but have to be transformed or formally incorporated into the

Swedish statutes. This also applies to the United Nations Convention
against Torture,

10. The traditional method used in Sweden to implement an inter-
national treaty is to enact equivalent provisions in an existing or a new
Swedish statute. Howeser, this is not necessary in cases where Swedish
law already contains provisions which satisfy the requirements of the
treaty. As regards the rights contained in the Convention, the Swedish
Government, when submitting the Convention to the Parliament for
approval, took the view that existing Swedish law was in full accord
with the obligations which were to be assumed by Sweden under the
Convention. This view was shared by the Parliament. Thus, the Con-
vention could be ratified without the enactment of new legislation.

11. In this connection, it should also be noted that, under chapter °
8, section 3, of the Constitution, provisions concerning the relationship
between private individuals and the Government or public authorities
in respect of obligations incumbent upon private persons or which
otherwise interfere in the personal or economic affairs of private per-
sons shall be laid down by law. This applies, inter alia, to the provi-
sions on criminal offences and the legal effects of criminal acts.

E. Remedies

12. The Swedish court system for general matters consists of dis-
trict courts, courts of appeal and the Supreme Court. For administra-
tive matters there are regional administrative courts, general admini-
strative courts of appeal and the Supreme Administrative Court.

13. If a person alleges that he has been subjected to illegal practices,
his allegations can be submitted to a public prosecutor for an investiga-
tion. However, the public prosecutor is also as a rule'obligcd to under-
take such an investigation ex officio if there are reasonable grounds to
believe that an offence has been committed. If the public prosecutor
arrives at the conclusion that an offence has been committed, he will
normally institute criminal proceedings before a court. If he decides
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not to prosecute, the alleged victim is free to institute criminal proceed-
ings on his own.

14. A person who cons
practices by a public official ¢
mentary Ombudsman, who wil
be, take appropriate action against t
the institution of criminal proceedings. He may also,
t of a claim for damages. Complaints may likewise be sub-
mitted to the Chancellor of Justice, who is appointed by the Govern-
ment but whose functions are in this respect similar to those of the
Parliamentary Ombudsman. In cestain cases an individual can complain
to a disciplinary board which examines questions of disciplinary lia-
bility (see para. 87).

15. Pursuant to chapter 22, section 1, of the Code of Judicial

an individual may bring an action for damages resulting
gs with regard

iders that he has been subjected to illegal
an also submit a complaint to the Parlia-
 then investigate the matter and, if need
he official concerned, including
inter alia, propose

settlemen

Procedure,
from an offence in connection with criminal proceedin

to the offence. If the individual claim for damages relates to an offence
for which the public prosecutor makes an investigation ex officio, the
d — at the request of the party concerned — to
he claim to the court, provided that this can be
the claim is not considered manifestly

prosecutor is oblige

. prepare and present t
done without inconvenience and
ill-founded (sect 2).

16. If a claim for damages can be made in connection with an
offence, the investigating police officer or the public prosecutor shall
inform the party concerned about this well in advance of the bringing
of criminal charges against the suspect (sect. 2). If the action for
damages is not taken up together with the criminal proceedings, either
because the public prosecutor decides not to sue for damages or be-

decides that the matter should be dealt with separately,

cause the court
e civil claim

the party concerned can make a civil claim on his own. Th
shall be dealt with in accordance with the rules governing civil proceed-
ings (sects. 1 and 5). If such a separate action for damages is brought
against the suspect in the criminal proceedings, the court may, on the
other hand, decide that the civil and criminal proceedings be joined

together (sect. 3).

F. General conclusion

1'7. Sweden has not encountered any difficulties with respect to the
fulfilment of its obligations under the Convention. As has been stated
abovc. and will be discussed in more detail in Part II the Swedish law
confams provisions which make acts prohibited under the Convention
pumshab-le as offences. Such offences are generally subject to public
pl’DfECI:lt.lon. Sweden has a well elaborated system for the protection
of individuals against offences and a judicial system which
those who have been victims of offences. F R

' PART II: INFORMATION RELATING TO THE ARTICLES
IN PART 1 OF THE CONVENTION

18.- The following comments deal with the manner in which
Swedish law ensures the implementation of articles 2 to 16 of th
Convention. ' )

Article 2

) 19. In accordance with the Swedish Constitution (chap. 2, sect
5), every subject is protected against corporal punishment as \:rell as
torture:.- and medical influence of encroachment for the purpose of
cx'tortmg or preventing statements. This protection also applies t

aliens residing in Sweden. i ’

20. Corporal punishment within the meaning of this provision in
-{hc C(‘)nstitution (see para. 4 zbove) refers to a penalty whose purpose
is t? inflict physical suffering on the person punished, e.g. t:l;gglrrlp c-:‘
n}utﬂation. The term torture refers primarily to th:; use of ph ﬁca;
v1olcm_:: or mental terror to extort information during interrogarions.
It does not, however, refer to measures such as putting handcuffs on
2 person for the purpose of maintaining law and order or for reasons
?f. security. Nor is deprivation of liberty regarded as torture, even if
it involves the isolation of the prisoner. ’ 1

21. . The prohibition against medical influence for the purpose of
extorting or preventing statements is to be regarded as a complement
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to the prohibition against torture. Normal medical treatment naturally 26. Pursuant t
. 0 a provision of the Penal Cod
e (chap. 24, sect. 6)

falls outside the scope of prohibition.

29. The protection against the actions mentioned is absolute and
cannot be limited by law. As a consequence. it is not possible in
Swedish law to empower public officals to resort to such measures.
Public officials and other representatives of public authorities are thus
subject to the general penalty provisions applying to actions involving
the infliction of pain or suffering. Should the purpose of such actions
be the one stated in article 1 of the Convention, i.e. to obtain informa-
tion or a confession, the applicability of the general penalty provisions

is in no way restricted.

23. The Constitution also cortains provisions prohibiting various
kinds of discrimination. The limitation by law of certain rights and
freedoms which is provided by the Constitution under certain specified
conditions may never be made solely on the grounds of political, religi-
ous, cultural or other such beliefs (Constitution, chap. 2, sect. 12).
No law or regulation may imply discrimination against any subject
because he belongs to a minority en account of his race, colour or
ethnic origin (Constitution, chap. 2, sect. 15). The Constitution also
contains a provision prohibiting discrimination on the grounds of a
person’s sex (chap. 2, sect. 16). The provisions of the Constitution
against discrimination, like those banning torture, apply equally to
Swedish citizens and to aliens.

94. As regards the possibility of punishing acts of torture, the
Penal Code contains various provisions which together adequately
cover acts such as those referred to in article 1. These provisions are
discussed in detail in conjunction with the comments on article 4.

95. As an example of a case similar to those envisaged in article 1
_which has been the subject of legal proceedings in Sweden, a Supreme
Court sentence (NJA 1987, p.655) could be mentioned. On evening,
a group of police officers forced a person into their police bus, although
there were no legal grounds for this and drove him to a rather desolate
place where they left him. The driver of the bus and one of the police
officers were sentenced by the Supreme Court to a fine for unlawful
coercion, despite the fact that neither of them was in a supervisory

position.

1

an act committed by so
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country if he is in need of protection here, unless there are
special reasons for such refusal.”

99. Sections 77, 78 and 80 of the Aliens Act contain the following
provisions concerning the enforcement of expulsion orders:

Section 77

‘‘When a refusal-of-entry order or an expulsion order is en-
forced, the alien may not be sent to a country where he risks
political persecution. Nor may the alien be sent to a country
where he is not protected against being sent to a country where

he risks such persecution.”

Section 78

‘N otwithstanding the provisions of section 77, an alien may be
sent to a country as referred to in that section if he cannot be
sent to any other country and if he has shown, by committing
a particularly serious criminal offence, that public order and
security would be seriously endangered if he were allowed to
remain in this country, and if the persecution which he is liable
to suffer in that country does not involve danger to his life and
is not of a particularly severe nature in any other respect.

“If an alien has engaged, in Sweden or elsewhere, in activities
endangering the national security of the Realm, and if there is
reason to suppose that he would continue to engage in such
activities in this country, he may be sent to a country as re-
ferred to in section 77 if he cannot be sent to any other

country.”

The second subsection of section 78 has not been applied in practice

during the last decades.

Section 80

«“An alien referred to in section 6 who pleads special reasons
for not being sent to his home country may not, when a refusal-
of-entry order or an expulsion order is enforced be sent to that
country or to a country from which he risks being sent on to his

home country.”
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30. Pursuant to the 1957 Act concerning Extradition for Offen
(s.cct. .7?, a person may not be extradited to another State if — owin ths
hlslongm, membership of a particular social group, religious or oi't&F 23
beliefs, at otherwise on account of political conditions — Il:c 1'Icl-c
persecution in that State directed against his life or liberty, or otr}lls s
wise of a serious nature, and also if he is not protected th;re agairf:;

be; ;
eing sent to a country where he is exposed to such a risk. {See also
the comments below regarding art. 8) .

Article 4

13-1- Pursuant to chapier 3, section 5, of the Penal Code, an act in
3 - - - = . i

volving the conscious infliction on a person of severe pain or suffering,
]

whether physical or mental i
. i ,» constitutes assault and battery.
tion reads as follows: ¥ These

“A person who inflicts bodily injury, illness or pain upon
another or renders him unconscious or otherwise similarly
helpless, shall be liable to imprisonment, for assault and battery

for not more than two i
years or, if the crime was pet
ment of a fine.” ’ TR

32 Chapter 3, section 6, of the Penal Code contains the followin
provision concerning cases of aggravated assau!t and battery: ¢

n : ; .
Ift' the offence mentioned in section 5 is considered serious, the

3 - - .
offender shall be liable to imprisonment, for aggravated assault
and battery, for not less than one and not more than ten years.”

“In judging the seriousness of the offence, special consideration
shall be given to whether the deed involved mortal danger o
fvhcthcr the offender inflicted serious bodily injury or fcve r
illness or otherwise showed great ruthlessness or brutality.” N

.33. For acts which involve the infliction of bodily:injury illness o
pain upon another person, or render him unconscious or ’othe e
similarly helpless, the offender is thus liable to punishment for as?:;j:
and- bat.tc.ry.. “Bodily injury” .in this context does not only include
typical injuries, such as wounds, swellings, fractures and injuries to the

Joints, but also various kinds of functional disturbances, €.g. paralyses
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and injuries to vision or hearing. .Sh‘av.ing ofi a onar;sz }::1:1,“22;
example, is also regarded as a bodily injury. Illnc?s ahiCh e
mental illness and invalidity, as well as mental suff;nng“\l\: oy
medically demonstrable cffcc.ts, e.g. mental shock. ai
physical suffering that is not slight. N .
34, Rendering a person unconscious or 51rr'{113r1‘}" .he!plelss :1 L;sless;“
constitutes assault and battery. The expression similarly help
means, for example, complete or partial paralysis or stupor.

35. With respect to aggravated 'assa}llt a.l:ld batterj}r, hlt m?y;l l::_
mentioned that “serious bodily injuryl’" 1.nc1uancs loss of i EEO;] ol
speech, vision or hearing, serious disab:lmf:s and othcrbsenou igcrld =
defects. Serious bodily injury or severe illness s}Eall e .cm;s e
have been inflicted if, for example, a person who is depm;e o c::ssa y
is battered by a prison official who omits to arrange for ne ry
medical treatment of the victim. |

36. Apart from the provisions rclafing to assault am:] b:}:tcgl;i;:::z
is a provision, which does not prcscnl:tc-a-ny pen.alty_, in ef i
and Parents Code (chap. 6, sect. 1) prohibiting the mﬂl_cnon o Th_rp el
punishment on or other humiliating trc?trnent of ch:ldre-n. : 15}1: >
vision relates to violence used against Chl]dﬂ‘.‘l‘l- for something t eyf :he
done or because they have not done something. Th.c pl:l‘l‘POSC o he
provision is that, in so far as it applies to cor.tduct which is not p:\:lnce
able, it should provide pedagogical support 1n the efforlsdt? c;rin N
parents and others that no form of violence should be used in ging
" up children. ' r

37. Chapter 4, section 7, of the Penal Code contal'ns a pcnalt}tpn;t
vision relating to molestation which does not constitute assault.

reads as follows:

“A person who physically molests or, by discharge of a firc;mi,
throwing stones, making loud noise or—other hccd?ess con url.' )
harasses another, shall be liable to payment of_ a fine for,:no e-
station or to imprisonment for not more than six months.

' 38. For example, spilling a bucket of water over a person, spitting
at or‘pushing someone, tearing at a person’s clothes or tripping them up
would probably be considered molestation, if not assault and battery.
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The same applies to mental states provoked by psychological means,
for example certain cases of frightening a person.

39. Apart from the above-mentioned penalty provisions, the Penal
Code contains a number of provisions relating to acts involving the in-
fliction of such severe pain or suffering, whether physical or mental,
that these offences constitute torture within the meaning of article 1,
provided they are committed for any of the reasons mentioned there.
The following are some examples: kidnapping (chap. 4, sect. 1), unlaw-
ful deprivation of liberty (chap. 4, sect. 2), unlawful coercion (chap. 4,
sect. 4), unlawful threat (chap. 4, sect. 5), violation of domicile and
unlawful intrusion (chap. 4, sect. 6), insult (chap. 5, sect. 8), rape
(chap. 6, sect. 1), sexual coercion (chap. 6, sect. 2), sexual molestation

(chap. 6, sect. 7) and interference in a judicial matter (chap. 17, sect.
10).

40. Chapter 16, section 9, contains provisions relating to unlawful
discrimination. They provide, inter alia, that a public_official who has
dealings with the public may be liable for unlawful discrimination if, in
the exercise of his duties, he discriminates against someone on the
grounds of that person’s race, colour, national or ethnic origin, creed
or homosexual inclination by refusing to treat him under the same
conditions as he treats others in the exercise of his duties.

41. Chapter 20, section 1, contains provisions relating to misuse
of authority and negligent misuse of authority. They read as follows:

*“A person who, in the exercise of authority, disregards what is
laid down in law or other statutory instruments concerning
exercise of this authority shall, if the act causes detriment or
improper benefit that is not slight to the public or to an in-
dividual be liable to payment of a fine for misuse of authority
o1 to imprisonment for not more than two years. If the offence

is serious the offender shall be liable to imprisonment for not
more than six years.”

*“A person who commits an offence referred to in subsection 1
above through gross negligence shall be liable to payment of a

fine for negligent misuse of authority or to imprisonment for
not more than one year.”
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of a decision-making central, re-
mbly shall not, for any measure
be liable pursuant to the provi-

“A person who is a member
gional or local government asse
he may take in this capacity,
sione of subsections 1 and 2 above.”

ections 1 and 2 above be appli-

“Nor shall the provisions of subs
al liability pursuant to other

cable if the act involvss crimin
provisions or provisions.”

42. As will be seen from the last subsection above, these provisions

However, they provide for punish-
hout committing any other criminal
enience, for example for the pur-
him without due cause to make

are subsidiary to other provisions.
ment of a public official who, wit
offence, subjects a person to inconv
pose of harassment, by contacting
checks, demand information, etc. When the purpose of more drastic
measures is not legitimate, this generally constitutes an ordinary
offence. An example of this is if 2 police officer takes a person into
custody without due cause. Such an act constitutes unlawful depriva-

tion of liberty (chap. 4, sect. 2). ;
43. Pursuant to chpter 23, section 4, of the Penal Code, the penalty

_provided in the Code for an unlawful act shall not only be inflicted

on a person who commits that act, but also on anyonc who furthers

such an act by advice or deed.
44. 1f a person has begun to commit b
such as assault and battery if the crime is not petty, kidnapping, unlaw-
. ful deprivation of liberty, rape or sexual coercion, he shall be liable for
an attempted offence if therc was a risk that the act would have led to
the completion of the offence. The same applies if such a risk did not
exist only because of accidental circumstances (Penal Code, chap. 23,

sect. 1). _

45, The panalty for an attempted offence shall not be greater than
that applying to an offence actually committed nor less than imprison-
ment if the minimum penalty for an offence committed is imprison-
ment for two years or more (Penal Code, chap. 23, sect. 1).

ut not completed an offence,

Article 5

46 Chapter. 2 of the Penal Code contains, inter alia, the followin:
provisions relating to the applicability of Swedish law: ¢

Section 1

" 33
A p.e:rson who has committed a crime within this Realm shall
be tried according to Swedish law and in a Swedish court. The
sa.me dsh:ll apply when it is uncertain where the crime was com
mitte ut there is reason to ass i -
; sume that it was co i i-
thin the Realm.” S

Section 2

13
bA p.cr;on who has committed a crime outside the Realm shall
e tried according to Swedish law and in a Swedi if the

dich wedlsb court if the

1L A Sw?dish subject or an alien habitually resident in Sweden;

2. f&n alien r-lot habitually resident in Sweden who, after ha\r»’
ing committed the crime, has become a Swedish citizen or
has ‘become habitually resident in the Realm or who is a
Danish, Finnish, Icelandic or Norwegian citizen and is
present here; or

3. :Any otl;}cr alien who is present in the Realm, if the crime
is punishable according to Swedish law by impri .

impriso

more than six months. e

“‘Subsection 1 above shall not apply if the act is not punish
ablt-. af:cording to the laws of the place where it was comrp;littcd-
or if it was committed in an area not belonging to an Statc’
and, according to Swedish law, the penalty for the tY

be more severe than a fine.” S,

[T - L .
- In the cases mentioned in this section, a sanction may not be
imposed which is to be regarded as more severe than the most

severe penalty prescribed for the offence according to the law
of the place where the crime was committed,”

Section 3

(13 4
Even in cases other than those mentioned in section 2, a
- - 2
person who has committed a crime outside the Realm shall be
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tried in accordance with Swedish law and in a Swedish court:

1. If he committed the crime on board a Swedish vessel or air-
craft, or if he was a commanding officer or belonged to the
crew of such vessel or aircraft and committed the crime
while in that capacity; ;

9. If the crime was committed by a member of the armed
forces in an area where a detachment of armed forces was
present or by someone else in such an area if the detach-
ment was there for other than training purposes;

3. If the crime was committed during service abroad by a
perscn emplcyed in a Swedish emergency force in the
service of the United Nations;

4 If the crime was committed against Sweden, a Swedish
municipality or other corporate body or a Swedish public
institution;

5. If the crime was committed in an area not belonging to any
State and was perpetrated against 2 Swedish citizen, a
Swedish association or private institution or against an

alien habitually resident in Sweden;

6. If the crime is hijacking of an aircraft or sabotage against
air traffic or violation of international law or attempted
hijacking of an aircraft or sabotage of air traffic; or

7. If the minimum penalty for the crime provided by Swedish
law is imprisonment for four years or more.”

47. With respect to subparagraph 1 (c) of article 5, it may also be
mentioned that, in the case of an offence under the laws of another
country, legal proceedings can be transferred from that country in
accordance with the provisions of the 1976 Act concerning Interna-
tional Co-operation regarding Legal Proceedings in Criminal Cases.
This Act is applicable to the transfer of legal proceedings in criminal
cases to or from a State that is party to the European Convention on
the Transfer of Proceedings in Criminal Matters of 15 May 1972,

48. The provisions referred to above reflect a level that Sweden
considers reasonable as regards legal proceedings in this country in
respect of offences committed abroad against Swedish victims. These
provisions do not, it is true, guarantee the possibility of bringing an
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action i i i indivi
: c:jn t1111 .thls country in every individual case of an offence against a
wedish victim abroad. However, in vi
. § er, in view of the possibilit i
in subparagraph 1 (c) of article 5 i i i
rticle 5 depending on th i
: ' : ¢ appropriatenes
! s
f prosecution; a situation can hardly arise where Sweden would b
unable to comply with the Convention. )

49, T_he provisim_':s of chapter 2 of the Penal Code give the Swedish
courts wide powers in the cases referred to in paragraph 2 of article 5

of the i i
Convenl.:lor.l. _In practice, therefore, a situation where Swedish
courts have no jurisdiction can hardly occur.

Article 6.

co:{)t. zt\; reg?rds offences falling within the jurisdiction of Swedish
ourts, the rules of the Code of Judicial P i
o . rocedure with respect t
znm;n::l .proccdure are applicable. This means, inter alia, that E cour:
an detain a suspect or take other action 1
an o to ensure his presence pro-
viding the normal conditions applying to such measures gre fulfilled.p

51. "The above-mentioned coercive measures may also be taken in
conn i iti i
ection with extradition. The legislation applying to such cases

- — :
P ides the p_o'snblhty of taking such measures even before a peti-
tion for extradition has been submitted. -

. 52.d Pursuant 'to. chap?cr 23, section 1, of the Code of Judicial

t}1;0(:{3 lure, a preliminary investigation shall be commenced as soon as
ere is cause to believe that an offence falling within the domain of

public prosecution has been committed. o

takiS.pl::eth;:a;:oof an offence in respect of which extradition may

ace, - .secutor-Gcncra] shall, pursuant to the 1957 Act

;;'once.rnmg .Extradm?n for Offences, undertake the necessary investi :-

s;z;gt;;él:::r:i:::ir;;ssmn of a petition for extradition. At an ear]?er

e n process, when another State has requested coer-

o | pec.t of the suspect, a preliminary investigation of
s 1s made following a court order to that effect.

timsli. IS:::;. c:is party‘ to thf: Vicr‘ma Convention on Consular Rela-
kil e ance with ii.!‘;tlc!c 36, paragraph 1 (b) of that Conven-
N 4 mpctent.authontlcs of a State party shall inform the re-

vant consular post if a national of another State is detained, if he so
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requests. Furthermore, it is the intention of the Government to pro-

pose legislation to be enacted in the course of 1988 concerning the

obligation to notify another State in the event of the deprivation of

liberty of a national of that State.

Article 7

55. The Penal Code and the Code of Judicial Procedure contain
provisions to the effect that the Swedish authorities ?ha.ll take measures
to prosecute in the case of criminal offences whn.:h fall within th!;
jurisdiction of Swedish courts. Cases referred tci in paragraph 1 o
article 7 will therefore be submitted to these authont.:cs for the purpose
of prosecution, if the person concerned is not extradited. o

56. Pursuant to paragraph 2 of article 7, the co;r*lpctent authorities
shall take their decision in the same manner as In the case of any
ordinary offence of a serious nature. Swedish law corresponds to this

vision since it does not provide for special rules concerning prosecu-

. e kind mentioned in this

tion and conviction for certain offences of th
article.

57. A person against whome proceedings are brought for an offence
referred to in article 4 is treated in the same way as other offer?d.crs.
He is consequently guaranteed fair treatment by the general provisions

on legal proceedings in criminal cases.

Article 8

58. This article concerns obligations relating to extradition for the
offences referred to in the Convention.

59. Pursuant to paragraph 1 all offences referred to in :_n"ticle 4
shall be deemed extraditable. As mentioned earlier, the provisions of
Swedish law relating to penalties for acts of torture are to be found
mainly in chapters 3 and 4 of the Penal Code.

60. Extradition is regulated by Sweden by the 1957 Act concern-
ing Extradition for Offences (the General Extradition {ﬂct), the 1959
Act concerning Extradition for Offences to Denmark, F.mland, Iccla.nd
and Norway (the Nordic Extradition Act) and by multilateral or bila-
teral agreements. One such agreement is the European Convention on
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Extradition, to which Sweden became party in 1959. Special agree-
ments are in force with Belgium, the United States of America, the
United Kingdom of Great Britain and Northern Ireland, Australia and
Canada.

61. Section 4 of the General Extradition Act specifics certain condi-
tions for offences in respect of which extradition is requested; they
must be punishable under Swedish law by more than one year’s impri-
sonment; if a person has been convicted, the penalty must be not less
than four months’ imprisonment. If extradition is requested for several
offences, it is sufficient if one of the offences satisfies these require-
ments. The Nordic Extradition Act provides that it is sufficient if one
offence satisfies these requirements.

62. The special agreements mainly consist of a list of extraditable
offences, in some cases with an additional obligation to extradite in the
case of all offences for which the scale of penalties is sufficiently high
(i.e. more than one year’s imprisonment, in a few cases two years).
These agreements are, however, of minor interest in this connection,
since Sweden regularly extradites even in the absence of an extradition
agreement. The extradition legislation is, of course, also applied in such
cases.

63. Torture normally comes under those offences whose scales of
penalties, as laid down in the Penal Code, are sufficient to satisfy the
requirements of the General Extradition Act and which are thus ex-
traditable under Swedish law.

64. Paragraph 1 of article 8 only states that the offences referred
to shall be deemed extraditable. Paragraphs 2 and 3 specify that ex-
tradition shall be subject to the conditions provided by the law of the
requested State. In Swedish legislation the right is reserved to refuse
extradition if an offence is of a political nature, if the offender risks
persecution which is directed against his life or health, or on humani-
tarian grounds. Such impediments are considered by both the Supreme
Court and the Government. If the Supreme Court finds that such an
impediment exists, the Government is bound by this decision. In cer-
tain cases, moreover, extradition is only executed if reliable guarantees
have been received that the death penalty will not be carried out.
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65. Paragraph 2 is not applicable to Sweden since, as already rnf:n-
tioned, Sweden alllows extradition regardless of whether there exists
an agreement with the requesting State or not.

66. Paragraph 4 of article 8 raises the issue of jurisdiction and re-
fers to article 5, paragraph 1. Swedish law contains a large number of
provisions enabling the competent authorities to prosecute (see the
comments above regarding art. 5).

67. Lastly, it may be noted that Sweden has not yet — after 1:atify-
ing the Convention — received any request for extradition relating to
offences involving torture.

Article 9

68. Sweden affords a great measure of assistance of various kinds
to other States in connection with criminal proceedings. In general,
assistance can be given to a foreign State irrespective of whe.thcr an
agreement on mutual judicial assistance has been concluded with that
State or not.

69. Pursuant to the 1946 Act concerning the Taking of Evidence
at the Request of Foreign Courts, a Swedish court may, at the.rec_:luest
of a foreign court, take various measures necessary for the prcl-lmlnaf‘y
investigation or trial in the foreign State, e.g. hearing the parties, wit-
nesses and experts, as well as procuring written evidence.

70. Pursuant to the 1975 Act concerning the Use of Certain Coer-
cive Measures at the Request of a Foreign State, objects and written
documents may be seized and delivered to a State if there is rcason.to
assume that they are of significance to the criminal invest.igation taking
place there.

71. A special decree contains provisions concerning the service of
documents on persons who are in Sweden at the request of a foreign
authority.

79. All these statutes are applicable without any requirement for
reciprocity.

73. Sweden is party to the European Convention on Mutual Assi-
stance in Criminal Matters of 1959.

Article 10
Paragraph 1

74. The training of police officers includes thorough education
concerning the rules governing the examination of suspects. These
rules clearly restrict the coercive measures that can be applied as laid
down in chapters 24 to 28 of the Code of Judicial Procedure. Educa-
tion is also given in constitutional law. (Constitution, chap. 2, Funda-
mental Freedoms and Rights) and concerning the conventions ratified
by Sweden in this area.

75. The 12-week bLasic ccurse for prison officers also contains
education in the above-mentioned areas, especially the United Nations
Standard Minimum Rules for the Treatment of Offenders and the
Code of Conduct for Law Enforcement Officials. The basis of the
education is section 9 of the 1974 Act on Correctional Treatinent in

Institutions which states: “Inmates shall be treated with respect for
their human dignity,” )

76. All military personnel are given education in international
humanitarian law, such as the Geneva Conventions, including the prohi-
bition of torture. The armed forces have no role in law enforcement in

Sweden. The protection of public order and security is carried out by
the police.

77. In the education of employees of the public health service and
the social service it is emphasized that the patients/clients shall be

treated well and with respect of their right of self-determination and
their integrity.

Paragraph 2

78. The rules or instructions issued with regard to the duties of the
persons concerned will be discussed under article 16.

Article 11

79. The reviews referred to in this article are made continuously in
the framework of the normal activities of the authorities concerned.
These authorities have the task of reviewing their own methods and
practices, etc., so as to prevent any case of torture. The work of the

———
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Parliamentary Ombudsman, among others, means that attention is

called to any abuses discovered in the treatment of persons deprived of
their liberty, and this leads to measures to prevent recurrence.

Article 12

80. Pursuant to chapter 23 of the Code of Judicial Procedure a

preliminary investigation shall be initiated as soon as, on the grounds of
an accusation or for other reasons, there is cause to believe that an
offence falling under public prosecution has been committed. The pre-
liminary investigation shall be initiated either by a police authority or
by the public prosecutor. The preliminary investigation shali not only
take into account circumstances pointing to the guilt of the suspect,
but also those favourable to him shall be considered. Lhe preliminary
investigation shall be conducted as speedily as the circumstances

permit.

Article 13

81. A person who alleges that he has been subjected to acts such as
those referred to in article 1 of the Convention can apply to various
_authorities and can avail himself of various remedies to obtain redress
or ensure that action is taken against the perpetrator or perpetrators
of the acts of torture. The same applies if a person has been subjected
to other cruel, inhuman or degrading treatment or punishment.

82. With respect to criminal acts, an individual can report them to
the police or to a prosecutor. A report concerning a public official is
investigated in the same way as in other cases. Reports concerning
police officers are, however, the subject of special examinations. Un-
like other cases, such investigation is always conducted by a prosecutor
from the start. The decision to commence or suspend such investiga-
tion is always made by a prosecutor. Special rules also apply to the
choice of police staff to assist the prosecutor in the prreliminary
investigation in such cases.

83. If a prosecutor brings an action against a public official for an
act of this kind, the case is examined by a court of general jurisdic-
tion. In the case of offences committed by a judge or another high
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official of the judicial s i i
. ystem in the exercise of his office, th i
examined by a court of appeal or the Supreme Court. e =

84.lIf the public official is found guilty, he is sentenced in the
normal way. The complainant may be awarded damages to be paid by

the public official under th isi iabi
tek nder the provisions of the Tort Liability Act of

; 85. A person who l:las been subjected to torture may also receive
amages from the official's employer, e.g. the Government or the

relevant county council or municipali S
ty. . .
detail under articic 14), pality. (This is dealt with in greater

86. Apart from. the possibility of bringing an action before a court

:nh;;zs?:f:-r}:l ion.s:ders. I;imsclf to have been subjected to acts such as:
o In article 1 can, of co i i

oritit?s. Tl:lis may lead to dsciplinary ml:f:;r'::?}:iiugnt:llip: ain bl
publfc official pursuant to the provisions of the 1976 Act ::gj:nSt Ehc
Public Employment. The latter may be given a wamir;g ora de:l::?:img
may be made from his salary. Special rules apply to disci lir-'-on
offences cor-nrrﬂttcd by members of the armed forces and empi 4
of tl'fc public health service, among others. A public t:-ffif.:iallz:.ohye'.?S
com.nctcd of a criminal offence may be dismissed (apart f ok
punished for the offence). CLEr

8i?. In certain spheres, such as the public health service and th
police force, as well as with respect to high-ranking public officials ; :
cxa'mple prosecutors and judges, there exist special disciplinary b , zr
which examine questions of disciplinary liability. An indiv'ailfv'l):.taloa-'rh5
has a cc?mplaint to make about a public official can in certain —
aPp!y directly to the body which is responsible for examinin c:s‘es
1:1;;113'1::11'}.P matters, for example with regard to the public health seg s,
and in other cases to the authority where the official is employed e

88. Thc. Parliamentary Ombudsman and the Chancellor of Justi
who exercise general supervision of public administration aries alcc’
authf)nzcd t.o review matters of disciplinary liability and ros;.cuti "
pubhc. officials. Individuals can therefore always compri’ain to oon Otf
these in the cases under discussion. Such complaints may then :::Z:I't

in the Parliamentary Ombudsman or
3 ; Chancell i :
sctlon againss the publie official ellor of Justice taking legal
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cts of ethnic discrimination, it may be noted

89. With regard to a an to whom

that there now exists a special Discrimination Ombudsm

an individual can bring such complaints. | .
90. The penalty provision concerning intc.rfcrencet mtiznpi;:};::v

matter (Penal Code, chap. 17, sect. 10) prowc?c's protec

against interference and threats. It reads as follows:

violently or with the threat of violen <c, att:itcks

plaint, brought an action, given

a hearing before a

of preventing him

A person who,
someone for having filed a com
tcstimoﬁy or otherwise made a statement at
court or other authority, or for the purpose S g
from so doing, shall be sentenced f.or m-tcrfcrencerm a 3:1 o
matter to payment of a fine or to 1rn?nsonment or no iy
than two years. The same shall apply 1.f a person by somcbo i
act which causes suffering, injury or mcon?.rcmc.nce, or by
threat of such act, attacks someone for ha:vmg given testlmox;ly
or otherwise made a statement at an official hearing, or f:’)r the
m from making such a statement.

purpose of preventing hi al
he shall be sentenced to imprison-

“If the offence is serious,
"
ment for not more than four years.

mentioned that the Code of Judical Procedure

91. It may also be ) to the effect

containg provisions (chap. 36, sect. 18, chap. 37, setf:t.hB e
that the court can decide that a party ora member o .t e au —Il~h- o
not be present at a hearing of a witness ora complainant. k. is 1ts o
case if there is reason to believe that a witness or a compiamnan L
not, for fear or some other reason, freely tell the truth bc;_ausc o e
presence of a party in the case or of 2 mcmbcr. of thc. a: u*:nce‘;itmss
same applies if a party or a member of the audle.nce hin cre ;:n o
or a complainant from making his statement by interrupting hi

some other way.

Article 14
99. Swedish law contains, inter alia, the following provisions with

regard to compensation and damages.

233

93. Compensation shall be paid by the offender for bodily injury
and material damage caused wilfully or through negligence (Tort
Liability Act, chap. 2, sect. 1). Compensation shall be paid for loss of
capital assets due to a criminal act (Tort Liability Act, chap. 2, sect.
4). The same applies to indirect compensation for damages for suffer-
ing caused by violation of personal liberty (Tort Liability Act, chap.
1, sect. 3). If a bodily injury results in death, the surviving dependants
are entitled to compensation for loss of maintenance.

94. The employer — State, county council or municipality — has
extensive liability for damages tor errors or omissions committed by an
official in the exercise of his duties (Tort Liability Act, chap. 3). If,
for example, an act of torture has been committed by a government
official, the victim can claim damages directly from the State.

95. Lastly, the Criminal Injuries Act of 1978 provides for the pay-
ment of compensation out of public funds for certain types of damage
or injury resulting from criminal acts. Such compensation is paid in
cases of personal injury. Compensation is also paid for property
damage and financial loss, to the extent that the claimant’s ability to
support himself is seriously jeopardized as a result of the damage or
where the need for compensation appears specially pressing with
regard to the claimant’s economic and other circumstances.

Article 15

96. The Swedish rules of evidence are based on the principle of free
examination of evidence. This freedom extends both to the produc-
tion and evaluation of evidence.

97. Consequently, there are no limitations or prohibitions with
respect to the kind of evidence that can be produced in court (unneces-
sary evidence is, however, to be rejected by the court pursuant to the
Code of Judicial Procedure, chap. 35, sect. 7). The court is not bound
by any directions provided by law in assessing the value of the evidence
produced (Code of Judicial Procedure, chap. 35, sect. 1).

98. The Swedish judicial procedure is based on the principles of
oral proceedings and immediateness. That means that the judgement

can be based only on what has occurred during the main hearing (the
trial). '
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99. The plaintiff and the various witnesses are normally heared
before the court. Statements made during the preliminary investigation
may be quoted, i.e. read aloud at the trial, only if a person gives testi-
mony that is at variance with his previous statement, or if he refuses to
testify (Code of Judicial Procedure, chap. 36, sect. 16, and chap. 37,

sect. 3).
100. There are, therefore, no rules prohibiting reference to state-

h as those mentioned in this article at a trial. However, the
facts have been proved, by a
the coursc

ments suc
court has to determine to ‘what extent the
conscientious examination of everything that has occurred in
of the main hearing. The requircments of the Convention arc satisfied

with respect to a statement made during a preliminary investigation
which is referred to during the main hearing, in that such a statement, if

made under duress, is given no value as evidence.

Article 16
which constitute cruel,

101. Regarding the penalization of acts
nt, see comments with

inhuman or degrading treatment or punishme
regard to article 4. Concerning remedies to obtain redress or ensure

that action is taken against perpetrators of such acts, see comments

under article 13.

102. ‘As regards the public o
system, mention may be made
which provide protection against suc

* article.

103. One of the rules applying to police officer

(Code of Judicial Procedure, chap. 23, sect. 12) reads as follows:

“During examination, the use of information that is known to
be incorrrect, promises or hints of special privileges, threats,
force, exhaustion or other improper measures for the purpose
of extracting a confession ora tendentious statement is not per-
mitted. The person examined may not be denied customary

meals or prevented from enjoying necessary rest.”’

fficials with functions in the judicial

of the following statutory provisions
h acts as those referred to in this

s and prosecutors

104. Prison staff must comply with a provision of the 1976 Act
concerning the Treatment of Detained Persons (sect. 1) under whicha
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person who is under arrest (i.e. detained, remanded in custody or
appr.ehended) shall be treated in such a way as to counteract the
detrimental efffects of deprivation of liberty.

105. 1nmatc.s of correctional institutions shall be treated with
respect for. thclr‘h_uman dignity (1974 Act concerning Correctional
Treatment in Institutions, sect. 9).

1(?6. Swedish legislation contains provisions regarding admini-
strative detention of aliens, disciplinary measures for members of
the armed forces and public health service personnel and restrictive
measures within the medical-social system. For this reason a survey of
the relevant legislation is given below. e

- 107. 'Pursuant to the 1980 Aliens Act, an alien may be detained
if there is probable cause for refusal of entry or expulsion or if the
question of enforcement of such a measure arises. A detention order
may only be made, however, if the personal circumstances of the alien
:f ot;;cr circumstances give cause for fearing that he will conceal
imself or engage in criminal activiiies i if his i i
et o o ag:ﬁSth. al activiiies in the country, or if his identity

108. The 1986 Act concerning Disciplinary Offences Committed b
fﬂembcrs of the Armed Forces contains provisions making it possible tz
impose disciplinary penalties on members of the armed forces for
ccrt-am offences. These disciplinary penalties consist, inter alia, of extra
duties and confinement to quarters. The extra duties are rcst,ricted to
not more than five occasions lasting not longer than four hours each
Confinement tc quarters may not be made for a period of more than 15.
days. .In certain circumstances, a member of the armed forces may be
taken into custody. He must in that case be released as soon as poss};blc
and as sooon as there is no longer any reason to keep him in custod
and within eight hours at most. i

199. Employees of the public health service shall, pursuant to
section 5 of the 1980 Act conceming Suprvision of Public Health
Emplciyccs, make every effort to provide patients with expert and
lt:c:twc care. The staff shall show patients consideration and respect

ar as possible, care shall be planned and given in co i ith
the individual patient. i .
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110. The National Board of Health and Welfare supc.rviscs th.c
public health service and its employees. In exergising this supervi-
sion the Board has the right to undertake inspections.

111. If, deliberately or through negligence, a public health .servicc
employee disregards his obligations in the performance of his pro-

fession, and the fault is not slight, the I-"ublic Health Scn'lccthor;:
mission may impose a disciplinary penalty in .thc' form crf '«:;.“cla; Lofnthe
warning. Persons who need a licence to.p-ractlsc in ccrtam‘ ie ls." '
public health service, for example physicians, may have their licenc
withdrawn. -
112. Deprivation of liberty occurs within the Pub.lic hca.i_lh St:l':‘l(-:C
under the 1966 Act concerning Insiitutional .Psychta'trlc Care in Ct'zr len
Cases and the 1968 Act concerning Protection against Communicable

Diseases. . '
113. A person who suffers from a n:lcnta'l 1ll_ncs? may, 1rr]::‘:1:;ec':~
tive of whether he gives his consent, be given institutional psychia ric
care under certain conditions specified in the 1966 Act con.cer(rim:g
Institutional Psychiatric Care. A person who has bcer:n ac_lmlttc;:mao
hospital pursuant to this Act may be prc\'entcc'l from leaving it an con}ﬁ
in other respects be subjected to such coercive measures as ar;:. ™~
sistent with the purpose of the treatment given, or to r.u'c.*t:;:c.ttt 1;11{01-
other people in his surroundings. The number of people a n;lo ;00 or
compulsory care has in recent years fallen grca.tly., f.rom over 20, e
1068 to 3,200 in 1985. One of the reasons for lth;s is the ch_angcb“ ic
has taken place in the views about persons with mental disturbances
and their treatment. '
114. Pursuant to the 1968 Act concerning Protccti.on against
Communicable Diseases, a person who suffers fron:l a.d.lscase con-
stituting a public danger or who is a carricr. c_:f the mfectlon. cal;smg
such a disease or who is suspected by a physician _to be suffering rom
or to be a carrier of the infection causing such a_dlscasc, shall !?c o:lf:g-
ed, if so requested by certain physicians, to let hlm'Sle be :}dfrmt?c 1-c:r
hospital treatment if, because of the risk of spreading the in ecnor::,h e
cannot be treated outside hospital. If the person to whom such a
decision applies so requests, the decision shall be submitted to a county

administrative court for examination.
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115. A person who has reason to believe that he is suffering from a
venereal disease is obliged to consult a physician and submit to such
examination and treatment as is deemed necessary. A person who fails
to fulfil this obligation can, if there are reasonable grounds for assum-
ing that he may spread the infection, be requested to let himself be
admitted to hospital. If a person fails to comply with such a request,
a county administrative court may order that he be admitted to hos-

pital if there are e reasonable grounds for believing that he may spread
the infection.

116. In 1985, hurman immunodeficiency virus (HIV) infection was
classed among the venereai diseases to which the Act concerning Pro-
tection against Communicable Diseases was applicable. Since then, a
total of five persons have been committed to compulsery isolation
under the Act. All these were misusers of injected drugs. Apart from
this, it has seldom been necessary to apply the coercive provisions of
the Act concerning Protection against Communicable Diseases,

117. Deprivation of liberty is possible in the area of social services
under two Acts, i.e. the 1980 Act containing Special Provisions Re-
lating to Care of Young People and the 1981 Act concerning the Treat-
ment of Misusers * in Certain Cases. (During a transitional period there
still also exist some possibilities for compulsory hospital care for
mentally retarded adults if there are serious reasons for such care).
The social services are based on the principle of respect for the self-
determination and integrity of each individual,

118. Compulsory care under the first of the above-mentioned
Acts can be considered in two cases. First, such care shall be provided
if a child’s health or development is at risk due to neglect or other
conditions in the home. Second, care shall be provided in the case of
young people who, as a result of drug abuse, criminal behaviour, etc.,
expose their own health or development to serious risk.

119. The 1981 Act concerning the Treatment of Misusers in Certain
Cases was passed to provide treatment for adult misusers of drugs who

cannot be persuaded to participate in voluntary treatment under the
Social Services Act of 1980. '

* The term **misusers™ refers to drug addicts and alcoholics.
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120. The necessary conditions for compulsory t’.rt:.'at.rm:n(t1 un'dcr thlsf
Act are, inter alia, that the misuser, owing to the conunucblml}s:sc t'::o
alcohol or drugs, is in urgent need of treatment to enable tlmdtr
give up his misuse and that his need for treatment cannot be met un

any other law.
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CONSIDERATION OF REPORTS SUBMITTED BY
STATES PARTIES UNDER ARTICLE 19
OF THE CONVENTION
Initial reports of States parties due in 1988
Addendum
DENMARK *
[12 July 1988]

PART I: GENERAL COMMENTS

1. In Denmark the principal instrument of protection against
violations included in the concept of “torture” as defined in article 1

‘of the Convention, as well as the additional acts covered by articie 16

of the Convention, is the Criminal Code. Relevant provisions will be
discussed in detail together with article 4 of the Convention.

2. The Administration of Justice Act also includes rules regulating
police investigation and provisions on the procedure applicable to in-
terrogations, for example, thnse prohibiting the use of threats, coercion
or blandishment to make a person under interrogation deliver a specific
testimony to the police. Please refer to the comments on article 11,
below,

3. In general, the legal remedies available to individuals considering
themselves to have suffered at the hands of law enforcers are covered
by the comments relating to articles 12 and 13 of the Convention on
the principal complaint options and on the local ad hoc boards charged
with investigating complaints against the police.

4. Where there is proof of punishable conduct, a criminal charge
will be preferred in conformity with standing legal procedure. Such
cases will usually also affect the job of the public employees involved.

5. An individual having been the victim of the misconduct dealt

» TERUAYeF A 19T @ dcolae] M 1AETH YEo A1E Un
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with in the Convention shall bc entitled to compensation from the
treasury for both financial and indirect damage (see art. 14 below).

6. Hence, Danish legislation all in all fully meets the requirements
of the Convention in respect of:

(a) Prevention of torture;

(b) Efficient procedures aimed at investigating cases of alleged

torture;
(c) Prosecution of individuals guilty of torture;
(d) Rehabilitaticn of individuals who have been subjected to
torture.
7. In many areas Danish law provides wider protection than the
Convention. For instance, abuse of public powers is considered a

criminal offence to a far greater degree than provided for in article 4

of the Convention (compare art. 1). Capital punishment, murcover,
does not exist in Denmark, nor do punishments involving physical
suffering or pain.

8. Denmark has also ratified the European Convention on Human
Rights which prohibits torture and inhuman or degrading trcatment or
punishment. In this context Denmark has recognized the competence
of the European Commission of Human Rights to receive individual
complaints. The European Convention for the prevention of torture
and inhuman or degrading treatment or punishment is currently being
ratified in Denmark,

9. Under Danish constitutional law the provisions of a convention
acceded to by Denmark cannot be invoked before and enforced by the
courts or administrative authorities unless the have been transformed
into internal laws or administrative regulations. This also goes for the
provisions contained in the United Nations Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment.
Danish legislation, however, is in full conformity with the provisions
of the Convention.

10. The Danish Government supports the International Rehabilita-
tion and Research Centre for Torture Victims (RCT), which is estab-

lished in Copenhagen in order to help victims of torture and to con-

tribute to the prevention of torture. Comments from RCT are annexed

to this report.
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PART II: COMMENTS ON INDIVIDUAL ARTICLES

Article 2

Il.. Among the factors which, in addition to the threat of criminal
a.nd disciplinary responses, are likely to have a preventive effect on th
incidence not only of torture, but of other types of abuse of power :
well, are a well-educated and incorruptible civil service cgrps ar?csi

ubl“: VErsl ]l Oi thc way 1n 'I'Vhlcll ld (s ] S ad 1

_ 12.1In this respect, the public administration reform in Denmark is
lr.r.lportant. It grants citizens extensive access to acquaint themselves
with cases handled by the public administration. The free press also
makes an important contribution to the transparency of solfziet i

cluding the activities of public authorities. 0

Article 3

‘13.The obligation under article 3 of the Convention to avoid ex-
pulsion, return or extradition of a person to another State when there
are substa:ntial grounds for believing that he would be in danger of
being subjected to torture has been met by the provisions of sections
7 ar:d 8 of the Aliens Act regarding legal claims for a residence permit
fc;r ‘C?nvcnﬁon refugees” and spontaneous refugees, and by the rules
toio:e‘:t::n 26, No. 5, of the Aliens Act and section 7 of the Extradi-

Article 4

14. The offences referred to in article 1 of the Convention are
above all covered by section 244 of the Criminal Code under which all
types of wilful bodily injury are punishable acts. In the provision
maltreatment is explicitly defined as a circumstance carryin an,
attefmatcd penalty. Where torture is committed with intent to ir?ﬂict
b'odII].r or grievous bodily harm, section 245 of the Criminal Code
(!mprfsonrnent for any term not exceeding eight years), or section 246
(1mpnsonm-ca:1t for any term not exceeding 12 years), shall appl
These provisions shall also apply in the case of public servants ug:g

violence in so far as the limits
of lawful law enforcement
el are trans-
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15. Section 261 of the Criminal Code, \:\-’hicl:l deals withdur;lawf:.;l
deprivation of liberty, may also be appllefl if warrante_ y cl::
cumstances. This provision shall also be appllc_al-:lc to public sservfa:hc
ordering unlawful deprivation of liberty. In addition, cha;-:t:tr 160 ihe
Criminal Code on offences committed by persons exercising a pubil
office or function may apply. ‘

16. Special note should be taken of section '154., under_:hlch the
penalty, inter alia, for physical assault and- deprivation of liberty -1::2}‘;
be increased by not more than 50 per ce.nt if th offence was commi
in the discharge of public office or function.

17. Special note should also be taken of section 147, in fa?cordance
with which any person whose duty it is to enforce the punitive pm«;cr
of the State and who, for that purpose, applies unlawful means in or feli
to obtain a confession or evidence, or who undertakes any unlawfu

arrest, imprisonment search or seizure shall be liable to punishment.
3}

18. Moreover, sections 250 (rendering a person {lclples.s), 252
(direct exposure to danger), 260 (unlawful coercion) and section -26
(threats) of the Criminal Code are also of relevance. :I'hese ‘pro:lSanS
shall also apply to public servants. Attempts to violate, and }:0:]1-
plicity in violation of the sections referred to above shall be punishable

under sections 21 and 23.

Article 5

19. By Act No. 322 of 4 June 1986 Denmark ha:s, in-fulﬁlmr;n;o;
the requirements as to jurisdiction flowing fror'n aftu:!c 5, estal;.ls lc
jurisdiction on the principle of aut dedere autjudlcarc.\ Accor ing yd:
Danish criminal jurisdiction can, under section.B (1) (? , be exercise
in respect of offences committed outside Danish te.rntory, rc.gardlcss
of the offender’s nationality, where the act is recogn.lzcd by an 1r'1tcr.na-
tional convention in pursuance of which Denmark is l-lndcr ?bhgam.)n
to institute legal proceedings. This provision establishes, inter alia,
Danish jurisdiction in torture cases rcgardlcss_of \n.vhcrc the act was
committed and irrespective of the offender’s nationality.

Article 6

20. Under the provisions of sections 762 and 765 of the Admi-
nistration of Justice Act on pre-trial detention or substitute forms of
custody, persons may be taken into custody, or other less severe
measures against them may be adopted, for instance when there is
reason to suspect them of having committed offences calling for public
prosecution, provided the offence may carry a statutory prison term of
18 months or more if there is moreover risk of escape and recidivism
or of obstruction of justice on the part of the offender.

21. Torture is an offence so serious that it is governed by provisions
of the Criminal Code prescribing penalties which allow pre-trial deten-
tion under section 762 of the Administration of Justice Act, or nie-
asures under section 765 with a view either to prosecution in Denmark

or extradition for prosecution abroad (cf. sect. 13 of the Extradition
Act).

22.Hence the provisions cited fulfil the obligations imposed on the

States parties by article 6, paragraph 1, of the Convention against
Torture.

23. Under section 742 (2) of the Administration of Justice Act,
the police shall conduct an investigation whenever it may reasonably
be assumed that an indictable offence liable to public prosecution has
been committed. This provision complies with the requirements
imposed on States parties by article 6, paragraph 2.

24. Alien detainees in Denmark are informed of the possibility of
being put into contact with the local diplomatic representatives of their
native country. The contact will then be established unless the detainee
opposes such action (cf. Vienna Convention on Consular Relations,

art. 36). This scheme satisfies the requirements of article 6, paragraph
3.

Article 8

25. The offences referred to in article 4 are so grave that it will be

possible to extradite the offenders in pursuance of article 8, paragraph
1 (cf. Extradition Act, sect. 3).
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96. The Extradition Act also envisages compliance with the obliga-
tions set out in article 8, paragraphs 2 and 4.

;ﬁrt:'cfe 9

27.Denmark is a party to the European Convention on Mutual

Assistance in Criminal Matters. Based on a case-by-case evaluation

Denmark may provide legal assitance even where she is not bound by

any treaty to do so.

Article 10

28. By Danish standards the obligation to inform public servants
during training and in instructions about the prohibition against torture
is taken so much for granted that it will in most cases be fulfilled by
virtue of the far more comprehensive duties frequently specificd in
job descriptions. The prohibition of torture is considered self-evident.

Article 11

99.In its interrogations the police shall not order any person to
give evidence nor shall coercion be used to secure testimony (Admi-
nistration of Justice Act, sect. 750).

30.To ensure adherence to this practice the police shall in a
criminal case explicitly inform the accused of the charge and that he is
under no obligation to give evidence. Promises, false pretences or
threats shall not be applicd nor shall an interrogation be extended for
the sole purpose of cbtaining a confession. Except for very brief in-
terrogations, police records shali state the hour at which the interro-
gation began and ended.

31.0ral proceedings and public administration of justice are
observed to the widest cxtent possible. Counsel for the defence is
appointed in all regular criminal cases. Thus defence counsel is allowed
to sit in on all police interrogations of the defendant (cf. Administra-

tion of Justice Act, sect. 745 (2)).

Articles’12 and 13

32. Under section 115 of the Administration of Justice Act special
local boards have been set up in all police districts. Their job is to
decide whether the behaviour of the police in the line of duty calls
for scrutiny. When dealing with complaints a board will consist of
members appointed by the relevant local authority, the General Council
of the .Ba.r Association, and the police. In addition to dealing with
complaints, boards may of their own accord call for an investi agtion if
the public has an interest in clarification of the circumstances atgtenda.nt
upon police operations cn a given occasion. .

33. Complaints about the police shall be filed either with the board
or the police. Complaints about malfeasance committed by the police
in the course of a criminal case may also be submitted orally to the
record? of the court while the criminal case is pending. The rules
governing the procedure on how to deal with complaints abc-;ut the
ioltlce are laid down in chapter 93 {b) of the Administration of Justice

ct.

) 34. Under section 778 of the Administration of Justice Act, de-
tainees may file complaints about the conduct of the prison staff tc: the
?va.rden or the Directorate of Prisons and Probation. If the complaint
is overruled or a final decision has not been made within two f:recks
from the filing of the complaint the latter may be brought before th
court situated where the prison is. )

' 35. Inmates’ complaints about prison staff are dealt with by the
Directorate of Prisons and Probabtion. d

. 36. Compl'a.infs may also be submitted to the ombudsman, an
independent institution appointed by parliament (Folketing) ,The
ombudsman may also conduct his own investigations ex officio.

Article 14

37. Danish compensation rules, including the Act on compensation
from th.c treasury to crime victims and Danish legislation on health
and social welfare, fully meet the requirements of article 14 for
pensation to the victim or his dependants and for providing hi wifh
the maximum available rehabilitation. .




Article 15

38. The right of the prosecution to cite in a criminal case a state-
ment made to the police by, an accused person will ordinarily be
modified by the practice which attaches more importance to statements
made in court by the accused. If it is established that statements, and
confessions, to the police or others have been made under torture it
will be a matter of course and consistent with the standard rule of

h law on the freedom of evaluation of evidence that such state-

Danis
The pro-

ments shall be entirely devoid of any evidentiary value.
secuting autherity shall be under obligation not to cite such evidence,
and, in the event, the courts will be assumed to refuse such testimony

entirely on grounds of inadmissibility.

Article 16

39.1t will be seen that the Danish rules for protection against
abuse of authority are not restricted to offences classificd as torture.
Criminalization, special investigative and appellate procedures, together
apply also to offences of 2 much less severe nature

with lcgal remedies,
than those designated as torture or other cruel, inhuman or degrading

treatment or punishment.
40. An English version of the Danish Criminal Code is annexed for

refercnce.*

consultation in the files of the Centre for Human

* This document is available for
as received from the Government of Denmark in

Rights of the United Nations,
English.

Annex

COMMENTS FROM THE INTERNATIONAL REHABILITATION
AND RESEARCH CENTRE FOR TOPTURE VICTIMS l

PART I: GENERAL INFORMATION

1 i
A number of personnel categories should have:
™ o 1
(2) Knowledge of torture weihods currently in use

(b) Knowledge of the after-effects of the various methods

thereby making it s i :
=3 possible to identify persons, wh

; o haw :
to torture, physical or mental; ’ e been subjected

(c) Knowledge of the fa
ct that treatment of pe
- - r
been victims of torture may be successful; S

. for(il})l Knot:lv'lcdgc of the importance ofpunishing' the torturer, not
y < public morale, but also to enhance the possibilities f .
covery for survivors after torture. T

2. The establishment and medialtion of such knowledge to the

. . . - " .

l]ght PCISOIIS 15 O{ dCClSlUE IIIIpOltaIlCE fOI the praCtJC p -
a.l m lcl]lenta

tlo]l 0‘ thc Convt‘lltlon agalnst TO] tU.I‘C.

difr&lCarrymg out such investigation and information work is
icult task which requies resources and can hardly be accomplishe;

at a sufficiently high level withou
i t a staff of ¢
maintain and extend their knowledge. ot persons who continually

Victi't;s Z?l:o:u;ch;z\;ed b?r cre.ating a centre for the treatment of
s after.ef,f ; ntfre in which at the same time research is carried
o ects of torture, and where — based on the treatment

su s.t ereof and the research — adequate teaching can be gi :
on tortt{r? in all its forms, and furthermore at the same t%m:ri:l e
tary activity can be carried on. Such activity contributes to tl?::lrzli:l-

trmspa.rency W hlch 15 an c al It
th l.l‘ltt‘.'l'n tlona.l Cffo 5

5. The Danish Government supports such a centre, the Interna
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tional Rehabilitation and Research Centre for Torture Victims (RCT),
Juliane Maries Vej 34, DK-2100 Copenhagen 0, as a link in its efforts
for practical implementation of the Convention.

6. The RCT, the first centre of its kind in the world, was estab-
lished in 1982. The work at the Centre is multi-disciplinary, based on
co-operation between dentists, doctors, neurologists, nurses, pacdia-

trists, physiatrists, physiotherapists, psychiatrists, psychologists, social
e or part-time, for the time being the staff

workers employed full-tim
full-time jobs (including librarians,

accounts for the equivalent of 29.4
administrative staff and interpreters).

7. The Centre treats around 100 victims and their families per
annum. The Danish Government’s contribution for 1988 is DKr 6.6
million; the Centre’s total expenses are DKr 11 million.

8. In Part I, referring to articles 10 and 14, more specific informa-

tion is given about the work, also with brief reference to articles 3, 5,

7 and 11.

PART II; “INFORMATION IN RELATION TO EACH OF
THE ARTICLES IN PART I OF THE CONVENTION”

. Article 3, paragraphs 1 and 2

9. In countries which reccive many refugeces and which do not
give all refugees immediate access this article is of great importance.

10. One of the conditions is mentioned in article 3, paragraph 2.
It is essential, however, to ascertain whether the person in question has
been subjected to torture. Thus, it is of decisive importance that
persons who receive refugees (in Denmark, police authorities, the
Danish Refugee Council and Danish Red Cross staff) have a knowledge
of torture as outlined in part L. i

11. The RCT provides such information, especially to the police
authorities at points of entry into the country, to the staff of the
Danish Refugee Council and to the staff of the Danish Red Cross. The
RCT spends much of its resources on this work.

Articles 5, paragraph 1 (a), 6, paragraph 2, and 7, paragraph 1
h12: I.n accordance with these articles, all relevant persons — police
authorities, lawyers, staff within the prison administration and justicial
system — shciuld l?e informed about torture, the concept, after-effects
etc., as described in Part I. Without such information they would noE

Ily out thc W Dl‘k cxpccted Of thc]ll 'Il a \.\F-
C - !
: . CCOrdance Ith the

Article 10

] 13.T.h'c educatior, outlined with reference to articles 3, 5 (a), and
» 1s specifically requested of the States parties in article 10 , ,

14. Article 10 also requests the State parties to teach medical
personnel or health personnel about torture.

s ISI;T}.m RCT .ha.s wntten parts of textbooks for dentists, doctors
P ysiotherapists and a whole textbook on the subject for -
Mcdlce.d students receive pre-graduate training under Jtl'u: sub'nursesf:
forcrfsm medicine; dentist students receive 10 hours of I:\':.'ar.(:hi]mt Od
physiotherapists and nurses are trained using the textbook men?iina:d

' 16. For post-graduates, the RCT gives considerably extended trai

ing to .those groups of health personnel most likely to come int .

tact with torture victims — persons who examine or treat rd:f0 e,

'J.:‘he education consists partly of seminars, of one or more days’ ugees-

tion, partly of educational films and written teaching mate:ira.l. :11::
] ,

in English. Quite a large pr i
iy ge proportion of resources are used for this

) 1.?.Furtherr.nore, general awareness of the problem is created
?\'Ithlr'l the Danish population and world-wide by means of television
;:;ewitc:s, b;t;.adc;sts and wide press coverage. Without this support

m the public, based on concrete knowled i
ge, prevention of tort
would hardly stand any chance of being successful, T

18. The textbooks mentioned are
about to appear in Engli
well, and could be made available upon request. PR in S
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Article 14

19. To give a torture victim “as full rehabilitation as possible” is a
difficult task. In Denmark work has been continuing on thescf pl:oblcms
since 1979, and the RCT has now developed clarified principles of

treatment. N .
20. In order to give proper treatment it is 1rn¥)0rtant t.o unders a:;‘
that torture nowadays is carried out not t'o get mformat}l(on,-as: in m.:
past, but to break down the person. This -sh.o_uld be taken into ::t N
sideration in the interpretation of the dcflmtlpn. of the co.nj:cpth :
“yorture” in article 1 of the Convention. Thus, it 1s m?t surp;iv.ln_g o a
modern torture often has severe after-effects. Practically vic 1mi
have been tortured both physically and mentally, and treatment mus
therefore involve both physical and mental measures. Treatment s
difficult and takes a long time. The RCT has denfonstratcd, however,
that treatment helps. It is therefore of paramount lrnp.lartancr: to create
means for as full rehabilitation as possible. Treatmentis possible.
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CONSIDERATION OF REPORTS SUBMITTED
BY STATES PARTIES UNDER ARTICLE 19
OF THE CONVENTION

Initial reports of States parties due in 1988
Addendum

EGYPT * -

[26 July 1988]
Introduction

1. In 1985 the United Nations adopted the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment, to which Egypt hastened to accede and which it subsequently
ratified on 25 June 1986. Through that ratification, the Convention
became part of the domestic law of the Arab Republic of Egypt in
accordance with article 151 of its Constitution.

2. Article 19 of the Convention stipulates that the States parties
shall submit to the Committee against Torture reports on the measures
they have taken to give effect to their undertakings under the Conven-
tion, within one year after its entry into force. In accordance with the
provisions of that article, we are transmitting the following report on
the measures taken by Egypt to give effect to the Convention, in the
light of the model proposed by the Secretary-Gei.cral of the United

' Nations.

3. Measures

In this connection it should be noted first of all that the Permanent
Constitution of Egypt, which was promulgated in 1971, attaches con-
siderable importance to human rights. In fact the preamble to the
Constitution states that: “The dignity of the individual is a natural
reflection of the dignity of the nation, since the individual is the cor-
nerstone in the structure of the nation, which derives its status, strength

* DEYAPF A 19z ©E o]FEe] M 1A 1A Ugolc
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and prestige from the value, work and dignity of its individual mem-
bers.” The Constitution makes provision for numerous rights and
public freedoms. For example, article 40 stipulates that: “All citizens
are equal before the law and in regard to their rights and duties, with-
out distinction as to sex, origin, language, religion or belief.” Article
41 stipulates that: “Individual freedom is a natural and inviolable
right that shall be protected. Except in cases of flagrante delicto, no
one shall be arrested, searched, detained or subjected to any restriction
of freedom or movement unless, in the interests of an investigation or
the maintenance of public security, suchis required under the terms of
an order issued by the competent judge or the Office of Public Prosccu-
tions in accordance with the provisions of the law. The duration of
preventive detention shall be prescribed by law.” Under the terms of
article 42, “Any citizen who is arrested or imprisoned or whose free-
dom is in any way restricted shall be treated in a manner conducive
to the preservation of his hurman dignity. He shall not be harmed phy-
sically or mentally, nor shall he be detained or imprisoned in places
other than those which are subject to the laws governing prisons. Any

statement which is proved to have been made by a citizen under the

influence or threat of anything of the above-mentioned nature shall

be considered null and void.”

4. The provisions contained in volume 11, chapter 6, of the Egyp-
tian Penal Code designate as an offence any form of coercion or ill-
treatment of individuals by public officials.

5. Torture is one of the most serious of these offences. Under the
terms of article 126 of the Penal Code, “Any public servant or official
who orders, or participates in, the torture of an accused person with a
view to inducing the said person to make a confession shall be liable to
hard labour or imprisonment for a period of 3 to 10 years. If the
victim dies, the penalty shall be that prescribed for murder.”

6. The inclusion of this offence in the chapter entitled “‘Coercion
and ill-treatment of individuals by public officials”, even though the
offence actually involves an act of assault, clearly indicates the Egyp-
tian legislature’s desire to emphasize the heinous nature of this offence,
as well as the threat that it presents to the public interest. Article 127
of the Penal Code stipulates that: ‘‘Any public servant or official who
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Imposes, or orders others to impose, on a convicted person a punish-
ment more severe than that to which the said person has been legall

sentenced, or a punishment to which he has not been sentenced sha]ﬁ
be liable tc imprisonment!’ Moreover, under the terms of artic],c 128
'thert_:of, “Any official, Government employee or public servant who
in hfs capacity as such, enters the home of any citizen without :rj
mission, except in the circumstances provided by law, or withoutpob—
:v.emxjg the proper procedure prescribed therefor, shall be liable to
imprisonment or a fine of not more than 200 Egyptian pounds.”

7. Article 129 of the Penal Code stipulates that: “Any official
Government employee or public servant who, in his capacity as su;:h,
treats people in such a harsh manner as to cause them dishonour 0;
physical pain, shall be lizble to imprisonment for a period of not more
than one year or a fine not exceeding 200 Egyptian pounds.”

8. Under the Egyptian Constitution and legislation, any person
who has been subjected to torture or to any form of crue,l or inEum n
trcatmcn‘t has the right to lodge a complaint with the Office ofPub?ic
ProFccutl?ns, in its capacity as the community representative appointed
to 1nvc:st|gatc and prosecute all offences, so that it can look into the
complaint submitted to it in this regard, take action in the light of the
outcome of its investigation of the validity of the complaint and brin
charges against the persons accused. In its capacity as the guardian o%
the public interest and the community representative vested with power
to prosc?utc persons who break the laws in force, the Office of Public
PrcseFutions is also responsible for supervising all types of prisons
ensuring that the penalties imposed are executed therein in the legall ,
prescribed manner without undue severity, investigating com Igintys
of any form of torture or inhuman treatment in prisons and I:akin
action in that connection in the manner already indicated. :

. 9. As a further guarantee of legal protection for victims of torture
f\ru(’:le 57 of the Egyptian Constitution explicitly stipulates that: ‘“An ,
mfrmgc'mcnt of the personal freedom or privacy of citizens 01; of thz
other rights and public freedoms guaranteed by the Constitution and
the law shall constitute an offence, and criminal or civil proceedings in
cTc};lnneSction therewith shall not be subject to any statute of Iimitat;‘ons

¢ State guarantees fair o i i :
victim‘ohui:moffmcc.n ompensation for any person who is the
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10. In accordance with the above, the Office of Public Prosecutions
has been discharging its task of investigating complaints of torture
submitted by individuals. About 450 such complaints have been re-
ceived in the last [ive years. In the light of the outcome of its investiga-
tions, the Office has instituted criminal proceedings against the persons
responsible for the reported occurrences. This confirms Egypt’s com-
mitment, under its legal system, to the prohibition of all forms of
torture and inhuman treatment even before its accession to the Con-
vention against Torture, in accordance with the provisions of the
Constitution and the laws in force; the Convention against Torture
acquired the force of law after its ratification and publication, which
made it binding on all the authorities in the State in accordance with
the provisions of article 151 of the Constitution.

Other comments

In this connection it should be noted that the sovereignty of the
law and the independence of the judiciary constitute important guar-
antees of the protection of human rights. Article 65 of the Egyptian
Constitution therefore makes provision for the sovereignty of the law
and the independence of the judiciary and article 68 recognizes the
right to legal redress.

The judgements delivered by Egyptian courts show that the ju-
diciary is not negligent in dealing with complaints of torture, the in-
vestigation of which is further guaranteed by Egypt’s democratic

political system.

Conclusion

We wish to point out that this report contains the basic information
in this connection. Any additional information that is required on this
subject will be included in Egypt’s future reports.
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CONSIDERATION OF REPORTS SUBMITTED
BY STATES PARTIES UNDER ARTICLE 19
OF THE CONVENTION

Initial reports of States parties due in 1988
Addendum

PHILIPPINES*

[26 July 1988]

L. Cc.lgnizant of the provisions of the Universal Declaration of
H.u.man Rights, the Philippines has incorporated in its legal system pro-
visions of law that have for their objective the prohibition and/or
elimination of torture and other cruel, inhuman or degrading treat-
ment or punishment. Fundamental provisions bearing on this subject
have been inserted in the present Constitution of the Philippines which
was drafted by a Constitutional Commission created in 1986 by Presi
dent Corazon C. Aquino. gl

2.. In article II of the Philippine Constitution entitled *“Declaration
of Principles and State Policies,”, it is expressly provided that the
generally accepted principles of international law are made part of the
la-lw. of the land. Upon this premise, acts of torture and other acts
sn;mlar thcr'eto may not be inflicted upon foreigners, including prisoners
;hinr;;i;zzlle residing or even temporarily sojourning in any part of the

3.. Uf‘xder article III, entitled “Bill of Rights”, of the Philippine
Constitution, it is guaranteed to every person, irrespective of race
sex, colour, religion or political persuasion, that “no torture force,
v1olcn<:'c, threat, intimidation, or any other means which viti,atc tht;
frcc.: will shall be used against him”; and that “secret detention place
s?ll.tary, incommunicado or other similar forms of detention are ri
hibited”. Under section 19 of the same Bill of Rights it is a]sopc
pressly provided that: ’ :

= DERAYel Al 19z whE geigel A1 A Bad Y go|c,
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“Excessive fines shall not be imposed, nor cruel, degrading or
inhnman punishment inflicted. Neither shall death penalty be
imposed, unless, for compelling reasons involving heinous
crimes, the Congress bercafter provides for it. Any death
penalty already imposed shall be reduced to reclusion per-
petua'

4. One significant innovation incorporated in the present Philip-
pine Constitution is the creation of the so-called Commission on
Human Rights, which is dealt with under sections 17, 18 and 19 of
Article XI1I of the Constitution. So far, this Commission has come out
with the following important issuances:

(a) A paper entitled “Statement on Human Rights”, issued

on 6 May 1988, which in part reads:

“A person may not be detailed unlawfully, During his deten-

tion, the following are prohibited:
1. The use of torture, force, violence, threat or any means that

vitiate his free will;
9. The use of secret detention places, solitary, incommunicado
and other similar forms of detention;
3. The employment of physical, psychological or degrading
punishment or the use of inhuman facilities.”
“Every Filipino, regardless of whether he is a member of the
military force or the police organization, a civilian, or an in-
surgent, and even a foreigner residing in or visiting the country,

is guaranteed these rights.”
(b) Also issued on 6 May 1988, by the said Commission are the
“Guidelines on Visitation and the Conduct of Investigation, Arrest,

Detention and Related Operations.” Quoted and enumerated under
the guidelines are some of the constitutional powers and functions of

the Commission on Human Rights, namely:
“1, Investigate, on its own or on complaint by any party, all
forms of human rights violations involving civil and political

rights;
9. Protest the rights of Filipinos in the Philippines and over-

scas;

]
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3. Exercise visitorial ; i
powers over gaols, prisons, detention
facilities; and
4. Request the assistance cf any department, bureau, office
or agency in the performance of its functions.”

. 5 Since the above statement and guidelines issued by the Com-
mission are addressed primarily to the law enforcement agencies, th
Sccretary of National Defence, the Chief of the Staff of the A;meg
Fc-)rc_es of the Philippines, the Chairman of the Nationa! Police Cem-
mission, and the Chief of the Philippine Constabulary fconcurren;l
Du.'cctor of the Integrated National Police) {ssued on 6 IMay 1988 i
Jomt Declaration of Undertaking for them to obseme and stricél
implement the above statement and guidelines of the Commission or}:
Huma_n Rights. In view of the Joint Declaration of Undertaking that
was signed, all enforcement agencies of the country are now 51 the
process of implementing the following guidelines promulgated b
Commission: promulgated by the

“The Heads of the various law enforcement agencies shall be
re‘sponsible for promulgating the rules and regulations to be
disseminated to all members of their units or agencies to ensure
observance of the rights guaranteed in the Constitution espcci-
ally those enumerated in the Commission on Humar: Rights
statement promulgated 6 May 1988, which are incorporated
by reference.

Commanders and elements of all units under their command
shall extend maximum co-operation and courtesy to members
of the Commission on Human Rights and/or their authorized
representatives in the exercise of their constitutional authorit

and functions. ’

Recognizing the crucial role of complainants and witnesses in
hurfmn‘ rights cases, commanders and elements of all units under
their command are responsible for their safety and securit

from potentially adverse or hostile actions. ’

Imrr.lcdiatc members of the family, extended members of the
famtly,.legal counsel and spiritual advisers shall have free access
to detained persons, subject to the provisions of applicable laws,
rules and regulations.”
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6. Apart from the constitutional provisions as mentioned above,

there is a long-standing provision of national legislation prohibiting
public officers from maltreating prisoners under their charge. Under
article 235 of the Philippine Revised Penal Code, it is made a crime

for them to impose punishment not authorized by the regulations

or to inflict such punishment in a cruel and humiliating manner.

7. With the return of the country to normalcy under the present

the new Congress is expected to pass new laws providing penal

regime,
ure or similar practices, as well as

and civil sanctions for acts of tort
sation to and rehabilitation of victims of such acts or practices

compen
e 111, section 12, paragraph

and their families, as mandated under articl
4, of the Philippine Constitution.

8. Aside from the Universal Declaration of Human Rights already
referred to above, there are other international instruments to which
the Philippines is a party, and the Philippines is likewise committed to
the principles of such instruments, which are the following:

(a) Declaration of the Rights of the Child;

(b) International Covenant on Civil and Political Rights;

(c) International Covenant on Economic, Social and Cultural

Rights;

(d) Protocol additional to the Geneva Conventions of 12
August 1949 and relating to the Protection of Victims of Non-Inter-
national Armed Conflicts (Protocol IT);

(¢) Convention against Torture, Cruel, Inhuman or Degrading

Treatment or Punishment.

9. Moreover, the Philippines has a standing national legislation
namely its Revised Penal Code which pertinently provides that, except
as provided in the treatise and laws of preferential application, the pro-
visions of the Code shall be enforced not only within the Philippine
Archipelago, including its atmosphere, its interior waters and maritime
zones, but also outside its jurisdiction, against those who, among
others, commit an offence while on 2 Philippine ship or aircraft, or,
while being public officers or employees, commit an offence in the

exercise of their functions,
al security and the law of nations, these being treason, espionage,

piracy, and mutiny on the high seas.

or commit any of the crimes against nation-
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' 10. In the Philippines, the provisions of the Convention can b
n:woked before, and directly enforced by, the courts and ad At
tive authorities by virture of the constitutional provision whi:ll'llm:tra-
tha_t the Philippines adopts the generally accepted principles ofs' e
national law as part of the law of the land and adheres to the ]'mtcri:
peace, equality, justice, freedom, co-operation and amit p\-:'lliy:J
nat'lons. This constitutional provision is complemented l?: " h ]
which specifies the powers and functions of the National Ccc:y an'Ot' .
on Hu.m:im Rights as already quoted above, thereby makin “1:1;55’?3
.(ioszx:ns;mn ha distinct forum, in addition to the regular gcourtssacl)f
e
Lracti(;es_or the redress of such wrongs as amount to torture or similar

11. An 1nd}'vifluaL be he a citizen or a foreigner, who claims to
have been a victim of torture or other cruel, inhuman or degradi
treatment .or' punishment may obtain redress by bringing his isen:g
the Cc.irnnuss:.ort on Human Rights or to the usual courts of justice, He
;my fll.c a criminal action against the offender in accordance wit}; the
_hl!lpp.mc penal laws and criminal procedure. The victim may al
a\:afl himself of civil remedies under the applicable provisions yfals'lo
Ciwvil Code of the Philippines, particularly under article 32 (:I tI c
under the pertinent provisions of title XVIII (Damages) of,tlj:C ad5°
Mor?over,. he may file an administrative case against 'the offi 3' .
publ.ic officer or employee under the Revised Administrative C :in mg
app!xcable special laws of the Philippines, with such agenci : eaz
Nag.xonal Police Commission, the Philippine Consta\bulg i ZS :.he
Office of the Judge Advocate-General of the Philippine Ar::z;l l:zrces )

tio:lfz. z?n c\'rraluat:on of the practical impiementation of the Conven-

- against Torture and Cruel, Inhuman or Degrading Treatment or
P;m:hmcr.ni shf)ws -that, with the promulgation of the new Constitution
:)hctce Phlll?pmcs in 1.987, prospectiw;: violators of the provisions of
. onvention are being made to realize that torture and other cruel
1nhumzfn, or degrading treatment or punishment are a crime against
hurfmmty,. and not merely a crime against specific individuals Thgerc ?s
an increasing awareness among the citizenry that respect for -thc right
of a.ll members of the human race is a necessary condition fo gths
attainment of the fullest freedom, justice and peace in the \.ﬂ\.noridr Ai
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the same time, even soon after the retumn of the country to derr_n:f-
cracy as a result of the February 1986 revolution, the awakened citi-
zenrv has been emboldened to come out and to seck redress of h.un}an
right-s violations, which certainly include cases Of. torture ctr .snmlar
practices. President Aquino created the Presxde?flal.Commzss'lon- on
Human Rights, which is a creation of the 1987 Ph.lllpp.ml: ('%onstltutlon.
A great number of cases involving human rights xtlolanons have alreac.ly
been filed with the Commission. Statistics furnished by the Commis-
sion show that the-number of cases filed as of 31 December 1987, was
1,463. Although the statistics gathered do not segregate tl'.le s of
torture or similar praciices from the other cases of human rights viola-
tions, it can be fairly assumed that a sizeable number of cases of torture
and similar practices form part of the total figure furnished by the
Commission.

18. The filing of cases of this nature with the Commi.ssion an'd
with other agencies has not stopped, however, there remain certain
difficulties affecting the degree of fulfilment of the Convention by the
Philippines.

14. Before the February 1986 revolution, the concept of h},lman
rights had not yet been properly articulated, 'mui:h less expressly incor-
porated, in the earlier versions of the Consntuno:? ot: the cout}tryr 50
that, before” the promulgation of the present Phillpp:t}e Constitu_tlon,
there was no express constitutional provision manr*.at.m{g the national
legislature to pass laws expressly for the benefit of victims of torture
or similar practices and their families. In the light of the r'mew.Decl.ara?-
tion of Principles and State Policies in the 1987 Constitution, 1t Is
Kkeenlv felt that there have to be specific new measures on torture for
implc-rnentation truly to fulfil the country’s obligafi_or_n To respect the
inherent human dignity of a person. Although judicial ed well as
administrative remedies -are available to victims under existing laws
which prescribe specific acts as criminal once torture has been com-
mitted, new legislative enactments are still necessary to deter what
may be considered as torture within the meaning of article %'of.thc
Convention. In particular, the present adjective laws oftl-‘lc Ph:lfpplri?s
are frankly not up-to-date in this regard. Such tcchmc.al scientific
methods of tracing evidence of torture and similar practices as have
become possible with present advances in science and technology are
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yet to have a definite place in the statute books, so as to make them
comp letely acceptable as legal means to establish a corpus delicti.

15. So far as the Philippines is concerned there is as yet no clear
set of preventive measures against torture within its territorial jurisidi-
ction. Its existing laws, however, do not mention any exceptional cir-
cumstances that may be invoked as a justification of torture. The

. Revised Penal Code of the Philippines, in particular, contains express

provision to the effcct that any person who acts in obedience to an
order issued by a superior for some lawful purpase does not incur
criminal liability (Revised Penal Code, art. X1). It is thus clear that
under Philippine jurisdiction no mere order from a superior officer
or a public authority may be invoked as a justification of torture.
The Philippines, during its cxistence as a sovereign State over the past
four decades, has yet to encounter a celebrated case calling for the
application of article 3 of the Convention. In the light of its commit-
ment to abide by the provisions of the existing international instru-
ments to which it is a party, the pertinent provisions of the Convention
(i.e., art. 3) may be invoked by the affected individual and be enforced
directly by the authorities concerned.

16. As explained in the earlier part of this report, more specific
legislative measures dealing with torture or similar practices are still
to be enacted, in further elaboration of articles 4 to 16 of the Con-
vention. In so far as existing laws on the matter are concerned, there
is one legal issuance from President Aquino herself on the subject:
this is Executive Order No. 62 which provides for higher penalties
for maltreatment of prisoners. For the present, the Statement on
Human Rights and corresponding Guidelines on Visitation and the
Conduct of Investigation, Arrest, Detention and Related Operations
recently issued by the National Commission on Human Rights (see
para 4) constitute the latest elaboration of the subject.

17. In the practical implementation of the provisions of the pre-
sent Convention, certain difficulties could not be avoided, and these
arise from the fact that the Philippines, as a newly restored democracy,
is at present going through a transitional period. The vestiges of the
political machinery of the preceding regime which tore down the walls
that used to separate the executive from the legislative departments,
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and which also managed to water down the independence of the 1
judiciary, have made it difficult for the new dispensation to restore 1
that machinery completely to its former normal condition. It is fore-

seen that this situation may continue for some time, given the lingering

effect of certain adverse factors, such as the foreign debt burden and

the insurgency problem in this reporting State.
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