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LEGAL RESPONSE TO HUMAN
RIGHTS ABUSES COMMITED BY
MULTINATIONAL ENTERPRISES

- Possibility of filing a civil and criminal lawsuit in a Korean domestic court,
against the local employees’human rights abuses by Korean corporations
abroad

Phill-kyu Hwang, attorney at law, the Korean Public Interest Lawyers'
Group "Gong-Gam" of the Beautiful Foundation

I. Setting out conditions

A Korean private corporation "A" plans to carry out a large-scale
construction in the "B" state with other Korean public corporations like "A-".
Referring to the precedents of other foreign enterprises within the "B" state,
environmental disruption and human rights abuses are readily expected,
such as the imposition of forced labor on "B" citizens. In this thesis, | wish to
examine the possible legal mechanisms, focusing particularly on the
possibility of proceeding the litigations in a Korean court, upon the case
where:

(i) A Korean corporation
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(ii} Violated human rights

(iii) Of a foreign citizen

(iv) In a foreign land, especially when it made profits knowing about the
practices of forced labor in the region.

Il. Possibility of criminal litigations
1. Spatial applicability of the criminal law

Article 2 of the Code of Criminal Law ("CCRL") clarifies the territorial
principle, providing that "This law shall apply to the citizens of the state and
the foreigners who commit crimes within the territory of the state”. The
phrase "commit crimes” implies that either the criminal conduct or its result
had been generated within Korean territory. In addition to this, Article 3 of
CCRL supplements the jurisdiction by adopting the personality principle,
stating "This law shall apply to the citizens of the state who commit crimes
outside the state's territory". Here the phrase "citizens of the state” signifies
a personwho held Korean nationality at the time of the crime. Therefore, the
domestic court is free to judge the case of a Korean citizen's overseas-
committed crime with the criminal law.

"According to the Article 3 of the Criminal Code, the state's jurisdiction in
criminal law extends to the citizens of the state who commit crimes outside
the state's territory. Hence, the jurisdiction over the defendant belongs to the
state, even though the defendant of Korean nationality had committed the
relevant crime in the third country, which is Thailand and Japan"” (translated
from Korean). Daegoo High Court 1971.04.15. 71No176 (defendant violating
the Drug Act).
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_ Such possibilities of a trial are not to be excluded, even on the occasions
where the foreign state does not want the defendant to be punished, and
where a crime is not constituted according to the foreign state's legal

mechanism.

"Although the Culture Center for the United States in the Republic of Korea
exercises exiraterritoriality by international treaties or international customs
and is thereby recognized as the extension of the territory of the United
States, the state's jurisdiction on behalf of its law - which also adopts the
personality principle - is rightfully exercised over Korean citizens who
committed crimes in the Culture Center, since the case was first brought
before the state's judge, meanwhile the United States have not argued about
exercising its own jurisdiction. Moreover, such jurisdiction would not be
excluded by the fact that the Culture Center did not want the defendants to
be punished" (translated from Korean). Supreme Court 1986.06.24.
86D0403 (injuring and disturbing the government official in the execution of
his duties, violating the Violent Activities Punishment Act and the National

Security Act).

"Article 3 of the Criminal Code prescribes the personality principle upon
the application of the criminal law by stating that 'this law shall apply fo the
citizens of the state who commit crimes outside the territory of the Republic
of Korea'. Therefore, even if the Philippine government permits the foreign
citizens to enter its casinos, the state's criminal law applies rightfully to the
defendant who gambled in the territory of the Philippines, according to the
Aricle 3 of the Criminal Code" (translated from Korean). Supreme Court
2001.09.25. 99D03337 (violating the Foreign Exchange Control Act, habitual

gambling).
Even though the personality principle enables a Korean court to punish a

citizen's overseas-committed crime, it is an entirely different matter to ensure
the efficacy of the criminal law by actually exercising jurisdiction and
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imposing a punishment. To secure such efficacy, extradition treaties (with
Australia, Canada, Spain, the Philippines, Paraguay, Chile, Mexico, the
United States, Mongolia, Argentina, Thailand, China, New Zealand, Brazil,
Japan, Uzbekistan, India, etc.) and treaties on mutual legal assistance in
criminal matters (with the United States, Australia, Canada, France, India,
etc.) are being concluded, and the domestic law system is furnished with the
Extradition Act and the Act on International Judicial Mutual Assistance in
Criminal Matters.

2. Spatial application of the Special Act on Criminal Affairs

Article 8 of the Criminal Code implies that in principle it may punish a
citizen who commits an overseas crime concerning the Special Act on
Criminal Affairs ("SACA") besides the Criminal Code, providing that "General
provisions of this law shall apply to the crimes as provided in other statutes.
Yet it will make an exception in the cases where such statutes have special
provisions themselves". However, most of the SACA does not contain
separate provisions upon the spatial application of the law. Then it might be
argued that the norms like the Labor Standard Act and the Special Measures
Act on Controi of Environmental Crimes - which could be relevant to human
rights abuses or environmental disruption in a foreign state caused by a
Korean corporation abroad - would be applicable in principle to the citizens
who commit crimes overseas,

Nevertheless, such argument could be abandoned by asserting that the
labor or the environment standard differs in countries, while the Labor
Standard Act premises that the labor standard does not apply to the foreign
workers abroad, and the environmental law only presupposes the
preservation of the domestic environment. Yet such analysis runs counter to
the express provision of the Article 8 of the Criminal Code. Moreover, it is not
persuasive enough, viewing that the criminal law is applicable to all crimes
that concern the legal interests on the private, social and national scale, and
that the citizen committing a crime overseas is to be punished when it is
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accountable upon the Criminal Code alone, not owing to the laws of the
foreign state.

3. Corporation's capability to commit a crime: could a juristic person be
the subject of a crime?

A corporation cannot be a subject of a crime. Therefore, it is impossible to
have a corporation called to account on the ground of performing a crime

under the Criminal Code.

"Of a misappropriation, the corporation the juristic person does not have

the capacity to commit a crime. It only becomes a subject of duty, even

though it is obliged to handle the business of the other persons. Seeing that
the business of the other persons may be realized only by the representative
activity depending on the decision of the natural person who is the
representative of the corporation, that natural person should have a duty to
handle the business, in the same way the corporation bears the duty over
the other persons. Therefore, the corporation cannot be a subject of a
misappropriation over the business of the other persons, which the
corporation has a duty to handle; the natural person the representative
handling the business on behalf of the corporation becomes the subject of
the misappropriation, i.e. the one handling the business of the other
persons” (translated from Korean). Supreme Court 1984.10.10. 82D02595
(misappropriation).

4. Punishing a corporation: the mutual punishment clause

A question upon the possibility of punishing a corporation - if its capacity to
commit a crime is denied - can be raised in argument. In general, a
corporation is construed to have the capacity of bearing a punishment, as
long as the Special Criminal Act (administrative criminal law) contains the
mutual punishment clause. In such case, it is generally assumed that the
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punishment clause upon the corporation has an object to approve the liability
without fault, for the purpose of gaining the administrative control, as an
exception of the principle of responsibility.

"If the violator of this law happens to be the agent, employee or other
working staff member, that acted for the business proprietor upon the issues
concerning the employees of the relevant business, the business proprietor
will also get the monetary penalty as provided in this article. However, such
penalty shall not be imposed, if the business proprietor had taken the
necessary measures to prevent the violation (in case of a juristic person, the
representative of the corporation will be the business proprietor; in case of a
minor or an incompetent that does not have the same capability upon the
business as an adult, the legal representative shall be the business
proprietor). If the business proprietor had not taken the necessary measures
for the prevention or the modification of circumstances while being informed
about the scheme of the violation or even inciting the violation, he shall also
be punished as the violator" (translated from Korean). Article 116 of the
Labor Standard Act (mutual punishment clause).

"If the representative of a corporation, the agent of a corporation or an
individual, or other employees have committed a violation upon the business
of the corporation or the individual on behalf of Article 5 to 7, the monetary
penalty shall be imposed upon the corporation or the individual, in addition to
the punishment of the violator himself™ (translated from Korean). Article 10 of
the Special Measures Act on Control of Environmental Crimes.

“If a corporation is to be punished by the mutual punishment clause of
Article 34 of the International Trade Act, the intent of the crime the
subjective element of the crime shall be deemed as sufficient, as long as
there exists an understanding that the importation was exercised while the
employee of the corporation the actual performer had not followed the
righteous procedure”(iranslated from Korean). Supreme Court 1983.03.22.
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81D02545 (violation of the International Trade Act).

5. Interim Conclusion
If an overseas activity of a Korean corporation abroad or a Korean

staff-member of such corporation constituted a crime falling under the
Criminal Code or the Special Act on Criminal Affairs, it could be punished by

the personality principle.

Ill. Possibility of civil litigations
1.  International jurisdiction

(1) Significance of international jurisdiction

The discussion should concentrate on ascertaining the existence of
domestic jurisdiction upon the International Code of Civil Procedure (every
norms of civil proceedirigs that apply to the "public, international matters"),
rather than that of international jurisdiction, since the latter does not have
any established rules within the scope of the international law. Further, the
discussion should not focus on the specific jurisdiction upon the Domestic
Code of Civil Procedure, which would involve the question of finding a
domestic court that would exercise the jurisdiction in a single state. The
discussion should rather concentrate on the question of general jurisdiction
that International Code of Civil Procedure would deal with, and ask which
state's court shall have jurisdiction as a whole. Moreover, the discussion
should focus on the matter of direct general jurisdiction which poses a
question whether the state actually has jurisdiction - rather than the matter of
indirect general jurisdiction, which involves the conditions of getting foreign
adjudication an approval within the state.
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(2) Standard for determining general jurisdiction

Several theories exist on this subject: (i) "theory of analogized territorial
jurisdiction"explains that the regulations of the Code of Civil Procedure
("CCP") on fterritorial jurisdiction provide both specific and general
jurisdiction, and supposes that a Korean court shall exercise jurisdiction
once one of the courts determined by CCP belongs to Korea; (ii) "theory of
distributed jurisdiction" demonstrates that CCP should adopt the viewpoint of
universalism which promotes rationality in distributing the jurisdiction in the
international community, and hence establish the regulations that are
modified in such context; (i) "theory of special circumstances"suggests that
one should establish international jurisdiction by analogizing territorial
jurisdiction inprinciple, whereas in special circumstances one should utilize
the theory of distributed jurisdiction. However, such theories do not have
scientific significance per se; they are rather used for providing the standard
of interpreting the jurisdictional norms in the private international law.

On the other hand, Article 2(1) of the Private International Law provides
that "the court has international jurisdiction when the parties of the litigation
or the disputed issue itself has an actual relation to the Republic of Korea. In
such a case, the court must observe the rational principles - which
correspond to the distribution ideals of international jurisdiction - while
deciding whether the actual relation to the state exists”. Also Article 2(2)
continues: "the court should decide whether international jurisdiction should
be practiced referring to the relevant jurisdictional norms in the domestic law,
and at the same time it should pay enough regard to the specificity of
international jurisdiction on behaif of the purposes of Article 2(1)". In
consequence, legal relations between a Korean corporation and a foreign
citizen in a foreign state should utilize the regulations on territorial jurisdiction
of CCP in principle.

(3) International jurisdiction on the legal relations of a Korean corporation

abroad
Article 5(1) of CCP provides that "the common court of corporations or
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foundations shall be settled in compliance with the location of their main
business offices. If such offices do not exist, it shall be settled in compliance
with the address of the person in charge of the business". Article 5(2) of
CCP continues: "if the regulations in Article 5(1) are to be applied to foreign
corporations or foundations, the common court shall be settled in compliance
with the location of their business offices or the address of the person in
charge of the business within the Republic of Korea™. Therefore, it could be
concluded: in case of a legal dispute arising from the collaboration between
a Korean corporation and other foreign corporation in a foreign state, a
domestic court in Korea shall have the jurisdiction in principle.

mWhether the court shall approve domestic jurisdiction over a private issue
concerning the international elements should after all be determined: upon
the basic idea of ensuring equity between the parties; upon the pertinence
and promptitude of the trial; and through adequate reasoning, seeing that
international treaties or generally recognized principles of international law
are not yet established, and that the state does not have any codified norms
on such matter. In this case, regarding the circumstances that the
regulations in the state's Code of Civil Procedure on territorial jurisdiction
were also established in compliance with the basic idea mentioned above, it
would be reasonable to confirm that the state also has jurisdiction over the
litigation of the private international issue as long as the court determined by
previous regulations exist within the territory of the state. On the other hand,
Article 4(1) of the Code of Civil Procedure provides that the court of
corporations shall be settled in compliance with their main business offices,
and if such offices do not exist, it shall be settled in compliance with the
address of the chief person who isin charge of the business. Also, Article
4(2) states that while concerning the common court of corporations, the
regulations in Article 4(1) are to be applied to the location of business offices
or the address of the person in charge of the business within the Republic of
Korea. Following such provisions, it could be said that once the foreign
corporation has the address of a business office or a person in charge of the
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business within the Republic of Korea, the common court for such offices are
to be confirmed. Therefore, it would be proper to affirm the jurisdiction of this
court, as far as forcing to accept the suit concerning concrete conditions -
such as the facility in collecting evidence or the burden in legal proceedings -
does not give rise to specific circumstances, which lead to uncommonly
unjust results, in view of the ideas of civil litigation that were mentioned
previously" (translated from Korean). Supreme Court 2000.06.09.
98Da35037 (claiming payment for the sum on the letter of credit).

Whereas the principles mentioned above apply to the general civil
contracts or wrongful acts, the Private International Law ("PIL") arranges
special provisions upon the labor contracts. To wit, Article 28(3) of PIL
provides that "in case of a labor contract, an employee can bring a suit
against the state in which he either offers or had offered his labor on a daily
basis. In case where the employee does not or had not offered his labor on a
daily basis in a certain country, the employee can file the suit against the
employer, within the state where the business office that employed the
worker is located or had been located". Besides, Article 28(4) states that "in
case of a labor contract, the lawsuit brought by an employer against an
employee is only possible within the state in which the permanent residence
of the employee is located or the employee offers his labor on a daily basis",
whereas Article 28(5) describes that "parties to a labor contract are free to
come to a written agreement upon international jurisdiction”, and such
agreement is valid as far as "the dispute has been already occurred” or "the
employee has permission to bring a suit in another court, adding to the court
of jurisdiction mentioned in this Article".

Article 28(3) uses the expression "either offers or had offered", which is
quite different from Article 28(4)'s "only possible within the state in which---"
Judging from these conditions, Article 28(3) could be interpreted as
recognizing additional jurisdiction that is favorable to the employee.
Meanwhile, Article 28(4) does not seem relevant to this subject, since it only
describes the conditions in which the employer becomes plaintiff, and the
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agreement on jurisdiction mentioned in Article 28(5) would not matter,
inasmuch as it will not exclude the jurisdiction already confirmed. Thus, it
could be seen that the provisions concerning labor contracts are basically
favorable to the employees, and that the jurisdiction confirmed in general
civil contracts or wrongful acts are not to be excluded.

2. Choice of law

(1) Significance in choosing the law applicable

Even if international jurisdiction is confirmed in a domestic court of Korea
and thus the adjudication became possible, the problem of the choice of law
is a totally different rhatter. In other words, there still remains a problem of
choosing the law applicable: the question of selecting the law on
international legal relations. The Private International Law ("PIL") is the norm
that primarily helps making the choice in international legal mechanism.

(2) Law applicable upon the judicial relations of a Korean corporation
abroad

a. Choice of law in a general contract

Of the general civil contracts, Article 25(1) of PIL provides that "contracts
shall depend on the law that was chosen expressly or tacitly. However, tacit
choice of law will only be admitted in cases where it could be rationally
recognized through the details of the confract and all the other
circumstances therein". Moreover, Article 25(2) and 25(3) clarify the principle
of the autonomous settliement of the parties by stating that the choice of law
is also possible in a part of the contract and the choice could also be altered.
Consequently, in case of a Korean corporation concluding a general civil
contract with a foreign citizen within a foreign state, Korean law should be
applicable not only in cases where Korean law was specified as the law
applicable, but also on occasions where Korean law was not expressly
chosen by the parties but such choice of law was recognized by examining
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the tacit intent of the parties. Such examination should take various
circumstances into account: the type, the character or the details of the
contract; the nationality or the address of the party; the location of the object,
and so on. However, these occasions would not appear to be common.

"Concerning a labor contract that aims at working in a foreign state, the
civil disputes arising from such contract should be regarded as having an
intent to set the law of the state to be chosen, as seen in the conditions of
the contract: the Labor Standard Act managing the accidents in employment;
theincome tax be imposed by the Income Act; the law of the state handling
the savings; document of the labor contract being made out purely in the
Korean language" (translated from Korean). Seoul High Court 1973.06.09.
71Na2458 (claiming the salary).

Article 26(1) of PIL states the objective relationship in choosing the law by
providing that "if the party had not chosen the law, the contract shall depend
on the law of the state that has the most intimate relation to the contract".
Article 26(2) and 26(3) are provisions for presuming "the most intimate
relation”, providing that in case of executing a "transfer contract, utilization
contract, undertaking contract or any other similar service contracts", the
"law of the state where the permanent place of residence of the executing
party is located at the time of signing the contract (in case of a corporation,
the law of the state where the main business office is located)" shali be
presumed to have "the most intimate relation". Yet, "if the contract is
concluded as building a part of the operation in business, the law of the state
where the business office of the party is located" shall be presumed likewise.
But in case of a "contract focusing on properties of the real estate”, the "law
of the state where the real estate is located" shall be presumed to have "the
most intimate relation". It is true that "the most intimate relation” suggests
aspects similar to "the material relation" of Article 2 of PIL, but since the
relation “to the contract”is called into question, it is difficult to conclude the
law applicable generally be the law of the state where the main office of a
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corporation is situated. To a similar extent, it is difficult to readilysuppose the
Korean law to be chosen as the law applicable, through Article 26 of PIL in

the discussion.

b. Labor contract and the choice of law

For the reason that a labor contract is also a kind of the general civil
contract, a party could choose the law applicable through Article 25 of PIL.
However, Article 28(1) of PIL states that the party’s choice of law should not
allow taking back the protection to the employee that was provided upon the
peremptory norms of the law of the state, where the employee is
permanently located for business or the business office in which the
employer hired the employee is situated, since it is the objective law chosen
to be applicable in case where the party had not yet made a choice of law.
Of a labor contract, Article 26- which constitutes the general principle of the
objective decision in the choice when the party had not chosen the law -
shall be applied; and through Article 28(2), the choice of law shall refer to
"the law of the state where the employee offers his labor on a daily basis,
and for the cases where the employee does not offer his labor likewise within
a certain state, the law of the state in which the business office the office
where the employer hired the employee is located, shall be applied”.
Consequently, in case of a labor contract concluded by a Korean corporation
with a foreign citizen within a foreign state, the law of the foreign state shall
be the law applicable, as long as no other specific agreement referring to it
exists. Nevertheless, the precedents show that the law of Korea would be
applied in the case where the party of that labor contract happens to have

Korean nationality.

"The defense attorney argues: since the Labor Standard Act of the state
does not have any provisions relating to the activity of offering the labor
within a foreign state, the law of the foreign state - where the labor was
performed - shall only be applicable on behalf of the territorial principle of the
international law. He also declares: the Labor Standard Act could be
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interpreted to have two legal characters, one of the private law and the other
of the public law: the provisions revealing the private character require to
specify the law applicable between the parties, through the provisions of the
private international law, whereas the provisions having the public character
require to be applicable only within the territory where the state's sovereignty
is in power. Thus, the Labor Standard Act should not be applicable within a
foreign state, unless the state had concluded with the foreign state a treaty
of an agreement that confirms the territorial principle. Therefore he
concludes that the state's Labor Standard Act should not be applicable,
_since there has not been a specification of the law between the parties, and
none of the treaties or agreements confirming the application of the territorial
principle between the state and the Republic of Vietnam exists. However, the
Labor Standard Act is proposed to be applicable regardless of the fact that
the place of the employment was within the state or outside the state, as
long as the labor has been offered through a labor contract between the
citizens of the Republic of Korea. Seeing that the parties to this contract are
evidently the citizens of the Republic of Korea,the Labor Standard Act of the
state should deservedly be applicable, even though the employment took
place within the Republic of Vietnam. Therefore, the previous argument of
the defense attorney, which presumed that the Labor Standard Act had no
application basis, cannot be accepted"(transiated from Korean). Seoul High
Court 1972.11.15 71Na2207 (claiming the salary).

c. Wrongful act and the choice of law

Referring to a wrongful act, Article 32(1) of PIL provides that "a wrongful
act shall depend on the law of the state where such act has been
performed"”. Also, Article 32(2) to 32(4) of PIL describe the choice of law in
exceptional conditions, such as: "the condition in which the assaulter and the
victim had the permanent place of residence within the same state at the
time of the wrongful act" "the condition in which the legal relations between
the assaulter and the victim are violated by the wrongful act”; the condition in
which the character of the sphere of the claim for damages is not appropriate

= PRE~




at the time which the law of the foreign state was applied, and so on.
T\}!eanwhile, Article 33 allows the ex post factoagreement on the choice of
law for handiing the wrongful act, although it differs from other provisions
concerning the choice of law, for itonly allows the choice within the
boundaries of Korean law. Consequently, chances of having a Korean law
as the law applicable to a wrongful act performed by a Korean corporation to
a foreign citizen in a foreign state are very rare. Yet, the precedents imply
that Korean law will be rightly applied in case where both parties have the
nationality of the state, as long as it does not constitute a wrongful act on the
private international level.

"Although the ftraffic accident occurred in a foreign state, theperson
operating the automobile for himself happens to be a domestic corporation,
and both the driver who was employed by that corporation and the victim of
the accident were the citizens of the sate. Under such conditions, it should
not be managed differently from the cases in which the accident had
occurred within the state's territory, and it would not be interpreted as a
wrongful act that the private international law should be applied to.
Therefore, it would be proper to conclude that the domesticlaw is to be
applied in this case. Moreover, the objective of the domestic Automobile
Damage Reparation Act lies in securing the prompt and accurate reparation
for the victim, better than in the general cases of wrongful acts where
Automobile Transport Act should be applied. Viewing such circumstances,
the automobile in the accident of this case should not be prevented from
falling under the category of the "automobiles" referred in the Automobile
Damage Reparation Act, just with the reason that the accident took place on
the road of a foreign state and the car had been registered to the foreign
state's authorities" (translated from Korean). Supreme Court 1981.02.10.
80Da2236.

d. Possibility of limiting or excluding the law of a foreign state when it was
chosen as the law applicable in the case
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@ Application of the law of a foreign state

Article 5 of the Private International Law ("PIL") provides that "the court
shall competently examine and apply the details of the foreign law which this
law specifies, and for such purposes it can ask the parties for corporation on
the matter". To wit, this provision makes clear that the examination of the
foreign law is a matter of competent inquiry.

"The state's legal mechanism does not have specific provisions upon the
application and examination of the foreign law when it was chosen as the
law applicable. Nevertheless, the court on its authority should examine the
details of the foreign law, as long as it takes the form of the law. It will make
an enough examination if the court chooses the rational method on its
behalf, and it will not necessarilyrequire the opinion from an expert or the
testimony of a specialist, as well as asking for factual evidences or entrusting
the judgment from other public offices or institutions" (translated from

Korean). Supreme Court 1990.04.10. 89Da-Ka20252 (concluding the
execution).

Upon the cases where the foreign law was chosen as the law applicable,
the Supreme Court demonstrates a consistent standpoint on the source of
law that would supplement the case, if the foreign law applicable to the
private international issue is deficient, or if the materials to verify the
existence of the law are not presented and thus the details of the law cannot
be confirmed. The Supreme Court is also consistent on the method of
settling the details and the meaning of the foreign law in a private
international issue, where the precedents of the relevant state on the foreign

law or the materials concerning the interpretation of the foreign law are not
submitted.

"In settling the details and interpreting the meaning of the foreign law that
should be applied to the private international issue, the foreign law should be
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interpreted and applied with the meaning and details in the same way it is
interpreted and applied in the foreign state. However, ifthe foreign law has
deficiency or the materials to approve its existence are not presented, and
thus it became impossible to affirm the details of the law, the court should
follow the foreign customary law in compliance with the grand principle of the
civil law. If it seems impossible to confirm the details, then there would be
the only alternative, which is to judge the case with the logic; and if at all
possible, details of such logic should be supplemented and inferred from the
whole system of the foreign law, in order to find the method that would be
the most similar to the foreign law that were originally to be applied; and the
law thought to be the most similar to the foreign law in such sense could be
analogized to construct the details of the logic" (translated from Korean).
Supreme Court 2000.06.09. 98Da35037 (claiming the sum on the letter of
credit).

"In confirming the details and interpreting the meaning of the foreign law
that should apply to the private international issue, the foreign law should be
the one interpreted and applied in the real environment of the foreign state.
However, in case where the materials upon the foreign state's precedents or
the standard of interpretation were not submitted in the proceeding and thus
it became impossible to affirm the details of the foreign law, the court will
have no other choice but to verify the meaning and the details of the law in
compliance with the general standard of interpreting the law" (translated
from Korean). Supreme Court 1996.02.09. 94Da30041 (dissolution of the
remedies and the sum on the letter of credit).

"The provisions of the foreign law specified as the law applicable through
this law shall not be excluded from application, just because of the reason
that they show the character of the public law" (translated from Korean).

Article 6 of the Private International Law.

® Possibility of limiting or excluding the application of the foreign law
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Article 32(4) is a specific provision which provides "in cases where the
foreign law is applied, the claim for damages due to a wrongful act shall not
be confirmed, if it seems clear that the character of the claim does not aim at
the proper reparation for the victim, or it exceeds the boundaries that are
essential to the proper reparation for the victim". Therefore, the claim
guaranteed by the foreign law could be excluded, if its character or the
boundaries are not adequate.

"Article 7 to 10 in the Private International Law shows the general
provisions. Article 7 provides that "the peremptory norms of the Republic of
Korea that should be applied to the relevant legal relations, regardless of the
choice of law, shall be applied, even in cases where the foreign law is
specified as the law applicable by this law". The peremptory norms of the
Republic of Korea that should be applied, regardless of the choice of law,
even if the foreign law is specified as the law applicable by the Private
International law on behalf of its legislative purposes - such as the
International Trade Act and the Foreign Exchange Transaction Act - are
clearly stated to be applicable as ever. The peremptory norms mentioned
above are not simple compulsory laws, which only imply that they should not
be excluded from application with the agreement between the parties.
Rather, they are the so-called international peremptory norms which should
not be excluded by the agreement between the parties, and should not be
excluded even if the law applicable was chosen to be the foreign law"
(translated from Korean). Commentary on Private International Law, Ministry
of Justice, 2001. p38~39.

There might be a controversy on the meaning of the phrase, "the
peremptory norms of the Republic of Korea". Nevertheless, on the subject of
the forced labor, Article 12(1) of the Constitution declares: "forced labor,
which is not executed by the law and the appropriate pfoceedings, is
prohibited" and Article 8(3) of the International Covenant on Civil and
Political Rights - which has power within Korea, since the state had acceded
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to the treaty provides that forced or compulsory labor is prohibited. Thus, it
might be rightly recognized that the prohibition of forced labor constitutes a
peremptory norm in the Republic of Korea.

Also, Article 8 of the Private International Law clarifies an exception in
specifying the law applicable, providing that "in case where the law chosen
by this law has only minor reference to the pertinent legal relations and the
law of the other state most intimately related to such legal relations is found
to be evident, the law of the other state shall be applied", leaving out the
cases where "the parties have chosen the law through an agreement”.
Article 9 describes the restoration in the specification of the law applicable,
prescribing that "once the law of a foreign state is specified as the law
applicable by this law, the law of the Republic of Korea (except the norms
concerning the specification of the law applicable) shall apply, if it is to be
applied according to the law of that foreign state", leaving out conditions
such as: "when the parties agree to choose the law applicable" "when the
law applicable of the contract is specified by this law" "when it runs counter
to the purposes of the specification by this law". Thus it could be said that
careful examination upon the private international law the law applicable - or
the general principles of the private international law is necessary.

"In case where the wife having the state's nationality has brought a divorce
suit against the husband who is a citizen of the state of Pennsylvania of the
United States, the law applicable would be the law of the United States /ex
domiciliiof the husband - according to Article 18 of the Private International
Law. However, the United States has a judicial system which allows its
states to have different laws, and in this case, the state law of Pennsylvania,
which the husband belongs to, should be applied, according to Article 2(3) of
the Private International Law. On the other hand, in the United States, one of
the addresses of the husband or the wife is approved fo function as the basis
of jurisdiction, and the law of that place becomes the law applicable,
according to the general principles of the private international law on
divorces, which were confirmed by the precedents and the theories therein.
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Following that condition, the Civil Code of Korea shall be the law applicable,
according to Article 4 of the Private International Law, as long as the wife
has the address of the United States' legal mechanism" (translated from

Korean). Seoul Court of Family Affairs 1991.05.09. 90Deu75828 (claiming a
divorce).

Finally, Article 10 of the Private International Law makes clear that the
provisions of the foreign law that run counter to Korean public order shall be
excluded from application, providing that "in case of applying a foreign law,
such law shall not be applied if its provisions run evidently contrary to the
good public order and customs of the Republic of Korea" (translated from
Korean). Since this exclusion is objected for maintaining the good public
order, the legal vacuum thus caused should be filled with the execution of
the domestic law. To wit, excluding the application of a foreign law on
account of the public order should be considered as equivalent to the case in
which the good public order clause is applied within the scope of the
exclusion. The correlation between the peremptory norms and the public
order clause need not appear to be obvious, but it could be concluded that
the details concerning the prohibition of forced labor - mentioned with the
peremptory norms could be explained by the public order clause in the same
sense.

Concerning the standard of the interpretation of the phrase "evidently
contrary to the good public order and customs of the Republic of Korea", the
precedents before the legislation of Article 7 had shown the attitude written
below. As Article 7 has provided the compulsory application of Korean law, it
is expected that such attitude would rather be modified.

“In the relations of the private international law, even if the provisions of
the foreign law - chosen by the party as the law applicable - or the result of
its application run counter to the peremptory norms of our law system, such
provisions are not to be directly suspended from application in the relations
of the private international law, as long as they do not affect 'the good public
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order and customs’, provided by Article 5 of the Private International Law"
(tfanslated from Korean). Supreme Court 1999.12.10. 98Da9038 (reparation
for damages).

"Inorder to rule out the application of the law, which was agreed to be
chosen as the law applicable according to Article 5 of the International
Private Law, one ought to judge comprehensively the following
circumstances: whether the provisions of the law applicable themselves run
counter to the peremptory norms of the Republic of Korea, the probable
effect of applying such provisions on the judicial system of Korea; whether
excluding the application of such provisions would lead to the substantial
neglect of the system of the private international law, and so on"(translated
from Korean). Seoul Civil Law District Court 1999.07.20. 98Ga-Hap48946
(returning the loan).

Meanwhile, the precedents concerning the correspondence to the cases
"evidently contrary to the good public order and customs of the Republic of
Korea" are listed below.

"The Provisions of the state law of Nevada of the United States that
guarantee the compulsory collection of the gambling debts - according to the
effectiveness of the debts and the relevant legal procedures run evidently
contrary to the peremptory norms of the Republic of Korea, which set strict
limits to the activity of gambling. Thus, if such provisions were to be applied,
the judicial system of the Republic of Korea would be seriously infringed,
while the non-application of those provisions would not lead to evident
ignorance of the international system of private law. On such standpoints,
provisions thus mentioned were not to be viewed otherwise rather than
forming a contradictory effect to the good public order and customs of the
Republic of Korea as provided in Article 5 of the Private International Law. In
consequence, it would be proper to apply Korean law the law of the court
upon the conclusion and effect of the credit loan contract, which concerns
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the lending of the chips used in the casino, rather than the state law of
Nevada, which is the law applicable chosen by the parties according to
Article 5 of the Private International Law” (translated from Korean). Seoul
Civil Law District Court 1999.07.20. 98Ga-Hap48946 (returning the loan).

"In this case, none of the substantial parent-child relationship exists, as the
adopted son the citizen of the Republic of Korea - has never met his parents
the citizens of the United States and the parents have never taken care of
their adopted son, and moreover the adopted son himself wishes ardently to
liquidate the relationship. It would bring a result contrary to the state's good
public order and customs, if the son were forced to accept the duration of
such nominal relationship, by applying the state law of Tennessee - which
does not approve quitting the adoption - as the law applicable to the
quittance of adoption in Article 21(2) of the Private International Law.
Therefore it would be proper to apply the law of the Republic of Korea the
law of the court rather than relying on the state law of Tennessee, on behalf
of Article 5 of the Private International Law" (translated from Korean). Seoul
Court of Family Affairs 1990.11.28. 89Deu73458 (quitting the adoption).

"The Civil Code of the Republic of Commonwealth of the Philippines the
law of the state of the father is interpreted as prohibiting divorces...while in
the end, the law of the Philippines should be chosen as the law applicable.
However, the legal mechanism of the Philippines regarding divorces could
only be interpreted as running contrary to the good public order and customs
of the Republic of Korea. Therefore, the Civil Code of the state the Republic
of Korea - shall be chosen as the law applicable in this case, according to
Article 5 of the Private International Law, rather than the law of the
Philippines" (translated from Korean). Seoul Court of Family Affairs
1984.02.10. 83Deu209 (claiming a divorce).

3. Interim conclusion
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When it comes to international jurisdiction, as long as "the main business
office of the corporation”is found within the Korean territory, jurisdiction over
a Korean corporation having legal relations with a foreign citizen in a foreign
state would always belong to the domestic court, regardless of involving a
general civil contract, a labor contract or a wrongful act. However, with the
problem of the choice of law, the law of the state in which the Korean
corporation runs business should become the law applicable in principle and
the litigation should be proceeded with such law, regardless of involving a
general civilcontract, a labor contract or a wrongful act, as long as the parties
do not make a special agreement on it. Nevertheless, Korean law shall apply
and the foreign law shall be excluded, if the case is concerned with "the
peremptory norms of the Republic of Korea" or "the good public order and
customs of the Republic of Korea". Therefore, in case of prohibition of forced
labor, if the compulsorycharacter of the prohibition and the commendable
publicity of such could be sufficiently recognized, and also the foreign law
fails to regulate the circumstances, Korean law would be applicable, while
the foreign law should apply in case where itself provides ample regulation.

V. Conclusion

Apart from a criminal or a civil litigation, the possibility of a constitutional or
an administrative litigation could be examined too, for the fact that a "public
corporation”" is to be included among the main constituents of a joint
business. However, the chances of the activity of a public corporation as a
private economic constituent constructing a "disposition” or the "exercise of
public power" in the current judicial system are seen to be very rare. Beyond
these chances, the possibility of filing a lawsuit in the International Criminal
Court, or utilizing the OECD procedures, or filing a petition to the National
Human Rights Commission could be examined. Yet it may be objectively
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concluded that such attempts are not competent enough for bringing a direct
and effective result: they seem more suitable to take a part in a campaign as
a whole.

My examination upon the possibility of a criminal and a civil litigation
remains provisional and abstract. Further studies should be required upon:
ascertaining the factual elements of a particular and concrete issue; carrying
out a thorough research on the interpretation and the details of domestic
regulations; starting a comparative study beiween the Korean and the
foreign judicial systems. However, at a minimum, the possibility of bringing a
criminal or a civil suit before a domestic court already exists, not to consider
a question of the choice of law. | am convinced that positive ventures on
such litigations could be helpful in the pursuit of the protection of human
rights - the universal worth of the human beings.

- 265 —




£)sdY9 £XAE $et
st=2 (# 32| ~E (Checklist))

A
(i

oY
E

ST, BALTAY 719AE AU 98, 20055 ‘AL7HsREIH FAE AD
Frel=gl A AgE Fo 7197t =E

AFYE 1. 82349 2 $9733AA

(Environmental and Ethical Management System)

1. vkale) 4=(Establishment of Policy)

- 719e B84, AAE, 844, FA4 31*7%«5"‘3 S ¥3ae A&k dee F
Fabe AE e 9,1#7}9

- o] W& 7} RopE A&TbsAde

A&H o AMEEE A THIL JojoF
3, EA8EaL, o AH L 11-215‘4“1 RE ZaAe gitiFd TS, 99

o

2. Al8(Planning)

- 7lge AasbsAge B 488 & e EASE ZE(Objective) B AT
E¥(Targets) S U89k '5}‘4

_ 7igle] xS AEERE £ dt 4F 247 olsl@AAES] AHE FES}
cjof gk,

3. X249l 7}4(Continual Improvement)
_Jge 2y 9 REgs] A9 7R o AHsk, o 719 WiRet 9ol
o] 31(Reporting), 47142 ZA%A HEManage-
ment Review)Z 3] A£4Q /e &l yriok gk
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1) Qekom research AG, Ethical-Ecological Rating, oekom research AG, 2003, 66p.
(This is also explained as negative screening on types of industry.)

2) 3C are a Code of Conduct, Compliance Check Organization, and Consensus by

Ethic Education.
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= AZTT =




AAFE 4, =ZBARS (Labour Rights)

L 72 2 wAlgAEmployment and Industrial Relations)

- 2R 7)P5e =2 B 7 A 34 299 YESo| sk FHLE
o] Pele 2Fshn] 14 2 dis) 2T R s gold =23l7] Y43 i
oo} E AR 2AE B3 1A Al Fgof gtk

- o} %9 iﬁ—}&‘]?l Aujlol] 7]ogsfof wr}

- BE 74 E= o w2l A y]ofshor dh

= 3451%1}(:%%})3 o o= m= 4 AE Fu, XA 94, =74 AS Ex
ABA 24 59 o]frE AFEAE < Hot

- gaaHazA s 2ad RS AFsor gk

e Aerse WEsd A0l A% dugAHEEAY 29E EFAAE
n:}.

3, 719 WA 22 AHE E530F Eh
- [index] : 19% 7% HF SEARKTZAAS Hlsi)

4, 71938 22ARE ARG 4] vk el e SRAA 019 F
= 23] gAE FN

5. A%1ek(Job security)dh BRsHd, 7193 TR A o poloEA %o
48 BA) ga, Aol T8 Al oI AL AT Fu FEORA
LI e )

6. AqAoNMY o & 571“4 215101(Safety and health in the workplace) 719
e smgael A%e §Askn FA8 A3 BET 2AF e FIEE I

12) Oekom research AG, Ethical-Ecological Rating, oekom research AG, 2003,
40p.(FHG)
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A7 AFo] YeIs
- [index] : 2RI A& (industrial disaster occurrence rate)
ARlobA TR A4 8 2 Z4(industrial security education)

719 a4 5E Adsn YN
- [index] : D&M 5H Z=F-FH(observance of employment
equality act)
ojAde] # 3 FFH highest position of women)
A AR o] 38R ElE

8. 7194¢ 98 A4FYsENE w¥sta, FASL J=7P?
- [index] : ¥ F& /4w (training cost per capita)

719e ZRAETHY A RAS geldoz g4t Yl

-~ [index] : xAF8<]3€%4(a joint labor-management conference)
Hoh2a)olol Bars] M(unfair labor action / unfair dismissal)
AR U (days of labor disputes)
w29 out AukAS(number of violations of labor law)

10. 7190 o}Ew%(child labor)& F#Hsl=d AL AP

11. 7199¢ BE Z89] 74 =%(forced labour)& EHSH=H| &AL

12, 719 e e B CEASY ARG F3S sk, 20 &
AL AFsta J=7P
- Jo)= =18 AE(3FE AFT8)(Older employees )
- Aolgl = 82K Handicapped employees)

HH4) &8 = E2HSemi-skilled workers)

9]=¢] 3-8 #HForeign employees)

¥ FH A Trainees)

13) Ibid. 44p

=2

A=l

gk A



o A(Women)

A A2k =FAHFree-lance workers)
% 2-d37](Adolescents)

o} A}#E(Sick persons)

2713 ¢l AA2HLong-term unemployed)
8]A) 4 = 182K Temporary employees)

AAZPJE 5, 2H¥|ARE (Consumer Protection)

1. Z8)& o]2l(Consumer Interests)

- 24 7|ge] A= AE e Aulavt A3 21 R AFNA, AR
So] AHjZ B B AL 8 oI EE WHoR STHE BE VI1ER
FENFE=F 2R,

- AEo} AMu) 2ol B Ao whe} 1 g, AT AR, FA, A%, HER
Bl 2HA AEE 43 24T F YES A BET ARE FE
3] A|Fstrt,

- 28R BUe He)sta Badl )8 U] B glo] Anlztete) £4E& A5
T Aol ZAsA sjashi=dl 7l E & Y FEska a3ARl dXE AT
23

1

=
L=
T

s

2. 719¢ AT AN ), AFS) A5} 3 Anlxie] A7t g 2 B33
& Fejslejol gthld
- 77 ' 71757 F8g Alnoninjurious to health or
health-promoting)
- 245 o= FA7lAle] AM&dA(abstention from use of
questionable additives)
- SAR ZF, HARA ZAL AEE Zo ArlEAE ok
- Aog AL} AZELA(low-risk design and product safety)

14) FHG 31p

— 280 =

- FAZGAAIS09001), #74749AA(S014001) &8 ok

3. AF9 2L AHH o dAFojof aln), 17 B AR & LojxE oF
=} 18)
- Ao s A9 T ecologically designed packaging)
- ¥2 £9017] ¢%= T no optically deceptive packaging)

4. Fie HRAFTE FA L2 Floof 8131, WAFH 2] HE(campaign) A Bk &
a1, #£34¢ zjolE Esta Fud Ve 57] T2 aE ok g
- [index] : Fa19] v]&8Ad(immorality of advertisement)
59 4T A (number of false and bombastic
advertisement)
w51 A A9 (number of revision of broadcasting
advertisement)

5. 7192 27 3 &H|Ake] HolelE A5 Helsteiok stn, 1A ARl A
HAIHE FolME Sk drh

6. 719 718k A FE 27 MU AA/S)E AFsteiol sl o] BANA 222}
< TUHL, #elsal, B7pEoof ditt

7. 719 SRR GAICHEE Fa2) 43F 02 nAg A% 4 A AT
Aok aird, 48] Exte] AAHH o2 dfgajeiof gtk

8. 719 thedt 22 Av|zte] AgE g 2Estojo} dh,
- [index] : Av|A g s Al(relief of consumers' damage)
E-34 S unfair stipulation)
TRE ALERAKAS) 719 1%
ojEd oj] 44| B5F ZA<4A%(humber of consumer's claim / sales)
AH|RHEREAS df8] FA RS (number of relief / number of consumer's

15) Ibid.
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AATE 6, #57|€AF (Science and Technology)

1 02 7195 71d B8] 99 3¢ 1EFe FlE AA R Ado] A-sst
o ARH A4S BAY F7h 841 g dald) 7o 7 =S L= i

0. 714 B 74ed A8 FPsd A% AH A BEE AL T3 71E
9 L3102 ojdstn F&sl I F J=F s TS Ak

3 AR AR AE HAE U E AL B e e led ol 744l
= ga)dQl 2ad) A AETe) 4714 A ARl 71shs Ao 3t

=5 gtk
4, AFNHR/DFAL 7168 FB
5. Har1&e) £24 ol43 AHE
6. 71& 2 xated AlEH B =

AAYE 7. #73 K3 (Environmental Protection)

L oo ge 7|y g 8 Bl ALgs Sgsta A4 ¥4

2) 719 BEe) 374, B3, ok dds BEE AT ARE AAle] S
A7k

b EEE 7] A&d Bagd g 4718 32¢ TR 54 ke =4
wl s A A8 874 A3 BEY 7Y

O 37 B ok BH E= EE) g 224K 4713 2UEE 3 81l

_ oA} A% Qo] 71 B, AE L Au|ze] £7 AAst AvE A5 ¥

5 37 B, okl B3 48 Wy vt ol AdE Eeecl A

Wek 87, BA, A4 G%e 1 AS, 283 WA 9= 2R mEer

g Aoo= A28 49 Arke FHIG

C A 2 e A S EEE )Y @FoR A% 448 B4 1 BA dE

a3l BAE 4 9 vl Al8L SRSk d1 BE | gigk 43
B3 AAZE FAF

2. 719< BAAANAEMS)E stz 0|53, ofele] AlaRES Fieie ‘@ :|
AR IS dzhska QlEne ||

3. 714¢ FuAdAte] Adi(statement) S 8181, H3EA QIR
~ BAFEA gt <14
- $93% 3429
- 9 58
- AEF7e tigk B=
- 294904 5 M8 F
- 945}, 238%
e

- AAFETTHE v

4. 7)19& BAR A9 7)1EAR] Alast ARE 714, LAET AETN

- gz

- 37z

~ R |
- A7y

- A5

- g |
- AT |
- FHolA] F4&

- 7 A9 Fo BIA

- Fa% #d A5 7|4

5. 7192 A& 7led tig ABE JA, 28sta e

16) 1S014001 specification, GEl, and Environmental Reporting Guidelines, February
2001, The Ministry of the Environment, Government of Japan
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- Aie) FAH Ug 5
- AAHY AP 5

- B

- a9l 59 5 2 249

- FoAlla ANEE

- 299 %

- e EE TS

- AR 2 SR 94

- 08 ARIRY, VoY

- tpgAg, TAY R

- B3 Fe) FuiE Al wg
- g57Rd B8 A

6. 719 B4R A0 A3 APAS 71 EHQA AL 71k, o1 BaH, s
I YE7ID
- B9, Al §9 75
- AAA7]
- A
- #A §
- 239 S, s
- Fo5= A% §

7. 719S SR A Be EX, A8 2 44 o] 3] B JE-E 7Asl,
ol gjar, st =T}
- 8738 A0 B3 T BR
- FAAA]
- 5715417
- Fo7It
- BB AER
- A7 IR AER

17) Ibid.
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- FYNERS AE

- 37158 AY

- Z7|158e] A

- E30 g3 43 59 189 F7 dolH
- A3 g 923 T g w7t

- 71&A1719] dlolg

- B39 |2

- ARS8 2389 BA

- Bacidrizil glejMe ER4A %3

- AgE e vlug 71 A &

8. 719¢ 8% A Auo) R 8L AART, oy, Bk G
- A
- |3
- @774 8{cos)
- 209 299 U
- 48R e BE% BHEALAES 2 AR
- Az AEg uEE
- @744 Solzeldle] 24

9. 7192 BAZFAAEMS) T3t AFHE 71Als}aL, o) st sk ATt
- AAES] 1=, 2 84F
- 23, A 3%
- 1S0140019] ASHEAE, A7
- FAYuse] A ¢ AR
- 28] U8 o4
- BRG] A, S4Y A4S
- BAMPIE, A, A9 F gt 5
- #3729 ANGE Bole ZER
- 8FEEH} 2209 WS AF
- 8RR A9 2345 M T AAF7ee] w3
- ARfeA o] FFAE
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10. /19 e BARAE A8 71 AF, Aoz BZAYLADEDSY A7
5 BAAREA, BANILE $% 5O WS 7B, olale, ksl
A7k
- BAATEAY AL 45
- LCAE o|8% Ahee) 4%

- BARR BN 59 AN
- olsirAoe) SraE) A A%

11. 7198 8730 Bt FAFF] AL J|Aska, olgsh, BT eIl
- AYTAG 2 e
- 34 5 o] ¥ 5wk E Akne] Uig, 49l WsH T
- Wz gy S| Fd A4
- 3ARE &%
- o BAAZRES 87 54 4%

12, 719 $70] B A3 BVREE FFE /AT, P, Pk Y=
717
- ABE3RSES 4%
- 719 = Agshs @A
- ] GANPO) 7153 9 AgH

13. 719¢ BaEste] 4722 93 At LFAE 7 Astay oldste, dastu
AT}?
- B AAS
- 30% 84 79 APAY IE=
- Folux] 4% / Az
- B4 FY%/ AEd04
- #2 B4% / AdUH
- LA EIAbA wEF / AR
- RrEAEE / A7uE
- FAF A == el

= 286 *

- 12§ FES / A

- HplE AT ARY/ AHA

- B4/ AR

- ol B BHRINS 4T/ AR
- w7 7Y AF / S0

- AE, Au2d] A FHAolMe] BAFE ] A/ AR

14. 719e ARG 93 oheat 22 71 EAQ SRR RS I3 A o

o|E1E 71§, fFRsty, &EEL JEeTN?

- dEAFIIHA G, £019))

- A KA EALNS T, HEAE)

- BFALSF

- $d e %(BOD, COD, SS)

- 7] 2. 4(S0x, NOx, TSP)

- H71 2 EHAA dilE, XA #H718)
- S E AN FESEAAEE, VOO
- S AELF

- N EANEEF

- AEA7|2ETF

- HIIEAAFEFH

- H7] S AR

- HrlEREeE R

- 78}

15, 7192 SAARE BEslo) AL 45 du9)e] AxpE At Age A4Esha

o] do|El& 7|5, A3k, EsH, BRIl 2
AR A5t obee] HE AT = AT
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5 2 0 - FRae e %- B H : i J
=q) ofj1A] 2_5—'4 ﬁg; z\i;ﬁdkyjé;izz;gi%) 17. 719¢ 3R(reduction, reuse, recycling) A&FE EdF 02 FAF I Ye7P?
22 Ll el i ~ lindex] : AA A7 F 7Hed) pEa H7j2] B
8 b oA Qere) | A+ U2(toe) ARG
W | g - A H7E F 7Rd ArLEE Hrlee &
b 85 998 |85 AERon/ PG ety el
'BOD 929 BODHIZ k) 7 IR (21) A 71E & 7hed AR w72 &
oD 49sl | CoDMERke/ I A ] 3
3 g 9y SSHlEEHke)/ 27 7H A ) 4 18. 719-€¢ 4<% (Transportation)}S7 F52] #eE AA5HA sk glor, &3
109 ek ek N D E AR S
23] olrlo = 3] [
p $A0 A du] | BOD+ COD+ SSeiE R ke)/ el  lindex] © Q171014 B8 BEo] AXEL HlE
SOx 44 SOxElE3Hke)/F7 A A(9 D)
NOx def} | NOxERke /A 19, 7]%4¢ BRI (Land use)s} E2A(soil contamination)s] eiE AHsHA
P 71 | TSP 4g] TSPHl&Hke)/ 57 H () o o[on, LA S AT BT
%_;c > 7109 A9 SOx+ NOx+ TSPl E ke 577 H (D) - [index] : EA] = E%9] 048 =%
o S| A | s SR on A AR
7|2 AAHE 9] | A7 2SS ton)/F7F I A(H ) 20. 7192 434 Wit 74 5% £ eI
b YIS A | Lk 2R 7| ENE K on)/ T A D) - lindex] : AR AR 24 2 B &R A A
FEE I e e P T AZTEARRA 2, 3) * (-, -2, -3, -4) » S
EEEdEd  #=2ede/TPRAEY) _ s st i el i
#3 [voc €@l |[vocEaskAPHAED s o T
4 b gased 4] pSEAET VOCTARG A -
2 =l _ B 3 — 1d o]}
045 AZ8E | £5AEEHton)/ 85483 ton) B - % ¢ -1 - 73, FejE(warning, fine)
09712 4258 AT EAREH ton/A71 L0 5 - MR, T
%21]%‘-’4]71% B Rﬂ%;_fﬂsm%ﬂﬁ‘%"(ton or ZF)/AF A ton (order of improvement, prosecution)
et or & ~3 - A AHEER\(stop using facilities)
5'\-1-33_ 7IE} . =i 5 o 271 Baj 5] =Z8lEle 9] ] 5] LS ol stop usIng raciies
b l;:.a!'gﬂ"’a'c‘q]’qu s E‘lg%?c‘ﬂz]ni%-&(ﬁt)/rq]ﬂ?cﬂz]u =" = i Ef:‘ﬁzﬁ,z], ﬁ]ﬂ%a&
O #7PRE A A/ &S (stop operating, order of closing)
-! OwololE | &oyried o

21. 719e A FAMWIHLCA : Life Cycle Assessment) 7188 &3t o] AR
BRI =71

B> 7199 F9 2 e vuAE A

16. 7]91¢ 22 A%(Noise and Vibration) #2818 HAHA 317, &A= A

i WP

22. 719& AA7E Age AL 0§ A&k YEIR
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. - [index] : - &3 7|&(BAT : Best Available Technology) A4l
- oA 7]1% AAl
- A0 ofE A€ HA

AAGE 8. oA AL 2 (Economy of Energy and Resources)
1. xR &g s A Ee
2. AY A g PE-E

3. 7|ZWsle] o2 247t FHEHY

ARYE 9, =2 @ =dWA (Combating Bribery and Anti-

Corruption)

1, 7]95e A = 7 2448 oldg A5 Ex %216'}71 A& &t
o Hre] EAAG o]o)e AR OTE HHPORE A9, 4, T, 8TE T
ek wal oA 7o) HEoh} e RAAF o] HI%E}EE Hehg
A} 7gE el g ek 58] 7)PE

9 WE 2 wEztaste] AgIA 719 B9 FIHE Andct 1H Yo
=9z g Y27ed sals A e s el e FEE B
o} FA} AR B A28 I A 5ol Yokt 719 EE
o that A B 8E Auistel M8 2 HERL0) A A B AT
9 914 2 AL AIFEF

3. 7]9}e BE(public officials)elvt Al A EUNA AF AFAY o

B2z A2e A AsAY 18id 279 SaE ¢ Bk 7I9ER I
Al gEAe] 299, E=E 2 27 U Alg] FARENA £& AR HE

WHoE SEE, RE, Bt 2UYFRS A8 o Frhd
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4, 71982 ARIE K 7 RAHAR 0|92 85 Ee #AY] A3 HEot
350 FAEG ol s AP HOEE MHHOEE A9, & Fo, 27 T

stk 3 7|9 E0] HEoU 7|8 A EE ojdg AlEESE FEE TAY 7]
g W= A1

5. 7192 thelAlagent)dl] th¥t Ba7t st IPAQ] MH|Le] dhefAirt o] F
A== gtk Adet A 37 717 B 39 19T A st ng
g deed] 555 Bastd B9 950] AR F JIEF djof dch

6. 719< ¥4 £ A9 FRA WA= 7 AR 23 949 71%-E A
gtk 71FeS s 37 71ES @43 ke Zlolofok s, 49 #AE
A Easojof g,

7. WirET R HEFTEA
8. 484 =4

9. A@d-s WA BEFH A

A7AFE 10. 8744 (Fair Competition)

1. 7147l 7= A

2. 1A, 9 5 ¥3F5IY X
- =24 7195 24 Fsd HE 2 FAY 7R B oA ARAAQ] vl

g5%. 53] g3 7IYES

- AAAET S 2 94 Jos AdsAY FYEA = g
a) 7}8 14,
b) B 9
o) A& AT £ A 4% ==
d 374, IFHA, 9F T AYA D3l &) AlFE 2 =

~

=
Ein o

re

3. RFURAY L BEA =7 A
1. 719 38 FEYA W& FHOE Aoatn Qo

18) OECD guideline
19) Ibid.

—PaT =




- O, AGTE, XA £E )
5. WX S| AAAZ T 710l ASHA (o, HES 50%°1%¢e] 1 714
o2 Qg 7)20
6. 71904 A% 23 71459 RN NARAR, BAHE 4 U2 R
ol &9 o]%& FmsreTP?
7. Ao AEH Yol FEANA £eHpertain) JHH A}8)2 2 PR
i QE7RD
8. ddgAe n849Ee Asig Age] I
9. 714le] 22 sjoleaiele AHE Alsld 98-S aEshl QoW
10, 7191e AAASS otoldoz H4takeover)BH=H| Z2Hengage)dtl I
7}722)
11, 719¢ spa g B4 FABKL JE7?
12, 7198 AL AFele Lo BB JEPEEAL W2 B8
13. 71942 At ALS ) (pirating)SHE Aol HAH(restraint)= Bol&=7P?
14, 224 Adu 234 AAcs 1A EE a0 A7} g2
~ [index] : AA= WZ(concentration of economic power)
A A A 9k 8{abuse of market dominant status)
agrzesgol(nfair cooperative action)
B2 AA B R (unfair transaction)
BenE A (unfair internal transaction)
B2As = gAY (unfair subcontracting)

AAFE 11. EA 2 A3 F3 (Taxation and Social Contribution)

1 7190l 71de 24 Bgag Axo) gRgosH FF ARl Tl A
99 28 Lok

20) Ibid. 35p

21) Ibid.

22) Ibid.

23) KEJI Index(11-8)
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s e

2. 71908 719 &%l B 45 HE Erstdo ¥t

3. 719e AEEE oFE A4ds] Eaior g

4. AGAL o gk AU o) A

5. ol BAAERY JAATH ALF A Y

6. A Q=1L giahs whal 3t 1o g A F(Policies towards / manner of dealing
with neighbors)& F=Hsteiof ghrh24)

7. 28, vid, A BAE S AYFuEe] AR AgEs JleE
ok drt

8. X 95919) 93 (Neighborhood council) 5 AEFN2A T G422 atas Z
T dxrsloof girh

9. A7 2EAE AHoe o, 02 2A0] FAFE A AGFVEANA SHEE T
of g}

10. AGALE) Y] LAL glsle] ate) 4ele] UA FE-S AFr|F o2 YA &
Ysjodof gt

11. 719€ LHHNF(Public), 53] 2Aste AT S4DA, 262, 4
oA, A Sake) YAH o gigd & ol FTE THISH Jlofof §irhes)

12. 713 FEEF(AHADE A3 rlel=e(big) E AW o2A 7198 8%, F
g5 Mg AEHY Aa)g FHEL lofok gtk

13. 714¢ F2 AR Jike AASHA AL gle7P? (iAlE Hdste TeeR
AHsAE ¢ "ot

14, 719€ 7190l theh 9154 3 vHE AF 5Lt Yo

15. 719S YukliFe] A2o] 40151 =E sk TR IR(o|ERo], R E8A F)
& st TR

16. 719e A1EEAE 93 A Y3} T(supporting for social welfare)ol]l A5242
7}726)
- EXRQEARFI]E, WA LE ) welfare supporting)
- 7]%-F{donation)

24) Oekom research AG, Ethical-Ecological Rating, oekom research AG, 2003,
36p.(FHG)

25) Ibid,

26) Ibid.
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(=]
"OFM I} ol Mo CHer APEA A=A
(Voluntary Principles on
Security+Human Rights)

a

- 334 Z4(environmental sponsoring)
- A}5] & F$(social sponsoring)
- ~¥ = F9(sports sponsoring)
- £3} F9(cultural sponsoring)
- 717 Z9(health sponsoring)
- 78 F(science sponsoring)

- [index] : TiZ< oin] FAY (FFAA B ¥] 23}k

Z3: hup://www.voluntarvprinciples.org o4 £ehH 9

1. QHE I} QAo AHEH Ol & AT

0%, 92, NEe= @ waqol dux FE CHANIYES 13
3 24 (NGOs"E EF 483 719 A Agel diskod ojHurzt
C RAERA A9% FFAR BE Bl Feigok

o) tiael B7HE BABS W] nso 229 Fa4E A AA A
3 A% AlEY 42 Soho] AAstn Atk YT AWALS Y] Qe
CoHARYA), k2 29T AF AlE Sol Fo% SEE AN B
&L
2

g & itk o] dgE S W F4F AEL 7I14EC] dER 7

| 24 A4 §287) A8 7% B 9@ A2EY 4RSS TEA.
y o 2EE A7) Adt FAREL of WHE ol U sl T
HoE A%z gelgch

9l 4] (Acknowledging)

ARE A} NGA1E, 714 2@a ARA 50 akoH JY
o] AA oz ZrldA FFEEEL sted oA oJEHE R FAE
AdEAA QAT FE AEIt AL FAHk dvkE AL

o] 8] (Understanding)
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Are oA REsy 2% AAH AL AT AR
4 256 BEE LT pADASS A4t R FAYUL XY AT
geg osj@th $AE AL FAsed FFAL SEE IO
E o

3wz adAd FAEIA AT FEE JAEH

7+ Z(Emphasizing)

A} A} Aate BYA HE 22 Fgo FoA4E AxT
o}.

NJse o250 AFE 7k HE nEs S AAsz A 7]
zo Hos BesEs cgstoop sn FAN AP Y HE(: AP
gzo] B9 W UN Tt ApE=e z7]9t F A AF
UN 712 92) 23 Z0E o438 F4Y A8l dig JAHNEL FFE

2 R

£-9)(Taking note)

719 o] BEo| ANGAF Y dFE VB T otk o] FosfioF &
sal= AAls e F34 & AR FAH FE0] U=

o Atz 2xld 7148 £ dvE HAE Q2 gjof g}

o] &) (Understanding)

s93tn A4 g Ane AL AGIE Az ol gaolth ¢
= zr7te] AYE oldlstn FHsor s FAES QA gjo gt LT
A B3 ¢n wy, A, 27k AVAH TI AN FFY TR
g Qlsfof gt

91 4 (Acknowledging)

A% 271 A3EH 424 /198
= AL 2% zoof g € 7
3 7 7|1 9% TAAEY
L=

H3o] wat 24 AHE B
5 ARANEZE We Avg 2

a% 928 BuE g A

of =2 N

—288 =

CelE q7|M B dFe] Ty A JHA WF(HE HUh FF AR
A af3 AR SRBADA Bt AL dHEE 2 A

opgiths Ag EWach

AEA 719418 Aol oA e WF, 97, =B g1
HEaad= FR Juir #d 79E, A7 7EL AdRg 4 &
g e FAPn 47 pEFeln AEHY 438 HEJ

olg]dt FARER A Al 2AN EF 42 LI A} TR
3 AR, kZE, AY AMEE 23 AT
o] AMA J¥L Yo FRE FHs=Y 2 98L 9T F Uk

3. ot QAo APEAQl A9 5 I &

dAF W REAR] ¥ e dE) JALAHA ddE 200049 ®E
oiAL "=, UK, =280 R 2@ AR AU HJAE a2
NA EFE A7l NGOER AAE BAstE J7|& & ¢olA A
B #AE St AR 42 o] dE 7IdEc 99 R AR
A¥L dophi= A B T oy} =k ARl tue] e A
e AQE AT

of RaAE A WA 5 3 ¢ Ahel B ALH DS AHAY)

— 287 =



o oA AAe A, 4E, TE 2 =4 T ARANGE 71EUT
Gee Fad ARE otk
o AwAEe AASE sgol AAF dnwYol BAD FAH A
o pEaed 2ad A2 AFeT. 53 AAFEH A €8
o] drd EelA 1 Tl Uk
01 QRse AeEQ AA% fA solmaelel FAH B A

AAEY F7F G AgAs Bolx 2T ALHIE AN oz
2 QB2 g Bg@ch Lt FAPEAS nzoz AEA
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Voluntary Principles
on Security+Human Rights

http://www.voluntaryprinciples.orq

*  Introduction

- Risk Assessment

- Interactions: Companies
+ Public Security

Introduction

Governments of the United States, the United Kingdom, the Netherlands
and Norway, companies in the extractive and energy sectors
("Companies"), and non-governmental organizations ("NGOs"), all with
an interest in human rights and corporate social responsibility, have
engaged in a dialogue on security and human rights.

The participants recognize the importance of the promotion and
protection of human rights throughout the world and the constructive
role business and civil society - including  non-governmental
organizations, labor/trade unions, and local communities -- can play in
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advancing these goals. Through this dialogue, the participants have
developed the following set of voluntary principles to guide Companies
in maintaining the safety and security of their operations within an
operating framework that ensures respect for human rights and
fundamental freedoms. Mindful of these goals, the participants agree to
the importance of continuing this dialogue and keeping under review
these principles to ensure their continuing relevance and efficacy.

Acknowledging that security is a fundamental need, shared by
individuals, communities, businesses, and governments alike, and
acknowledging the difficult security issues faced by Companies
operating globally, we recognize that security and respect for human
rights can and should be consistent;

Understanding that governments have the primary responsibility to
promote and protect human rights and that all parties to a conflict are
obliged to observe applicable international humanitarian law, we
recognize that we share the common goal of promoting respect for
human rights, particularly those set forth in the Universal Declaration of
Human Rights, and international humanitarian law;,

Emphasizing the importance of safeguarding the integrity of company
personnel and property, Companies recognize a commitment to act in a
manner consistent with the laws of the countries within which they are
present, to be mindful of the highest applicable international standards,
and to promote the observance of applicable international law
enforcement principles (e.g.,, the UN Code of Conduct for Law
Enforcement Officials and the UN Basic Principles on the Use of Faorce
and Firearms by Law Enforcement Officials), particularly with regard to
the use of force;

Taking note of the effect that Companies’ activiies may have on local
communities, we recognize the value of engaging with civil society and
host and home governments to contribute to the welfare of the local
community while mitigating any potential for conflict where possible;
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Understanding that useful, credible information is a vital component of
security and human rights, we recognize the importance of sharing and
understanding our respective experiences regarding, inter alia, best
security practices and procedures, country human rights situations, and
public and private security, subject to confidentiality constraints;

Acknowledging that home governments and multilateral institutions may,
on occasion, assist host governments with security sector reform,
developing institutional capacities and strengthening the rule of law, we
recognize the important role Companies and civil society can play in
supporting these efforts;

We hereby express our support for the following voluntary principles
regarding security and human rights in the extractive sector, which fall
into three categories, risk assessment, relations with public security, and
relations with private security.

Risk Assessment

The ability to assess accurately risks present in a Company's operating
environment is critical to the security of personnel, local communities
and assets; the success of the Company's short and long-term
operations; and to the promotion and protection of human rights. In
some circumstances, this is relatively simple; in others, it is important
to obtain extensive background information from different sources;
monitoring and adapting to changing, complex political, economic, law
enforcement, military and social situations; and maintaining productive
relations with local communities and government officials.

The quality of complicated risk assessments is largely dependent on
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the assembling of regularly updated, credible information from a broad
range of perspectives — local and national governments, security firms,
other companies, home govef'nments, multilateral institutions, and civil
society knowledgeable about local conditions. This information may be
most effective when shared to the fullest extent possible (bearing in
mind confidentiality considerations) between Companies, concemed civil
society, and governments.

Bearing in mind these general principles, we recognize that accurate,
effective risk assessments should consider the following factors:

*+ Identification of security risks. Security risks can result from
political, economic, civil or social factors. Moreover, certain
personnel and assets may be at greater risk than others.
Identification of security risks allows a Company to take
measures to minimize risk and fo assess whether Company
actions may heighten risk.

- Potential for violence. Depending on the environment, violence
can be widespread or limited to particular regions, and it can
develop with little or no warning. Civil society, home and host
government representatives, and other sources should be
consulted to identify risks presented by the potential for
violence. Risk assessments should examine patterns of
violence in areas of Company operations for educational,
predictive, and preventative purposes.

* Human rights records. Risk assessments should consider the
available human rights records of public security forces,
paramilitaries, local and national law enforcement, as well as
the reputation of private security. Awareness of past abuses
and allegations can help Companies to avoid recurrences as
well as to promote accountability. Also, identification of the
capability of the above entities to respond to situations of
violence in a lawful manner (i.e., consistent with applicable
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international  standards)  allows Companies to develop
appropriate measures in operating environments.

. Rule of law. Risk assessments should consider the local
prosecuting  authority and judiciary's capacity to hold
accountable those responsible for human rights abuses and for
those responsible for violations of international humanitarian
law in a manner that respects the rights of the accused.

« Conflict analysis. Identification of and understanding the root
causes and nature of Jocal conflicts, as well as the level of
adherence to human rights and international humanitarian law
standards by key actors, can be instructive for the
development of strategies for managing relations between the
Company, local communities, Company employees and their
unions, and host governments. Risk assessments should also
consider the potential for future conflicts.

. Equipment transfers. Where Companies provide equipment
(including lethal and non-lethal equipment) to public or private
security, they should consider the risk of such ftransfers, any
relevant export licensing requirements, and the feasibility of
measures to mitigate foreseeable negative consequences,
including adequate controls 1o prevent misappropriation or
diversion of equipment which may lead to human rights
abuses. In making risk assessments, companies should
consider any relevant past incidents  involving  previous

equipment transfers.

Interactions Between Companies and Public Security

Although governments have the primary role of maintaining law and
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order, security and respect for human rights, Companies have an
interest in ensuring that actions taken by governments, particularly the
actions of public security providers, are consistent with the protection
and promotion of human rights. In cases where there is a need to
supplement security provided by host governments, Companies may be
required or expected to contribute to, or otherwise reimburse, the costs
of protecting Company facilities and personnel bormne by public security.
While public security is expected to act in a manner consistent with
local and national laws as well as with human rights standards and
international humanitarian law, within this context abuses may
nevertheless occur.

In an effort to reduce the risk of such abuses and to promote respect
for human rights generally, we have identified the following voluntary
principles to guide relationships between Companies and public security
regarding security provided to Companies:

Security Arrangements

« Companies should consult regularly with host governments and
local communities about the impact of their security
arrangements on those communities.

» Companies should communicate their policies regarding ethical
conduct and human rights to public security providers, and
express their desire that security be provided in a manner
consistent with those policies by personnel with adequate and
effective training.

« Companies should encourage host governments to permit
making security arrangements transparent and accessible to
the public, subject to any overriding safety and security
concerns.

Deployment and Conduct

+ The primary role of public security should be to maintain the
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rule of law, including safeguarding human rights and deterring
acts that threaten Company personnel and facilities. The type
and number of public security forces deployed should be
competent, appropriate and proportional to the threat.
Equipment imports and exports should comply with  all
applicable law and regulations. Companies that provide
equipment to public security should take all appropriate and
lawful measures to mitigate any foreseeable negative
consequences, including human rights abuses and violations of
international humanitarian law.

Companies should use their influence to promote the following
principles with public security: (a) individuals credibly implicated
in human rights abuses should not provide security services
for Companies; (b) force should be used only when strictly
necessary and to an extent proportional to the threat; and (c)
the rights of individuals should not be violated while exercising
the right to exercise freedom of association and peaceful
assembly, the right to engage in collective bargaining, or other
related rights of Company employees as recognized by the
Universal Declaration of Human Rights and the ILO
Declaration on Fundamental Principles and Rights at Work.

In cases where physical force is used by public security, such
incidents should be reported to the appropriate authorities and
to the Company. Where force is used, medical aid should be
provided to injured persons, including to offenders.

Consultation and Advice

. Companies should hold structured meetings with public security
on a regular basis to discuss security, human rights and
related work-place safety issues. Companies should also
consult regularly with other Companies, host and home
governments, and civil society to discuss security and human
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rights. Where Companies operating in the same region have
common concerns, they should consider collectively raising
those concerns with the host and home governments.

In their consultations with host governments, Companies
should take all appropriate measures to promote observance
of applicable international law enforcement principles,
particularly those reflected in the UN Code of Conduct for Law
Enforcement Officials and the UN Basic Principles on the Use
of Force and Firearms.

Companies should support efforts by governments, civil society
and multilateral institutions to provide human rights training and
education for public security as well as their efforts to

strengthen state institutions to ensure accountability and
respect for human rights.

Responses to Human Rights Abuses

Companies should record and report any credible allegations
of human rights abuses by public security in their areas of
operation to appropriate host government authorities. Where
appropriate, Companies should urge investigation and that
action be taken to prevent any recurrence.

Companies should actively monitor the status of investigations
and press for their proper resolution.

Companies should, to the extent reasonable, monitor the use
of equipment provided by the Company and to investigate
properly situations in which such equipment is used in an
inappropriate manner.

Every effort should be made to ensure that information used
as the basis for allegations of human rights abuses is credible
and based on reliable evidence. The security and safety of
sources should be protected. Additional or more accurate
information that may alter previous allegations should be made
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available as appropriate to concerned parties.

Interactions Between Companies and Private
Security

Where host governments are unable or unwilling to provide adequate
security to protect a Company's personnel or assets, it may be
necessary to engage private security providers as a complement to
public security. In this context, private security may have to coordinate
with state forces, (law enforcement, in particular) to carry weapons and
to consider the defensive local use of force. Given the risks associated
with such activities, we recognize the following voluntary principles to
guide private security conduct:

« Private security should observe the policies of the contracting
Company regarding ethical conduct and human rights; the law
and professional standards of the country in which they
operate; emerging best practices developed by industry, civil
society, and governments; and promote the observance of
international humanitarian law.

. Private security should maintain high levels of technical and
professional proficiency, particularly with regard to the local
use of force and firearms.

. Private security should act in a lawful manner. They should
exercise restraint and caution in a manner consistent with
applicable international guidelines regarding the local use of
force, including the UN Principles on the Use of Force and
Firearms by Law Enforcement Officials and the UN Code of
Conduct for Law Enforcement Officials, as well as with
emerging best practices developed by Companies, civil society,
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and governments.

Private security should have policies regarding appropriate
conduct and the local use of force (e.g., rules of engagement).
Practice under these policies should be capable of being
monitored by Companies or, where appropriate, by
independent third parties. Such monitoring should encompass
detailed investigations into allegations of abusive or unlawful
acts; the availability of disciplinary measures sufficient to
prevent and deter; and procedures for reporting allegations to
relevant local law enforcement authorities when appropriate.

All allegations of human rights abuses by private security
should be recorded. Credible allegations should be properly
investigated. In those cases where allegations against private
security providers are forwarded to the relevant law
enforcement authorities, Companies should actively monitor the
status of investigations and press for their proper resolution.
Consistent with their function, private security should provide
only preventative and defensive services and should not
engage in activites exclusively the responsibility of state
military or law enforcement authorities. Companies should
designate services, technology and equipment capable of
offensive and defensive purposes as being for defensive use
only.

Private security should (a) not employ individuals credibly
implicated in human rights abuses to provide security services;
(b) use force only when strictly necessary and to an extent
proportional to the threat; and (c) not violate the rights of
individuals while exercising the right to exercise freedom of
association and peaceful assembly, fo engage in collective
bargaining, or other related rights of Company employees as
recognized by the Universal Declaration of Human Rights and
the ILO Declaration on Fundamental Principles and Rights at
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Work.

. In cases where physical force is used, private security should
properly investigate and report the incident to the Company.
Private security should refer the matter to local authorities
and/or take disciplinary action where appropriate. Where force
is used, medical aid should be provided to injured persons,

including to offenders.
. Private security should maintain the confidentiality —of

information obtained as a result of its position as security
provider, except where to do so would jeopardize the
principles contained herein.

To minimize the risk that private security exceed their authority as
providers of security, and to promote respect for human rights
generally, we have developed the following additional voluntary
principles and guidelines:

. Where appropriate, Companies should include the principles
outlined above as contractual provisions in agreements with
private security providers and ensure that private security
personnel are adequately trained to respect the rights of
employees and the local community. To the extent practicable,
agreements between Companies and private security should
require investigation of unlawful or abusive behavior and
appropriate disciplinary action. Agreements should also permit
termination of the relationship by Companies where there is
credible evidence of unlawful or abusive behavior by private
security personnel.

- Companies should consult and monitor private security
providers to ensure they fulfil their obligation to provide
security in a manner consistent with the principles outlined
above. Where appropriate, Companies should seek to employ
'private security providers that are representative of the local
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+ Companies should review the background of private security
they intend to employ, particularly with regard to the use of
excessive force. Such reviews should include an assessment
of previous services provided to the host government and
whether these services raise concern about the private security
firm's dual role as a private security provider and government
contractor.

+ Companies should consult with other Companies, home
country officials, host country officials, and civil society
regarding experiences with private security. Where appropriate
and lawful, Companies should facilitate the exchange of
information about unlawful activity and abuses committed by
private security providers.

Participants

*  Governments

« Companies

+ Non-Governmental Organizations
+ Observers

The governments of the United States, the United Kingdom, Norway
and the Netherlands plus companies operating in the extractive and
energy sectors and non-governmental organizations, all with an interest
in human rights and corporate social responsibility, have engaged in the

dialogue on security and human rights and have collectively developed
the Voluntary Principles.

These participants all recognize the importance of promoting and
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protecting human rights throughout the world and the constructive role
business and civil society - including non-governmental organizations,
trade unions and local communities - can play in advancing these

goals.
On the links to the right, you will find a list of participating
organizations and their website pages related fo security and the

Voluntary Principles.

Governments
Netherlands
Norway

United Kingdom
United States

Companies

Amerada Hess Corporation

Amerada Hess seeks to_act responsibly towards human_rights as part
of its social responsibility policy (www.hess.com).

Anglo American ‘
Anglo American supports ihe US/UK_Voluntary Principles on_Security

and Human Rights (www.angloamerican.co.uk).

BG Group |
The BG Group's security policy outlines its intent to conduct security

operations in compliance with international standards including the
Voluntary Principles on Security and Human Rights. BG Group's
approach to implementing the Voluntary Principles on Security and
Human Rights is outlined in the Qo_rpg_rg’@_ﬁesponsibﬂity Report 2005

(www .bg-group.comy.
BHP Billiton
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BHB Billiton tracks a range of social issues including human rights of
their employees and contractors, their suppliers and the communities in
which they operate (www.bhpbilliton.com).

BP

To find out how BP is implementing the Voluntary Principles visit their
website (www.bp.com).

Chevron
Chevron's security practices take operational guidance from the
Voluntary Principles (www.chevron.com).

ConocoPhillips

ConocoPhillips has committed to positively impacting communities
wherever they operate (PDF file).

ExxonMobil
Through its participation in the US.-UK. dialogue on Voluntary
Principles on Security and Human Rights, ExxonMobil seeks to share

its best practices and learn from others' experiences in the areas of
human rights and security management (www.exxonmobil.com).

Freeport McMoRan Copper and Goid

For information about Freeport McMoRan's human rights policy and
implementation, visit their web site (www.fcx.com).

Marathon Oil

Marathon respects fundamental human and worker rights and condemns
the violation of human rights in any form (www.marathon.com).

Newmont Mining Corporation
Newmont has signed the Voluntary Principles on Security and Human
Rights, which sets forth guidelines for maintaining the safety and

human rights (www.newmont.com).

Norsk Hydro
Respect for Human Rights is a core principle in all of Hydro's activities.
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Hydro. is engaged in several partnerships and organizations to ensure
awareness raising and competence development  within  their
organization, including the Voluntary Principles on Security and Human
rights (www.hydro.com).

Occidental Petroleum Corporation

Occidental is a signatory of the Voluntary Principles on. Security and
Human Rights (Www.OXy.com).

Rio Tinto

Rio Tinto supports the US/UK Voluntary Principles_on_Security and

Shell
Shell has developed a_Group Security standard that addresses human
rights (www.shell.com).

Statoil
For information on Statoil's position with respect to the use of armed

security personnel, visit their website (www statoil.com).

Non-Governmental Organizations
Amnesty International
The Fund for Peace

Human_Rights Watch

Human Rights First
International Alert
Pax_Christi

Oxfam

Organizations with Observer Status

International Committee of the Red Cross
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International Council on Mining &Metals

International Petroleum Industry Environmental Conservation Association

Five-Year Overview of the Voluntary Principles on
Security and Human Rights

Table of Contents
Executive Summary

Methodology
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The Information Working Group of the Voluntary Principles

Executive Summary

The Voluntary Principles on Security and Human Rights (Voluntary
Principles or Principles) — which were developed in 2000 and involve
the governments of the U.S., UK. Norway and the Netherlands;
extractive and energy companies; and human rights NGOs—assist
companies in maintaining the safety and security of their operations
within a framework that ensures respect for human rights. The
Principles provide guidance for companies on identifying human rights
and security risk, as well as engaging and collaborating with state and
private security forces.

This report details company perceptions, successes, lessons learned
and challenges associated with implementing the Voluntary Principles
over the initiative’s first five years of existence. The following are key
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highlights:

The Voluntary Principles are seen as genuinely filing a critical void for
companies seeking guidance about managing potential exposure to
risks related to their security and human rights practices, especially in
countries that are often associated with conflict or alleged abuses.

The Principles are seen as credible, thanks in part to multi-stakeholder
participation, and palatable to both executives and home and host
government bodies, given their voluntary nature and flexible guidelines.
However, there is a concern that the lack of an audit mechanism may
foster the perception among some stakeholders that the Voluntary
Principles lack transparency.

For some, the Voluntary Principles are perceived as unnecessarily
exclusive and would be open to seeing a broader membership that
includes others in the extractives sector, services sector or other

sectors facing similar issues.

The Voluntary Principles help to raise internal corporate awareness
about security and human rights risks, thus elevating the profile of such
risks and ensuring they become "top of mind" among corporate and
operations management. Early CEO or senior executive sponsorship is
viewed as key to ensuring smooth internal engagement with other
business units and departments.

There is consensus that the Principles need to provide clearer
language and guidance, and several companies noted they would
welcome specific tools and implementation guidelines. Training is a
significant area of interest for many companies, with a few companies
already conducting trainings and others planning to do so in the future.

Many companies feel that home governments and NGOs need to
become more involved and lend greater support and commitment to the
implementation  effort, especially in the area of host government
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engagement. That said, most companies have had very little, if any,
experience in engaging host governments directly on the Voluntary

Principles, and few have engaged with NGOs regarding implementation
of the Principles.

Most companies had general social responsibility policies in place prior
to implementing the Voluntary Principles, but few had specific extant
human rights policies. Most have not set specific timelines for general
implementation; however, several companies are well underway towards
incorporating the Principles in overarching management frameworks.

While almost all companies reported that they have a process in place
for anonymously reporting human rights abuses and “whistle-blower”
protection, some have not yet established a comprehensive set of
guidelines for responding to alleged abuses.

Companies are including the Voluntary Principles in at least some of
their contracts, particularly with private security providers; however,
some companies noted that they have had limited exposure to public
security arrangements in their countries of operation.

For many companies, assessing risks associated with security and
human rights is part of a larger risk or impact assessment. Many rely
on a variety of different tools and sources of information, including the

expertise of local country and regional managers who engage with local
stakeholders and NGOs.

Furthermore, the following emerging best practices in implementation
were identified:

Voluntary Principles are incorporated in all private security contracts,
agreements with governments and standard company risk assessments.

The Principles are incorporated into Social Impact Assessments so that
approval by government authories means commitment to
implementation and ongeing engagement.

= g9 =



The Principles are repeatedly emphasized and awareness should be

continually raised among company employees and internal and external
security staff by integrating the Voluntary Principles into orientations,
trainings and evaluation processes.

Engage in human rights and humanitarian law training with state forces
through a third party, and in as transparent a manner as possible.

Establish an anonymous "whistle blower” process for capturing concerns
and grievances and internal guidelines for addressing alleged human
rights abuses and sharing incident reviews with NGOs.

Share best practices on implementation across the company and with
peers.

NGOs and/or other third parties are engaged in reviewing security
arrangements and other human-rights-related conditions.

Include the Principles in government agreements and in contractual
agreements with local police.

Begin the process of internal engagement at a high level within the
company and secure buy-in from senior executives before engaging
broadly across departments.

In addition, the following are key findings from the in-country working
groups launched in Indonesia and Colombia:

Five energy companies involved in the Indonesian working group have
signed MOUs with BP Migas, which is the Indonesian government's ol
and gas coordinating body, and the Area Police Command (Polda) that
include adherence to the Voluntary Principles.

The Colombian Ministry of Defense agreed to include language on
human rights protection, including a commitment to the Voluntary
Principles, in agreements that the state-owned oil company, Ecopetrol,
signs with the Colombian armed Forces to provide protection for oil
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operations with which it is involved.

The Colombian working group has also developed a draft set of best
practice guidelines for risk assessment, and continues to organize a
series of on-going best practice exchange workshops.

The Colombian process was catalyzed by support from Colombian Vice
President Francisco Santos, and the process has also achieved much
of its success because the country's oil industry association, Asociacion
Colombiana del Petrdleo (ACP), has served as a process champion for
the working group.

Both the Indonesian and Colombian working groups are struggling with
both a lack of NGO involvement and some company hesitation in
sharing sensitive human rights information with NGOs.

The Indonesian and Colombian working groups have found engaging
host country governments to be a significant challenge due to company
concerns over jurisdiction, disparate levels of understanding and
acceptance of the Principles among regional public security forces,
vague language of the Principles regarding engagement of public
security and varied support from home country governments.

Back to the top T

Methodology

The Information Working Group of the Voluntary Principles (IWG)
collected information on the experiences and learnings associated with
company efforts to implement the Voluntary Principles over the last five
years. Companies were offered a variety of options for sharing
information ‘with the WG, including:

Completing one of two written surveys (one longer and more detailed
than the other),

= 821 7



Participating in a telephone interview conducted by Business for Social

Responsibility personnel, or

Proposing an information sharing mechanism of the company's own
design.

These data collection tactics resulted in participation by all 16 company
members of the Voluntary Principles; however, the multiple tactics also
resulted in varying depth and breadth in the information captured, which
is reflected in the structure of this report. Trends and themes have
been identified where possible, primarily in the sections on company
perceptions and general implementation, whereas the section on
component-specific implementation provides a more detailed look at a
select few companies' systems and processes, since fewer companies
responded to these more detailed questions. It should be noted that
companies are at varying stages of implementation—with  some
companies only very recently joining the membership—and that
companies have varying levels of exposure to, for example,
arrangements with public security. As a result, not all companies were
able to respond to the component-specific questions.
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