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Preface

Since the Sub-Commission discussed the first progress report (E/CN.4/Sub.2/2001/31)
appalling events, such as the disastrous 11 September 2001 terrorist attacks in the United States
of America, stunned and shocked the world. While, intellectually, one might foresee
catastrophic events of this magnitude, no one was, in fact, able to predict the enormous
emotional, psychological and other effects they would have, and still continue to have, on the
global community and on international law.

Terrorism has always been a fact of life and yet, admittedly, thé unconscionable suicide
attacks of 11 September 2001, which are unprecedented in the annals of terrorism, have crossed
a threshold and triggered changes that are already shaping the early twenty-first century. While
the Special Rapporteur, in a rather prescient way, had cautioned in her first progress report about
the direct and indirect impact that acts of terrorism - whether committed by States or non-State
actors - have on human rights, she also was unprepared for the impact that the tragic events of
11 September 2001, as well as their sequel, would have on all areas of terrorism and human
rights under consideration in her study. Indeed, she believes that there is no aspect of her work
untouched by the initial tragedy and then the year’s progression of horrific events in so many
parts of the world.

This progress report is submitted to the Sub-Commission at a time when there is
everywhere a heated debate and a feeling of increasing urgency with regard to most of the issues
concerning terrorism and human rights. Various efforts are under way at the United Nations and
in other intergovernmental organizations, as well as among non-governmental organizations, to
find the adequate or appropriate responses to terrorism and evaluate the conformity of
anti-terrorism legislation or acts at the national, regional or international levels with international
human rights and humanitarian law norms. The effort undertaken by the Sub-Commission in
this area is only one of them.

In the opinion of the Special Rapporteur, the recognition and realization of what was
really new not only on 11 September, but also in the immediate aftermath of the attacks, should
become an integral component of every endeavour which seeks to serve the cause of justice and
the rule of law. Without this recognition and realization, it will not be possible to contribute
usefully to the ongoing debate and concerns over the much-sought-after balance between the
often conflicting imperatives of securing and defending democratic society, and of safeguarding
civil liberties and human rights.

In this regard, it may be meaningful and illustrative to review the wide range of activities
and initiatives undertaken within the framework of the United Nations, some regional
intergovernmental organizations, international treaty bodies and other human rights bodies and
mechanisms. An exhaustive account of all the relevant activities and initiatives at the global,
regional and national levels is, of course, neither possible nor necessarily desirable. A host of
turning-point initiatives or far-reaching undertakings, such as the building of an international
coalition against terror and waging a war against terror or terrorism, have received extensive
coverage elsewhere, and this has generally been in fields other than human rights. Therefore, a
selective human rights specific approach will be applied in this review of activities and
initiatives, with a view also to facilitating the Sub-Commission’s deliberation and comments on
them.
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Introduction
|- In its resolution 1996/20 of 29 August 1996, adopted without a vote, the

Sub-Commission on Prevention of Discrimination and Protection of Mir}ori‘ties deci_ded to
entrust Ms. Kalliopi K. Koufa with the task of preparing, without ﬂnan(:l_al tmpllcgtmns, a
working paper on the question of terrorism and human rights, to be considered at its
forty-ninth session.

2 In its resolution 1997/42 of 11 April 1997, entitled “Human right_s and terrorism”, 1t(hf:
Commission on Human Rights, noting the decision of the _Sub-Cpmmlsm.on to have a wlor ing
paper prepared on the question of human rights and terrorism, reiterated its unequivocal
condemnation of all acts, methods and practices of terrorism, regarc_iless of their motivation, in
all its forms and manifestations, wherever and by whomever committed, as acts of aggres_smnh
aimed at the destruction of human rights, fundan}efn_tal frec‘dpms and demf)cracy, threatenmtg the
territorial integrity and security of States, des_tab1hzmg legitimately constltul:ed Goverr}m;r:ds,
undermining pluralistic civil society and having aflverse consequences for the ec'onorrtu’ct:

social development of States, and decided to continue consideration of the question at 1ts

fifty-fourth session as a matter of priority.

e A working paper on the question of terro_rism anq human rights was submitted tl)y -
Ms. Koufa to the Sub-Commission at its forty-ninth session (EICNA!‘Sub._Zf 199’??28). r:j tha
working paper, she identified the many diverse, con_-Lplex and contentious issues involve lm me
discussion of the problem of terrorism and human rights, and set outa gumber of pro;;os'fl s fora
study on this topic. After examining the working paper and F:ndorsmg in general the ?31;?
approach contained in it, the Sub-Commission, in 1ts resolu_tlon 1997/39 of 28 Au’gust : )
expressed its deep appreciation to Ms. Koufa for her analytical, very c-:;mprehenswe e;r{t_ .
well-documented working paper, and recommended that the Commission on Human Rights
approve her appointment as Special Rapporteur to conduct a comprehensive study on terrorism
and human rights on the basis of her working paper.

4. The Commission on Human Rights, in its decision 1998/107 of 17 April 1998, approved
the appointment of Ms. Koufa as Special Rappprteur and requested the Secretary-General Lo
provide the Special Rapporteur with all the assistance necessary to enable her to carry gu er
study. The Economic and Social Council, in its deqlslon 1998/278 of 30 July, endorse

decision 1998/107 of the Commission on Human Rights.

5. There was insufficient time between the approval of h_er .appointment by.the Commission
and the deadline for submitting documents to the Sub-Commission for .tl'le_' Special Rapporteur to1
complete a preliminary report for the fiftieth session of the Sut?-Co_mmlssmn. E.ver{ so,lm an ({)ra
presentation to the Sub-Commission, the Special Rapporteur highlighted the essential elements
of her study, including a comprehensive discussion of the purpose, scope, sources and str;gture
of a preliminary report. The Sub-Commission, in its-resoluhon !998!29 of _26 August 19 -
noting both her working paper and the oral presentation concernin g_the basis and the m.'lcntatlon
of her study, requested the Special Rapporteur to submit her preliminary report to it at its
fifty-first session.
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6. The Special Rapporteur submitted the preliminary report (E/GN«4£Sub:2/4999/27) to the
Sub-Commission at its fifty-first session. In that preliminary report she presented an historical
overview of the development of the question of terrorism within the United Nations system and
analysed the major areas in which terrorism affects, directly or indirectly, the full enjoyment of
human rights. The Special Rapporteur also identified and further discussed other basic priority
areas and questions most deserving of examination in the next phases of her study, such as the
question of defining terrorism, the interrelated questions of the scope of application of
international human rights law and of the accountability of the non-State actor, as well as some
recent trends in contemporary international terrorism.

7. In its resolution 1999/26 of 26 August 1999, the Sub-Commission expressed its deep
appreciation and thanks to the Special Rapporteur for her excellent and comprehensive
preliminary report and requested the Secretary-General to transmit it to?Governments,
specialized agencies and concerned intergovernmental and non-governmental organizations with
the request that they submit to the Special Rapporteur comments, information and other data
relating to the study. The Sub-Commission also requested the Secretary-General to give the
Special Rapporteur all the assistance necessary for the preparation of her progress report, in
particular by providing for visits of the Special Rapporteur to Geneva, New York and the
United Nations Centre for International Crime Prevention of the United Nations Office for Drug
Control and Crime Prevention in Vienna, in order to hold consultations with the competent
services and bodies of the United Nations, to complement her essential research and collect all
the needed and up-to-date information and material. The Sub-Commission recommended that
the Commission on Human Rights approve that request to the Secretary-General.

8. At its fifty-fourth session, the Commission on Human Rights, in its resolution 2000/30
of 20 April 2000, taking note of Sub-Commission resolution 1999/26, requested the
Secretary-General to continue to collect information, including a compilation of studies and
publications, on the implications of terrorism, as well as the effects of the fight against terrorism,
on the full enjoyment of human rights and to make it available to all concerned special
rapporteurs, including this Special Rapporteur. The Commission also endorsed the
Sub-Commission’s request to the Secretary-General to give the Special Rapporteur all the
assistance necessary, in order to hold consultations with the competent services and bodies of the
United Nations system to complement her essential research and to collect all the needed and
up-to-date information and material for the preparation of her progress report. The Economic

and Social Council, in its decision 2000/260 of 28 July 2000, approved that request to the
Secretary-General.

9. In a note to the Sub-Commission at its fifty-second session (E/CN.4/Sub.2/2000/31), the
Secretary-General set out the technical reasons that had made it impossible for the Special
Rapporteur to finalize her progress report within the time available for the preparation of
documents for that session. In her oral statement to the Sub-Commission, the Special
Rapporteur spelled out the substantive and procedural difficulties and delays that had resulted in
the inability to finalize the progress report, and requested that she should be allowed to submit it
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to the Sub-Commission at its fifty-third session. In its decision 2000/115 of 18 August 2000, the
Sub-Commission requested the Special Rapporteur to submit her progress report at its
fifty-third session.

10.  The Special Rapporteur submitted her progress report (B/CN4/Sub.2/2001/31) to the
Sub-Commission at its fifty-third session. In that progress report, she provided updated  3fz¢ %ﬂf m
additional information on the development of recent international anti-terrorist action and 3.« 3
addressed as many issues as possible, within the constraints for Teports imposed on special 1)11';‘1 e
rapporteurs. In particular, she addressed the definitional issue and the concept of terrorism by

reference to the potential actors involved in it, and proceeded by examining the basic distinction %
that is generally made between State and sub-State (or individual and non-State) terrorism. With {24
a view to lessening the definitional controversy and removing some of the current armed A .44
conflicts from the terrorism debate, the Special Rapporteur also explored the need to separate

war from terrorism, attention being given to the issue of self-determination and terrorism in HYZ &Y

armed conflict. %q

11.  Moreover, the requests of the Commission to the Special Rapporteur to address as well,
among other issues, the issue of new forms of terrorism and of the potential use of weapons of ﬂefl?’lal
mass destruction by terrorist groups, were also given due attention in that progress report. On
her visits to New York and Vienna in order to hold consultations with the competent

United Nations organs and bodies and complement her essential research, the Special Rapporteur
was, for all practical purposes, inundated with materials relevant to her study, but from widely
divergent perspectives - such as human rights, humanitarian and criminal law, political science,
sociology, anthropology and related fields. In addition, recognition by the Special Rapporteur of
the importance of the ongoing debate among academics and policy makers over the possible
exploitation of new technologies by terrorist groups also led her to give much attention during
her research to scientific material which is outside her usual field of academic attention and
regarding which there is much controversy, if not intransigent disagreement.

12.  As a consequence, in that progress report, the Special Rapporteur did not shy away from

the discussion of contemporary forms of terrorism, to which she devoted a whole chapter. In

that chapter, she examined the plausibility of the threat of terrorist use of weapons of mass

destruction and considered the potentially grave implications that both the terrorist use of

weapons of mass destruction (i.e., chemical, biological and nuclear weapons) or of some forms

of new information technologies (i.e., “cyber-terrorism”), as well as States’ counter-terrorism

policies, hold for the enjoyment of human rights. She then argued that a lot of what was being &3
described as terrorism could in fact also be categorized as non-terrorist criminal activity. and %
warned against the danger of Talling prey to those alarmist analyses of contemporary terrorism “i
which are complacent towards a counter-terrorist machinery easily associated with potential 5=

infrineement upon civil liberties and human rights.
nbsigement upon BVl UoccSanE N ITE T o yy 4%

13.  Other questions raised by the Commission on Human Rights, in its

resolutions 1999/27, 2000/30 and 2001/37, for the attention of the Special Rapporteur were

also considered in the report, in an extensive chapter dealing with the impact of terrorism on
human rights. Finally, given the scale, scope and complexity of the topic, the Special Rapporteur
included among her concluding observations a recommendation to the effect that she be allowed

to prepare a second progress report.
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14. .Having examined this analytical progress report, the Sub-Commission, by its

resolution 2001/18 adopted unanimously on 16 August 2001, expressed its dec::p appreciation and
thank's to the Special Rapporteur for her excellent progress report and requested her to continue
her dn"ect contacts with the competent services and bodies of the United Nations, in particular
those in Nf:w York and Vienna, in order to expand her research, update informat%on for the stud
and expedite her work. In the same resolution, the Sub-Commission requested the ’
Sccrf:talry-General to transmit the progress report of the Special Rapporteur to Governments
specialized agencies and concerned intergovernmental and non-governmental organizations ’with
Fhe request that they submit to the Special Rapporteur, as soon as possible, comments and '
information relating to the study. Finally, the Sub-Commission requested the Special Rapporteur
to prepare a second progress report. 3

15. At_ its fifty-eighth session, the Commission on Human Rights, i1 its resolution 2002/35
of 22 April 2002, endorsed the decision of the Sub-Commission requesting the
Secretaryt-General to give the Special Rapporteur all the necessary assistance in order to hold
consultations with the competent services and bodies of the United Nations system to
complement her essential research and to collect all needed and up-to-date information and data
fc.)r the pre?amtion of her second progress report. It also requested the Special Rapporteur to
give attention in her next report to the questions raised in that resolution.

16.  The events of 11 September 2001, shortly after the submission by the Special Rapporteur
of her ﬁrst progress report (E/CN.4/Sub.2/2001/31) to the Sub-Commission at its

fifty-third session, were a terrible shock to people around the world and, like the rest of the
world, the Special Rapporteur was completely shaken by the catastrophe. While convinced that
the phen_omenon of terrorism is (and will continue to be) a part of life, the dramatic and
devag.tatmg terror acts of 11 September 2001, and their enormous consequences, have caused the
Specu_xl Rapporteur to rethink and re-evaluate the future course of her work on tiw topic of
terrorism and human rights. She considers, in particular, that it would be detrimental to the stud
to continue working on it as if 11 September has not happened. In this context, the Special d

Rapporteu_r thinks that it is crucial for the purposes of the study to draw attention at this stage to
the following new trends and developments.

L7, _(a) Since 11 September 2001 the fight against terrorism has become one of the priorities
for all intergovernmental systems, both at the international and regional levels, as well as for a
number c_>f countries. In fact, the fight against terrorism has turned into a maj o,r subject of
debate - if not the most prominent one - in the various intergovernmental forums. Moreover, in
the aﬂerrpath of 11 September 2001, this fight against terrorism has experienced'a staggerin ;
gccelerqtlon. Significant legislative and other measures and decisions have been taken at thf:g
intematlonal and national levels. A great many other like initiatives are also under way, at both
the intergovernmental and the national levels, in particular with regard to the definition :)f' the

;8. . (b) A numbe}' of these initiatives and measures have already been the subject of concern
or_umversa_ll and chional human rights bodies and mechanisms.' It is in this context that the
United Nations High Commissioner for Human Rights, in her report entitled “Human rights: a
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uniting framework”, submitted to the Commission on Human R_ights at its fifty-eighth session,
reminded the members of the Commission that: “An effective mtematlona'l strategy to counter
terrorism should use human rights as its unifying framework. The suggestion that human nghts
violations are permissible in certain circumstances is wrong. Tl}e essence of human rights is that
human life and dignity must not be compromised and that certain acts, whethe_r carried out b‘y
State or non-State actors, are never justified no matter what the ends. lnteijn.atlonal human rights
and humanitarian law define the boundaries of permissiblfa political and mlh_tary conduct. ’fz\
reckless approach towards human life and liberty undermines counter-terrorism measures.

19.  Hence, in the aftermath of 11 September 2001, it is necessary tq take ir{to account these
new developments. Additional measures and other action taken at the 1r}temat1f)nal leyel to fight
terrorism should be examined, and additional national measures and anti-terrorism leg1§1 ation
need to be reviewed also for their conformity to international law, particularly, mtemahoqal
human rights law, international humanitarian law and intemationz_il rf:ﬁ1gee law. An ongoing
Sub-Commission study on terrorism and human rights cannot be indifferent to these current

trends and developments.

20. In view of the above, it will be valuable at this time to seize the opport_lmit}./ given to the
Special Rapporteur for the submission of a second progress report, to present in this report a
review of not only the main international anti-terrorist activities and initiatives undcx:taken
since 11 September 2001 which are relevant to this study, but also tllle relevant reactions by
various international human rights bodies and mechanisms. Acs:ordmgly, the present progress
report comprises the following five sections: a preface, c:‘ontammg some of the ideas that are
guiding the Special Rapporteur in her work; an introduct}on, concerning l:ler mar?date gnfi hf:r
approach; chapter one, pertaining to the development of international anti-terrorist activity in the
framework of the United Nations system and other intergovernmental organizations after the
terrorist attacks in the United States of America; chapter two, containing a review of relevant
comments, observations and decisions of human rights bodies and rpechamsms, both_ at the
universal and at the regional levels; and, finally, chapter three, consisting of concluding

observations.
observations.

L. A REVIEW OF RECENT INTERNATIONAL ANTI-TERRORIST
ACTIVITY RELEVANT TO THE STUDY

A. Update on the main activities and initiatives undertaken
at the global level

21. In the wake of the emotional and political fallout of the 11 September 2001 attacks,
significant anti-terrorist action has been taken within the United Nations. The Gencrg.l Assembly
addressed the issue of the tragic events the day after the onslaught and adopted unani rr}ously a
resolution in which it urgently called for international cooperation to prevent and eradicate z;cts
of terrorism and to bring to justice the perpetrators, organizers and sponsors of the outrages.

The very same day, the Security Council, in its unanimous r_esolution_ 1368 (2001),
unequivocally condemned in the strongest terms the horrifying terrorist attacks and regardeq
such acts, like any act of international terrorism, as a threat to international peace and security,
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and called on the international community to redouble its efforts to prevent and suppress terrorist
acts, including by increased cooperation and full implementation of the relevant international
anti-terrorist conventions and Security Council resolutions, in particular its

resolution 1269 (1999).*

22.  Further, the reactivation of the work of the Ad Hoc Committee established pursuant to
General Assembly resolution 51/210 of 17 December 1996 to elaborate inter alia a
comprehensive convention on international terrorism and, especially, the adoption by the
Security Council of its.resolution-1373 (2001) on 28 September 2001, constitute the major
developments within the United Nations system. In particular, Security Council

resolution 1373 (2001) marks a milestone on the road to combating international terrorism and
will surely leave its imprint on the years to come. It poses challenges, and will probably have a
significant effect with respect to human rights, for in the words of the United Nations

High Commissioner for Human Rights “serious human rights concerns ... could arise from the

misapplication of resolution 1373 (2001)”.°

23.  More specifically, at its fifty-fifth session, the General Assembly, in resolution 55/158
of 17 December 2000, decided that the work on drafting a comprehensive convention on
international terrorism by the Ad Hoc Committee established by its resolution 51/210

of 17 December 1996, should continue during the fifty-sixth session of the General Assembly
within the framework of a working group of the Sixth Committee.® The Sixth Committee
working group met from 15 to 26 October 2001. Although it came close to reaching agreement
on the draft comprehensive convention, it could not finalize the few remaining articles involving
politically sensitive matters. As a consequence, the Ad Hoc Committee established by

General Assembly resolution 51/210 continued work on the drafting of the comprehensive
convention from 28 January to 1 February 2002 but, despite some signs of further progress, the
outstanding divergent views of delegations could not be finally reconciled. Both the report of
the Sixth Committee working group,’ and the report of the Ad Hoc Committee® evidence once
again how difficult it is, politically, ideologically and legally, to define the crime of international
terrorism and approach the issue of how to address the armed conflict governed by humanitarian
law (articles 2 and 18 of the draft).

24, In this context, the Special Rapporteur notes that human rights analysis has been largely
absent from the discussions on the controversial articles. In her view, including the human rights
dimension more in the discussion could assist in resolving some of the differences. In any case,
the Convention ultimately must conform to human rights and humanitarian law standards, which
should be mentioned in the preambular paragraphs in addition to being included rather obliquely,
in the Special Rapporteur’s view, in various proposals for article 18 of the draft. As a matter of
fact, the draft comprehensive convention on international terrorism, at the current state of
deliberations, is a source of concern from several points of view, notably, the definition of the
crime of international terrorism, the scope of application of the convention and international
humanitarian law, the principle of non refoulement and the safeguards against impunity.
Amnesty International,” Human Rights Watch,'® and the International Commission of

Jurists'" are among the non-governmental organizations that have already raised questions on
these issues.
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25.  On 28 September 2001, the Security Council, acting under Chapter VII of the Charter of
the United Nations, adopted resolution 1373.(2001). In this resolution, which is binding on all
Member States, the Security Council, reaffirming that any act of international terrorism
constitutes a threat to international peace and security, reaffirming also the need to combat by all
means, in accordance with the Charter of the United Nations, threats to international peace and
security caused by terrorist acts and reaffirming, further, the inherent right of individual or
collective self-defence as recognized by the Charter of the United Nations, as well as the
principle that every State has the duty to refrain from organizing, instigating, assisting or
participating in terrorist acts in another State or acquiescing in organized activities within its
R Yot territory directed towards the commission of such acts, and calling on States to improve
international cooperation to prevent and suppress the financing and preparation of any acts of

34| ot 3 terrorism, decided that all States should: prevent and suppress the financing of terrorist acts;
)ﬁ" "jﬂ( 7 mc[iminalize the wilful provision or collection of funds for such acts; freeze without delay funds

J %ﬁ and other financial assets.or.economic resources of persons who.commit, or attempt to commit,
FaNR OB 9_’d terrorist acts or.participate in or facilitate-the commission of terrorist acts, and of persons and
= W WY entities acting on behalf of terrorists; and prohibit theilr nationals or any persons and entities
L within their territories from making any funds, financial assets or economic resources or
A4 % 23 %44 financial or other related services available, directly or indirectly, for the benefit of persons who
qaufy A5 57 commit, attempt to commit, facilitate or participate n the commission of terrorist acts.
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the necessary steps to prevent the commission of terrorist acts; deny safe haven to those who % o M
finance, plan, support or commit terrorist acts, or provide safe havens, and prevent them from ni' 1 ¥

using their respective territories for those purposes against other States or their citizens; ensure L
that any person who participates in the financing, planning, preparation or perpetration of ’ ﬁl—xﬂ. s
terrorist acts or in supporting terrorist acts is brought to justice and ensure that such terrorist acts
are established as serious criminal offences in domestic laws and regulations and that the ° ESRAHH
punishment duly reflects the seriousness of such acts; afford one another the greatest measure of nge3
assistance in connection with criminal investigations or criminal proceedings relating to the e
financing or support of terrorist acts, including assistance in obtaining evidence in their Fuig4
possession necessary for the proceedings; and prevent the movement of terrorists or terrorist 441243 1
groups by effective border and other controls. <Y - oMW A, 43 M52
e A ok A2 A
g 22k 27.  The Security Council also called upon all States: to find ways of intensifying and 22 %45
o3 84 712, accelgratmg the exchange of operational mf_‘onnatlon regarding terrorist agtlons or moven.lents of Eept
terrorist persons or networks, forged or falsified travel documents, traffic in arms, explosives or

sensitive materials, use of communications technologies by terrorist groups and
by the possession of weapons of mass destruction by terrorist groups; to exchange information
and cooperate to prevent the commission of terrorist acts; to become parties as soon as possible
10}"1% 3 434 o the relevant international conventions and protocols relating to terrorism. It also called upon
States to take appropriate measures in conformity with national and international law, including
oy # ?ﬁ ﬂ:tzq— international human rights standards, before granting refugee status, for the purpose of ensuring
519%*’-\ D-H'ﬁ 344 that the asylum-seeker had not planned, facilitated or participated in the commission of terrorist
- acts; and to ensure that refugee status was not abused by the perpetrators, organizers or
-wﬁ%ﬂ/ Ya| facilitators of terrorist acts and that claims of political motivation were not recognized as
grounds for refusing requests for extradition of alleged terrorists.
¢y |
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] Furthermore, in the same resolution the Security Council, decided that all States should B4 B
refrain from providing any form of support to entities or persons involved in terrorist acts; take %3y

the threat posed ) _
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W% ‘ 2‘8. Last but not least, the Security Council decided to establish a Committee of the Security
CQURCJI, consisting of all its members, to monitor implementation of resolution 1373 (2001)
4% 5_15‘7'.5% a_wnh thf: assistance of appropriate expertise, and called upon all States to report to the 1
o‘%ﬁ ?]?H HI#E%(%ommlttee, within 90 days, on the steps they had taken to implement that resolution.
29. The Counter-Terrorism Committee of the Security Council was established in
Octol?er'ZOOl. In that same month, it produced its work programme, as well as guidance for the
submission of reports pursuant to paragraph 6 of Security Council resolution 1373 (2001)." By
the end of May 2002, 160 States had submitted their reports to the Counter-Terrorism -
Cpmmjtgge_," including the European Union."* Within the framework of Security Council
resolution 1373 (2001), 2. number.of States have adopted new criminal legislation to.fight
terrorism.- Other States have presented draft legislation in the same regard. ’

o 3 B
(2°]) EAdH2

:’50. On 12 November 2001, at the end of a ministerial-level meeting to discuss threats to
mtema_nonal peace and security caused by international terrorism, the Security Council, in its
resolut_lon 1377 (2001), adopted unanimously the Declaration-on the-Global Effortto ‘G’ombat
Terrorism.annexed to-that resolution. The Declaration calls on States to take urgent steps to
unplerr_lent fully Security Council resolution 1373 (2001) and invites the Counter-Terrorism
Qommtttee to explore ways in which States can be assisted in doing so. The Declaration also
smglels out attention to the issues of terrorist financing and provision of a safe haven to
terrorist groups, from the other steps that States must undertake to implement fully

resolution 1373 (2001).

3 1 ' For the rest, the General Assembly addressed, as usual, the item entitled “Measures to
eliminate international terrorism”. Because of the tragic events of 11 September 2001, it
proce;eded with the initial debate on the item in the plenary, on the understanding that ;he
conmdt":ration of the technical aspects of the item would take place as usual in the Sixth
Cormpﬁtee. General Assembly resolution 56/88 on measures to eliminate international
terrpnsm, adopted without a vote on 12 December 2001 and, therefore, considered a great
achievement, differs little in essence from the previous year’s resolution on the same item, apart
from tf?e necessary updates and reference to Security Council resolution 1373 (2001). In ,
resoluuqn 56/88, the General Assembly welcomed the important progress attained in-the
elaboration of the draft comprehensive convention on international terrorism and decided that the
Ad Hoc Committee established by General Assembly resolution 210 of 17 December 1996
should continue to elaborate that draft convention as a matter of urgency, should continue its
efforts to resolve the outstanding issues relating to the elaboration of a draft international
convention for the suppression of acts of nuclear terrorism and should keep on its agenda the
question of convening a high-level conference under the auspices of the United Nations to

formulatfa a Joi_nt organized response of the international community to terrorism in all its forms
and manifestations.

3_2. On 19 December 2001, the General Assembly, in its resolution 56/160 entitled “Human
rlgh_ts and terrorism”, adopted by a recorded vote, bearing in mind that terrorism creates an
environment that destroys the right of people to live in freedom from fear, reiterated its
unequivocal condemnation of the acts, methods and practices of terrorism in all its forms and
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manifestations as activities aimed at the destruction of human rights, fundamental freedoms and
democracy, threatening the territorial integrity and security of States, destabilizing legitimately
constituted Governments, undermining pluralistic civil society and having adverse consequences
for the economic and social development of States. The General Assembly also urged the
international community to enhance cooperation at the regional and international levels in the
fight against terrorism, in accordance with relevant international instruments, including those

relating to human rights.

33 On 20 October 2001, the General Conference of UNESCO, convened in Paris for its
thirty-first session, adopted a resolution in which it rejected the association of terrorism with any
particular religion, religious belief or nationality and considered that the present challenges
require a coherent and coordinated response by the organizations of the United Nations system
as a whole. Moreover, noting that intolerance, discrimination, inequality, ignorance, poverty and
exclusion, among others, provided fertile ground for terrorism, the General Conference affirmed
that while acts of terrorism could never be justified whatever the motives, the world community
required a global and inclusive vision of development based on the observance of human rights
to meet the needs of the most vulnerable populations and segments of society. Finally, it
expressed its firm conviction that based upon its mandate and within its areas of competence -
education, science, culture and communication - UNESCO had a duty to contribute to the
eradication of terrorism, drawing on its character as an intellectual and ethical organization."

34.  On 23 May 2001, the International Convention for the Suppression of Terrorist
Bombings, adopted by the General Assembly on 15 December 1997, entered into force.
Already 63 States are parties to the Convention, while 58 have signed it. On 10 April 2002, the
International Convention for the Suppression of the Financing of Terrorism, adopted by the
General Assembly on 9 December 1999, entered into force. Until now, 36 States have become
parties to this Convention and 132 States have signed it.

B. Update on the main activities and initiatives undertaken
by regional and other intergovernmental organizations

1. European Union

35.  On 19 September 2001, the Commission of the European Communities adopted two
proposals for framework decisions of the Council of the European Union: one on the
approximation of member States’ criminal laws with a view to establishing a common definition
of a terrorist act and laying down common criminal sanctions, the other on the creation of a
European arrest warrant. The document issued on the first proposal, under the title “Proposal for
a Council framework decision on combating terrorism”,'® contains an explanatory memorandum
as well as the text of the framework decision and seeks to address what are viewed by the
Commission as legal loopholes in existing measures undertaken by the United Nations and the
European Convention on the Suppression of Terrorism (197 7) under the mandate of the Council
of Europe by inter alia establishing “‘minimum rules relating to the constituent elements and
penalties in the field of terrorism™.!” The other proposal, entitled “Proposal for a Council
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framework decision on the European arrest warrant and the surrender procedures between the
rnf_tmber States”,'® proceeds from the Tampere European Council meeting (1999), which set the
objective of replacing extradition with a procedure for handing over perpetrators ;)f terrorist
attacks on the basis of a European arrest warrant.

36. On 6 December 2001, the Council of the European Union reached provisional
agreement on the proposal for a Council framework decision on combating terrorism, and

on ﬁf’ ? December 2001, 14 of the European Union members agreed on the draft fram;work
decision on the European arrest warrant. On 8 January 2002, the European Parliament, on
re(:(.)n‘sulta]tsi.on by the Council, approved by legislative resolutions both draft ﬁ'amewori(
decisions.”” On 27 December 2001, the Council of the European Union adopted four important
Acts: ‘two Common Positions, one on combating terrorism, based largely on United Nations
Security Council resolution 1373 (2001), the other on the application of specific measures to
combat ter.rorism, based largely on the proposed European Union Council framework decision
on F?mbatlng terrorism; a Regulation on specific restrictive measures against certain persons and
entmgs, which set out the details of the freezing of funds and the ban on the issue of resources to
terrorist persons, groups or entities; and an implementing Decision establishing the list of
persons, groups or entities covered by the freezing of funds and the ban on the supply of
resources.”’

37.  On 6 February 2002, the European Parliament voted by an overwhelming majority to
support the two proposed framework decisions on combating terrorism and on creating a
Europgan arrest warrant which, in the meantime, had been substantially amended by the
Council of the European Union and, therefore, re-submitted to the European Parliament. These
two proposed framework decisions constitute the legislative basis of the European Unio;l’s
response to terrorism and a step towards the creation of a European judicial space. The
pro_posed framework decision on combating terrorism, which contains a common definition of
various types of terrorist offences and severe criminal sanctions, is due to come into effect

in January 2003, whereas the European arrest warrant is expected to attain legal force in
January 2004.!

2. Council of Europe

38. : Immediately after the terrorist attacks of 11 September 2001 in the United States of
America, the Council of Europe started a process of review of existing legal instruments
rega'rding the fight against terrorism. Thus, on 12 September 2001, the Committee of
Ministers of the Council of Europe, at the 763rd meeting of the Ministers’ Deputies

adople_d the “Declaration on the fight against international terrorism” and decided tc; hold

a special meeting in order to examine, among other things, the scope for updating the

European Convention on the Suppression of Terrorism.** The Committee of Ministers, at its
one hundred and ninth session, on 8 November 2001, agreed to take steps rapidly in or(,ier to give
mcreasec! effectiveness to the existing international instruments of the Council of Europe on the
fight against terrorism, by, among other things, setting up a Multidisciplinary Group on
lntemat;onal Action against Terrorism. Accordingly, the Multidisciplinary Group on
International Action against Terrorism was instructed to examine the existing international



E/CN.4/Sub.2/2002/35
page 14

instruments of the Council of Europe in the area of fighting terrorism, in particular the

European Convention on the Suppression of Terrorism, and report to the Committee of Ministers
of the Council of Europe on additional action which the Council of Europe could usefully carry
out in the field of the fight against terrorism.

39.  The Council of Europe adopted the European Convention on Cyber-Crime in
November 2001. This Convention is the result of four years of work by experts from not only
the member States of the Council of Europe but also the United States, Canada, Japan and other
States that are not members of the Council of Europe. The Convention on Cyber-Crime was
signed by 30 States at the opening ceremony of the International Conference on Cyber-Crime in
Budapest, on 23 November 2001. The Convention is the first ever international treaty on
criminal offences committed via the Internet and other computer networks, and deals in
particular with infringements of copyright, computer-related fraud, child pornography and
violations of network security. It also contains a series of powers and procedures, such as the
search of computer networks and interception. Its main objective, set out in the preamble, is to
pursue a common criminal policy aimed at the protection of society against cyber-crime,
especially by adopting appropriate legislation and fostering international cooperation.

40.  The Parliamentary Assembly of the Council of Europe adopted two important texts on
terrorism in September 2001. In its resolution 1258 (2001), the Parliamentary Assembly called
on the Council of Europe member States to review the scope of the existing national legal
provisions on the prevention and suppression of terrorism, and to give urgent consideration to
the possibility of amending and widening the Rome Statute to allow the remit of the
International Criminal Court to include acts relating to international terrorism. In its
Recommendation 1534 (2001), the Parliamentary Assembly urged the Committee of Ministers,
with regard to the European Convention on the Suppression of Terrorism, to remove as a matter
of urgency article 13, which grants contracting States the right to make reservations that can
defeat the purpose of the convention by enabling the States to refuse extradition for offences
otherwise extraditable. The Parliamentary Assembly also recommended that the Committee of
Ministers examine, in cooperation with the European Union bodies, the modalities for extending
the European Union arrest warrant to all Council of Europe member States, in the field of the

fight against terrorism.

41.  The above-mentioned “Declaration on the fight against international terrorism”, adopted
by the Committee of Ministers of the Council of Europe, provided, among other things, for the
instruction of the Steering Committee for Human Rights of the Council of Europe to draw up
guidelines, based on democratic principles, for dealing with movements threatening the
fundamental values and principles of the Council of Europe.23 To this end, the Steering
Committee for Human Rights set up a Group of Specialists on Human Rights and the Fight
against Terrorism, with the mandate to elaborate, by 30 June 2002, guidelines for the member
States, which would evince the principles based on the safeguarding of human rights that should
guide their actions in fighting terrorism, in a manner which respects democracy and the rule of
law. Accordingly, in February 2002, this group of specialists submitted provisional draft
guidelinesu relating to: the obligation of States to protect all persons from terrorism; the
prohibition of arbitrary measures in the fight against terrorism and the legality of
counter-terrorist measures; the absolute prohibition of torture; measures of preventive coercion;
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arrest and surveiilaqce; detention and the regular supervision of preventive detention; judicial
proced.ures; the punishment for terrorist activities; the right to seek asylum; extradition
expulsion and refoulement; and the freedoms of thought, expression, assembly and association

3. Organization for Security and Co-operation in Europe

42. In the aftermath of the terrorist attacks of 11 September 2001, significant initiatives
have also been taken in the framework of the Organization for Security and Co-operation in
Europe (OSCE). Thus, the Ministerial Council of the OSCE, at its ninth meeting, in Bucharest
on 3 and 4 December 2001, adopted “The Bucharest Plan of Action for’Combatir;g Terrorism” 25
In this Action Plan, the Ministerial Council, underlining that terrorism is a threat to intemationéll
peace anf:l security, in the OSCE area as elsewhere, affirmed that the aim of the Action Plan was
to establls_h a framework for comprehensive OSCE action to be taken by participating States and
Fhe Orgfinnzatlon as a whole to combat terrorism, fully respecting international law, including
international human rights law. The Bucharest Plan of Action is aimed at increasing interaction
between States, especially through the ratification of the United Nations conventions and
protocols relating to terrorism, and the strengthening of national anti-terrorist legislation. In
March 2002, the Forum for Security Co-operation (FSC) of the OSCE adopted a “Road Ma of
the FSC for the Implementation of the Bucharest Plan of Action for Combating Terrorism” 5’5
The Portuguese Presidency of the OSCE appointed, on 29 January 2002, the former Ministér

of D_efence of Denmark, Jan Troejborg, as the Personal Representative of the OSCE
Chairman-in-Office to coordinate the organization’s counter-terrorism initiatives.

43.‘ Frofn 13 to 14 December 2001, at the invitation of Kyrgyzstan, the OSCE and the
United I_\}atlons Office for Drug Control and Crime Prevention organized the Bishkek
International Conference on Enhancing Security and Stability in Central Asia: Strengthening
Comprehensive Efforts to Counter Terrorism. The Conference adopted a Declaration and

a Programme of Action. On 21 December 2001, the OSCE submitted a report to the
Counter-Terrorism Committee of the United Nations Security Council, setting out the Action
Plang and Declarations adopted by the above-mentioned meetings, as well as other information
required under Security Council resolution 1373 (2001).*

4. Organization of American States

44.  The events of 11 September 2001 brought about a renewal of interest in Inter-American
efforts to _confront terrorism. Thus, on 21 September 2001, during the twenty-third Meeting of
an§ultat|on of Ministers of Foreign Affairs of the Organization of American States (OAS), the
Ministers of Foreign Affairs, by their resolution entitled “Strengthening hemispheric coope;alion
to prevent, combat, and eliminate terrorism”, entrusted the Permanent Council with preparing a
firaﬁ Int'er—American Convention Against Terrorism, and urged the States to study the :
international legal repercussions of the conduct of government authorities who provide financial
support to, protect, or harbour terrorist individuals or groups.?®

45. In the light of this and subsequent resolutions of the organs of the Inter-American

system, the Inter-American Committee Against Terrorism (CICTE), held two special sessions
onl5 Oct_ober and 29 November 2001. Between these sessions, various subcommittees and ,
other bodies worked diligently to identify counter-terrorism actions for OAS member States to
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implement at the multilateral, regional, subregional and national levels, and to Qraﬁ an ambitious
concrete agenda for CICTE to pursue in 2002-2003. At the sepond regular session of CICTE,
held from 28 to 29 January 2001 in Washington, D.C., the various QAS delegations Fcported on
the action taken by their respective States to implement the rt_',solutilon of the QAS Ministers of
Foreign Affairs of 21 September 2001 on strengthening hemispheric cooperation to prevent,
combat and eliminate terrorism.

46. As already mentioned, under the terms of this res_olution', the Pemllanent Council was
entrusted with preparing a draft Inter-American convention against terrorism. As a consequence,
the Committee on Juridical and Political Affairs was tasked by the Pcrmanept Coux}cﬂ with
elaborating the draft and a working group was set up for tk‘lat. purpose. Prcvn_ously, in 1995, a
draft Inter-American convention for the prevent‘i)on and ellmlnatlon of terrorism .had been Firawn
up by the Inter-American J uridical Committee.” The working group chargf:d_ with preparing a
draft Inter-American convention against terrorism by the Commnﬁee onl unf11ca1 and Political
Affairs, took up again the work relating to the drzz}oﬂ Inter-American convention for the
prevention and elimination of terrorism of 1995.”" However, the draft convention drawn up by
the working group and adopted by the Committee on J u.ndlcal and Political Alffalrs was different
in many respects from the draft of 1995, particularly, with regard to the technique of .
incrimination.! On 3 June 2002, the General Assembly of the OAS adopted the Inter-American

c . - 32
Convention Against Terrorism.

47.  The Inter-American Convention Against Terrorism does not create a new {'1eﬁnitio_n of
the crime of terrorism and uses the technique of incrimination by refe@ to other mtemat_lonal
instruments. Thus, with regard to the definition of the crime of tcn'm:lsm, the Inter_—Am;:;*lcan
Convention refers to offences established in various relevant international conventions.

5. Other organizations

48.  On 11 September 2001, the League of Arab States issued the Cairo Communiqué
regarding the tragic terrorist attacks.

49, On 11 November 2001, on the margins of the fifty-sixth §ession (_)f the United Natior_ls
General Assembly, the Central Organ of the Organization of African Umty_ (OAU) M_echamsrn
for Conflict Prevention, Management and Resolution, held its 5th Extraordinary Scssmn‘ at
Ministerial Level, in New York. The session was convened at the request of tht? Repul:')hc of
Sudan, to deliberate on the problem of terrorism and consider ways through which Af_rlca
could further contribute to the efforts of the international community to combat terrorism after
the 11 September 2001 events. At the end of the delibera'ti(‘ms,_the Ceqtral Organ de_c1ded,
inter alia, to urge member States to sign and ratify the existing mtematlongl conventions and
protocols relating to terrorism, and to request member States to ensure their effective follow-up
and implementation of United Nations Security Council resolution 1373 (2(}0} ). Italso .
stressed the relevance of the OAU Convention on the Prevention z_md Combat!qg of.Terrorlsm,
as part of the efforts of the international community against terrorism. In adc}1t10n, l.t
welcomed the Declaration Against Terrorism, adopted by the Afpcan Sumn'm. held in Dakar
on 17 October 2001, including the garoposal concerning the drafting of an additional protocol to
the OAU Convention on terrorism. +
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50.  From 1 to 3 April 2002 the Organization of the Islamic Conference (OIC) held an
extraordinary session of the Islamic Conference of Foreign Ministers in Kuala Lumpur, which
resulted in the Kuala Lumpur Declaration on International Terrorism and Plan of Action.™
Under the Plan of Action, the OIC established a 13-member open-ended Ministerial-level

OIC Committee on International Terrorism, with a mandate to formulate recommendations on,
inter alia, ways of expediting the implementation of the OIC Code of Conduct and the
Convention on Combating International Terrorism.

II. A REVIEW OF RELEVANT COMMENTS, OBSERVATIONS AND
DECISIONS ADOPTED BY INTERNATIONAL HUMAN RIGHTS
BODIES AND MECHANISMS

51. It is most relevant to start this review by referring to the new geheral comment on
states of emergency (article 4 of the International Covenant on Civil and Political

Rights), adopted by the Human Rights Committee just a little time before the terrorist attacks
of 11 September 2001.% This general comment of the Human Rights Committee is of great
significance with regard to the limits imposed by international human rights law on States in
their fight against criminality and especially in the matter of counter-terrorism.

52.  Thus, in the opinion of the Human Rights Committee, States parties to the Covenant may
in no circumstances invoke article 4 of the Covenant as justification for acting in violation of
humanitarian law or peremptory norms of international law, for instance by taking hostages, by
imposing collective punishments, through arbitrary deprivations of liberty or by deviating from
fundamental principles that guarantee a fair trial, including the presumption of innocence.’” The
Human Rights Committee has also pointed out that only the courts of law may judge and convict
a person for a criminal offence.®® In this context, the Human Rights Committee has also
specified that safeguards related to derogation as provided for in article 4 of the Covenant are
based on the principles of legality and the rule of law, which are inherent to the Covenant as a
whole. Moreover, as certain elements of the right to a fair trial are explicitly guaranteed under
international humanitarian law during armed conflict, the Committee finds no justification for
derogation from these guarantees during other emergency situations. It also emphasized that the
presumption of innocence must be respected. In order to protect non-derogable rights, the right
to take proceedings before a court in order to enable the court to decide without delay on the
lawfulness of detention must not be diminished by the decision of a State party to derogate from
the Covenant.*’

53. In the aftermath of 11 September 2001, the Human Rights Committee has already had

_the opportunity to examine certain measures taken by States within the framework of

Security Council resolution 1373 (2001) and their compatibility with the International Covenant
on Civil and Political Rights. Thus, for instance, in one case, the Human Rights Committee
expressed concern that a State party to the Covenant, in seeking to give effect to its obligation to
combat terrorist activities pursuant to Security Council resolution 1373 (2001), was considering
inter alia the adoption of legislative measures which would have potentially far-reaching effects
on rights guaranteed in the Covenant, and which in that State party’s view might require
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derogations from these human rights obligations. According to the Human R?ghts Commi_ttee,
the State party should ensure that any measures undertaken in this regard are in full compliance

with the provisions of the Covenant, including, when applicable, the provisions on derogation
3 4 40
contained in article 4 of the Covenant.

54. In another case, the Human Rights Committee has expressed its concern regard_ing the
negative effects of measures taken after 11 September 2001, in particular in cases relating to
asylum-seekers, and recommended that the authorities of the State party concemed'should
guarantee observance of the principle of non refoulement in the asylum and expulsion
proceedings.“

55.  In yet another case, regarding the practice of judging ci\a"ilians in military courts, Fhe_
Human Rights Committee expressed its concern that military tribunals have broad jurisdiction
which is not confined to criminal cases involving members of the armed forces‘but covers also
civil and criminal cases, when in the opinion of the executive the exceptiopal circumstances of a
particular case do not allow the operation of the courts of general jurisdiction. The Human
Rights Committee recommended in this case that the_S_tate party concerned s_hould adopt
legislative measures to limit the jurisdictiozn of the military tribunals to the trial of members of
the military accused of military offences.

56. The Committee on the Elimination of Racial Discrimination, on 8 March 2002, issqed a
statement on terrorism, in which it emphasized that measures to combat tenoﬁ§m must l:?e_ in
accordance with the Charter of the United Nations and that they are to be conSIdereq legitimate if
they respect the fundamental principles and the univet:sally refzogmzed sta{lda.rds of international
law, in particular, international human rights law and mtcmapopal humamtanan law. In this
statement, the Committee on the Elimination of Racial Discrimination also recalled that the
prohibition of racial discrimination is a peremptory norm of international law of a nor}-derogable
nature. It, further, insisted that the principle of non-discrimination must be obserwl:d in all areas,
particularly in matters concerning liberty, security and dignity of tpe person, e.:quahty be_fore
tribunals and due process of law, as well as international cooperation in _]udlClB:1 and police
matters in these fields, and expressed its intention to monitor, in accordance wm_] the
International Convention on the Elimination of All Forms of Racial D?scﬁminatlon, the
potentially discriminatory effects of legislation and practices adopted in the framework of the
fight against terrorism.*

57.  On 10 December 2001, on the occasion of United Nations Human Rights

Day, 17 independent experts of the Commission on Human Righ’ts issued a joint statement

in which they reminded States of their obligations under international law to uphol‘d

human rights and fundamental freedoms in the context of the aftermath of the tragic events

of 11 September 2001. In their joint statement, the independent experts expr'cssgd deep concern
over the adoption or contemplation of anti-terrorist and national security legislation and other
measures that might infringe upon the enjoyment by all of human rights and fundamental
freedoms. They deplored human rights violations and measures that had particu larly _targeted
groups, such as human rights defenders, migrants, asylum-seekers_ and refugees, religious and
ethnic minorities, political activists and the media. They also reminded States that pnder
international human rights law certain rights cannot be derogated from under any circumstances,
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including in times of public emergency; and called upon them to take appropriate measures to
uphold respect for such fundamental rights as the right to liberty and security of person, the right
to be free from arbitrary arrest, the presumption of innocence, the right to a fair trial, the
freedoms of opinion, expression and assembly, and the right to seek asylum. Last but not least,
they called upon States to limit the measures taken to the extent strictly required by the
exigencies of the situation, as public policies must strike a fair balance between, on the one hand,
the enjoyment of human rights and freedoms by all and, on the other hand, legitimate concerns
over national and international security, and emphasized that the fight against terrorism must not
result in violations of human rights, as guaranteed under international law.* '
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Finally, special attention should be drawn to the thought-provoking report of the
United Nations High Commissioner for Human Rights, submitted, pursuant to General Assembly

resolution 48/141, to the Commission on Human Rights at its fifty-eighth session, under the title
“Human rights: a uniting framework”. In her report, the High Commissioner expresses her
particular preoccupation with the human insecurity prevailing worldwide in the aftermath of the
appalling terrorist acts of 11 September. She addresses the big issue of the balance between
human rights and security from a human rights perspective that places the law and respect for
human rights commitments at the centre of an overall effective strategy to counter terrorism,
while recognizing at the same time the legitimate concerns for national and international
security. Her characteristic human rights approach to terrorism and to the rising levels of global
anxiety following the events of 11 September 2001 is appropriately reflected in the following
passage from her final remarks: “Despite global uncertainty, it is essential for everybody to
uphold the universal human rights standards that were created collectively. Acts, methods and
practices of terrorism aim at the destruction of these standards. This is why it is essential that
all States implement the operational measures sought by the Security Council in
resolution 1373 (2001) in a manner consistent with human rights. At the same time, building a
durable global human rights culture, by asserting the value and worth of every human being, is
essential if terrorism is to be eliminated. In other words, the promotion and protection of human
rights should be at the centre of the strategy to counter terrorism.”

IIIl. CONCLUDING OBSERVATIONS

59. Since the beginning of her work, the Special Rapporteur has commented on the scale and
scope of the mandate mostly in terms of legal issues and analysis and world events that have
generated and continue to drive interest in this topic. The appalling events of 11 September 2001
have introduced new and unprecedented dimensions to the legal issues and analysis, also to
world events that feed interest in the topic more than ever before. In the aftermath of the
catastrophe, the scale and scope of the mandate have become almost unmanageable. In addition
to the events of 11 September 2001, acts of terrorism throughout the world have escalated,
especially related to a number of other crisis situations and “hot spots” throughout the world.
Responses to terrorism have themselves been dramatic, sometimes undertaken with a sense of
panic or emergency. In fact, there still exists a tone of “close-to-panic” reaction in much of the
political and legal activity relating to terrorism and, of course equally importantly, on the part of
many of the world’s people. And “close-to-panic” reactions may have serious implications for
international and human righlshTé\—yg_as well as humanitarian law. F—
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60.  There has been a plethora of proposals for national and international anti-terrorism
legislation and measures, some of which have been adopted or are in the process of being
adopted. It is far too premature to evaluate even those that have been adopted, as legal
challenges are in the works and no one knows what parts, if any, will survive judicial review.
There have been special procedures adopted in the United Nations, including but not limited to
the Security Council Counter-Terrorism Committee, which has not yet undertaken to include the
issue of human rights in its work in any major way. Regional intergovernmental organizations
and many States have either new or proposed special anti-terrorism procedures. As already
mentioned above, emergency sessions have been held in a number of areas, called by heads of
State and other State authorities or by international and regional leaders. In addition, special
sessions, conferences and colloquies have been convened at numerous universities around the
world, and by non-governmental organizations and “think tanks” as well. There has been so
much formal and informal material written that it is, for all practical purposes, impossible to
cover all that is now considered most important, much less to read it all. Because so much is
happening even as this is written, and with so many far-reaching implications, there has been too
little time to reflect on it, much less to try to assess it properly. The very fact that international
legal and political debate, on many issues under consideration by the Special Rapporteur, has
deteriorated dramatically, supplanting meaningful and peaceful dialogue, has added difficulty to
her already difficult task ahead.

61.  The legal issues and analysis of this mandate cover the full array of human rights and
humanitarian law in many areas, including the definition of terrorism itself, but also the
responses to terrorism or its root causes. Some of the issues of human rights and humanitarian

law related to the definition of terrorism had already been hi ghly contentious for some time.
Thus, in particular, the issue of armed conflict and the distinctions between, for example, civil
wars and terrorism or between the use of force in defence of the right to self-determination and
terrorism. On the other hand, a number of other issues, such as accountability for breaches of
humanitarian law, including both national and international actions, which have usually been
addressed in a more settled fashion, have now also become contentious. States and scholars, or
commentators, often seem to have abandoned certain long-held views in favour of different ones.
On some occasions, scholars who have taken one position appear to abandon it completely, and
then recant or recast it. There are new and dramatic conflicts of views in some of the core areas
of international law, difficult to sort out in the best of circumstances. What is clear though is that
some scholars are now defending positions that would have been considered unreasonable, even
by them, only a year ago - that is, positions strongly rejecting many of the basic principles of
international law, human rights law and humanitarian law under consideration by the Special

Rapporteur.

62.  The issue of sub-State terrorism has also disintegrated into heated debate, now in relation
also to the legal status of Al Qaeda members and its leadership. While they originally focused
on the differences between transnational criminal organizations and terrorist groups, there now
seems to be a growing apprehension among States Members of the United Nations concerning
the links and symbiotic relationships between such organizations and groups. Increased access
to technology, information and communication has benefited criminal enterprises and terrorist
groups such as Al Qaeda, and globalization has allowed them to network, exploit and transfer
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funds 1ra_nsnati0nal!y, to have access to weapons and military equipment and to maximize
synergetic connections with organized crime. Some of the actions and operations of these
terrorist organizations now raise novel questions and contention in international law.

6§. . Human rights and humanitarian law issues related to responses to terrorism were not
significantly contentious in international law prior to 11 September 2001. According to common
ar_ticle 3 of the Geneva Conventions and Additional Protocol II thereto, a State can be at war
with a revolutionary group or insurgents, regardless of the group’s legitimacy. The novel
questi_o»n (_:of whether a State can be at war with a terrorist group or a multinational criminal
organization was never raised prior to 11 September 2001. In the post-11 September 2001
?erlod, _thls novel question was raised, and is even contentious. Irrespective of the answer given
it remains clear that international humanitarian law refers to certain “protected targets”, such as ,
non-combatant civilians, prisoners of war, the sick, the wounded, and sb on, which ca.n;mt be
attacked under any circumstances. The only possible exonerating circumstance is a reasonable
fgctu;l mistake. However, no rule of military necessity exonerates those who commit such
VlOl&thI!S with criminal responsibility. Prior to 11 September 2001, the need to respect fully all
human rights norms in all responses to terrorism was also clear. In the post-11 September 2001
period, _there appears to be a waiver of this view, not a few States and scholars suggesting that
abrogation of human rights may be necessary to combat terrorism. In this context, many areas of
responses have become exceptionally contentious, with the result that every issue of response
generates heated debate.

64. _Addressing the root causes of terrorism has now also become a rather highly contentious
area, ?Vlth a number of States and scholars insisting that, as there is no justification whatever for
terrorism, there should be no effort made to try to understand its root causes. Instead, they argue
thferfc should be ever more militant action against terrorists and terrorist groups, with ;he goal of
wiping them .out. This position is met with dismay by the majority, who insist that it is foolhardy
to ignore review of root causes, which are, in some situations, directly or indirectly related to the
non-realization of human rights. The Special Rapporteur sides with those who support study of
roo_t causes in order to fashion more rationally means of eliminating terrorism. However, this
topic alone is too vast. ;

65. Some of the actions undertaken in the cause of the global war against terrorism have been
Fhe cause of consternation also for the highest officials in the United Nations system. For
instance, the United Nations Secretary-General has pleaded on a number of occasions for States
to uphold all human rights, stressing that greater respect for human rights, not their curtailment
ls’the best means of preventing terrorism. Addressing recently the Commission on Human ,
Rights he stated: “let us ensure that our security measures are firmly founded in law. In
defending the rule of law, we must ourselves be bound by law™.** He has also pointed out that
the Council and the Counter-Terrorism Committee “must ... be sensitive to human rights as the
pursue their work”.*” Attention has already been drawn to the concerns of the United Nations :
High Commissioner for Human Rights, also expressed in a number of statements and comments
thr_oughout the period. The United Nations High Commissioner for Refugees also has repeatedly
voiced his own consternation about some measures which even though adopted in good faith
have victimized people in need of international protection.“
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66.  All these developments occurred after the submission by the Special Rapporteur of her
first progress report to the Sub-Commission at its fifty-third session. Nonetheless, the Special
Rapporteur considers that the observations contained in her first progress report still continue to
be pertinent. In a rather prescient way, she had cautioned in that report against, for example, an
over-hasty definition of terrorism by the Sub-Commission. She had also cautioned against the
curtailment of protected procedural rights to presumption of innocence, to counsel, to examine
and re-examine the evidence, to know the charges and to prepare a defence. She also warned
against use of incommunicado detention and other violations of criminal justice procedures.
Many of the current acts of States and proposed legislation either violate or carry substantial
risks of violating these rights. In a stunning irony, the new debate on human rights includes
some States and some human rights scholars who now advocate curtailing the very human rights
the risk of curtailment of which was one of their major concerns that led to this mandate.

67.  The Special Rapporteur had already completed a great deal of her study even prior to the
fifty-third session of the Sub-Commission. Some of this work, and indeed much of the work
accomplished throughout these years and not included in her previous reports to the
Sub-Commission, owing either to page limitations or to deadlines for the submission of
documents, may now have to be reviewed in the light of 11 September 2001. As already

stated in the introductory part of this report, the Special Rapporteur considers that it is
detrimental to this study to continue work on it as if 11 September 2001 had not happened.

The 11 September 2001 catalyst of events, developments, disparate views, reversals,
counter-reversals of opinion, and serial debate over human rights, terrorism and “new”
international law have made this mandate gain in importance, as well as hardship or difficulty,
in today’s unstable and shifting environment. The significant unintended consequences of the
global fight against terrorism might even justify some shift in the original focus of the study.
Prudence suggests taking seriously whatever consequences and changes are reshaping today’s
environment, in order to be able to respond effectively to the challenges posed by this mandate.

68.  In light of the above, and her concerns about time and the array of topics that still need
the attention of the Sub-Commission, the Special Rapporteur recommends to the
Sub-Commission to entrust her with the preparation of an additional progress report. With more
time to study and reflect upon the recent catastrophic events, from some distance and “when the
dust settles”, hopefully, in the course of the coming year, she believes that she can more usefully
contribute to the topic under consideration.
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i from this distinguished
|v honoured to recetve an honorary degree . _
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institution of higher learning.

You are part of broad and rich tradition in this country, one which I am confident
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This question goes to the very heart of the credibility and authority of the

international community. It centres on our collective ability to prevent large-scale
losses of innocent civilian life. After Srebrenica, after Rwanda, after genocide, all of
us need to affirm that sovereignty means responsibilities as well as powers; and that
among those responsibilities, none is more important than protecting citizens from

violence in war.

I have proposed that we think about two notions of sovereignty: one for States,

another for individuals, and that whenever the two come into conflict, we as an

international community think hard about whether — and how far — it is right to give

primacy to the former over the latter. Human rights, and the evolving nature of

humanitarian law, will be unacceptably limited if the principle of State sovereignty 1s
. always allowed to trump the protection of citizens within those States.

‘But let us be clear that sovereignty, improperly exercised, is not the only barrier to
the protection of human life. Lack of political will, national interest narrowly
defined, and simple indifference, too often combine to ensure that nothing is done, or

that what is done is too little and too late. We still have a long way to go.

This challenge confronts us all anew in the post-September 11th environment, where
an understandable focus on preventing still more te :ble terrorist acts has increased
concerns about the price we must pay in terms of cherished rights and liberties. We
face a nearly unsolvable conflict between two imperatives of modem life —-
protecting the traditional civil liberties of our citizens and, at the same time, ensuring
their safety from terrorist attacks with catastrophic consequences.

The attacks that struck the United States on 11 September 2001 shifted the global
debate — and action — away from military intervention on behalf of others, to
intervention in self-defence; from 2 Kosovo-like debate about how far
— and under what conditions — the international community would act against a
State perceived to be abusing its own citizens in gross and systematic ways, to
considering how far — and under what conditions — individual States, alone and in
concert, would act to halt terrorism and root out its cells in dozens of countries.
B2pf% *(’""f A%
Terrorism is one of the threats against which States must protect their citizens. States _Igyjq.‘, 3%, :,Pé 2
have not only the right but also the duty to do so. But States must also.take the
greatest care to ensure that counter-terrorism measures do not mutate into measures L

_ ozt s

useé,to‘cloak,-on&usﬁfy,.uiolaﬁop&qﬂhuman-nsms-w
- K| causingathe-wholespearumoﬁopinion‘in&society%:luwhmareprmsive_dimgﬂgn‘ e
| A SR SRR A MR e rE ., reqyae 34 12akE HREE . gl
2%, St Even as many are rightly prajsi:g the unity an-rt;ilresolve of the inte%rzational Lt X 4! 313' 1
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about what might be called the * collateral damage" of the war of terrorism —
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damage to the presumption of innocence, to precious human rights, to the rule of
law, and to the very fabric of democratic governance. 2z 3. R IR, Y .
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Domestically, the danger is that in pursuit of security, we end up sacrificing crucial 3 v il
liberties, thereby weakening our common security, not strengthening it — and A b 'ﬁ:”: N
thereby corroding the vessel of democratic government from within. Whether the 24 & 5 1 e
question involves the treatment of minorities here in the West, or the rights of Alp sy 2%y A
migrants and asylum seekers, or the presumption of innocence or the right to due %394 % ‘:Tarfi’;dr.
process under the law - vigilance must be exercised by all thoughtful citizens to e AT 2ot
3 oAsy et %%

ensure that entire groups in our societies are not tarred with one broad brush and

punished for the reprehensible behaviour of a few. ' o 234 35
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consideration of these vital measures.

Internationally, we are beginning to see the increasing use of what I call the "T-

word" — terrorism — to demonize pol itical opponents, to throttle freedom of speech S AT

and the press, and to delegitimize legitimate political grievances. We are seeing too 117 ‘4T W gy

many cases where States living in tension with their neighbours make opportunistic ~ _. - T

use of the fight against terrorism to threaten or justify new military action on long- | B Hr ) e
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running disputes. 52
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Similarly, States fighting various forms of unrest or insurgency are finding it - ferter TP e 2
tempting to abandon the slow, difficult, but sometimes necessary processes of Axs 14 5T a3

political negotiation, for the deceptively easy option of military action. el 38 AL
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Just as terrorism must never be excused, so must genuine grievances never be ERAHE° He, $E%]
ignored. True, it tarnishes a cause when a few wicked men commit murder in its W%L,E;f j%% j %)
name. But it does not make it any less urgent that the cause be addressed, the c el SASE ’
grievance heard, the wrong put right. Otherwise, we risk losing the contest for the 2a ;'1 HE
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hearts and minds of much of mankind.

We must act with determination to address, indeed solve, the political disputes and &2 > 2 ol A

long-s_tanding conflicts which underlie, fuel, and generate supI;})(:)rt for terr[:)rism_ To e ﬂ‘{l -

do so is not to reward terrorism or its perpetrators; it is to diminish their ability to ~ “FH¥8, I ¥

find refuge or recruits, in any cause, any country. Only then can we truly know that

the war on terrorism has been won — and the world made a safer, better, more just ﬂlﬁ?w b w2 i ]
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I.am not arguing — and let me underline this — that we do not face a grave threat ey 2
from mt'emational terrorism. We certainly do. Terrorism is a global thg[r;t with global i:qunh 1Y Hifq L
effects; its methods are murder and mayhem, but its consequences affect every aspect i S TRAT
of the United Nations agenda — from development to peace to human rights and the
rule qf law. No part of the United Nations mission is safe from the effects of
terrorism; and no part of the world is immune from this scourge.

The United Nations has a clear obligation to deal with this global threat. The United
Nations has an 1pdlspensable role to play in providing the legal and organizational
framework within which the international campaign against terrorism

can unfold. But our unrelenting position must be that any sacrifice of freedom or the 2

rule of law \_:vithin States, or any generation of new disputes between States in the e ja

name of anti-terrorism, 18 to hand the terrorists a victory that no act of theirs alone v A ek 2isn-

could possibly bring. ‘17’(’16"?‘1 Apg 44 31
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I thank you again for this honour, and commend you for the vital work you doto
make the world and more just, a more orderly, and more safe place.
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CONTENTS programmes altogether) should be reviewed. Similarly, the removal of administrative
impediments to association of communities working in the HIV/AIDS area should be seen as a
Paragraphs  Page priority.
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counter-terrorism measures
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OF WORK ..ottt 2-4 4 54.  The Special Rapporteur unequivocally condemns terrorism and terrorist attacks; in this
respect, the Special Rapporteur reiterates the statement by the Commissjion on Human Rights in
IL ACTIVITIES ..ot 5-22 4 its resolution 2002/35 that “terrorism, in all its forms and manifestations, wherever and by
whomever committed, can never be justified in any instance ... .” He strongly supports the view
A. Communications with GOVernments ...........ccocoovniinenns 5 4 expressed in Part I, paragraph 17 of the Vienna Declaration and Programme of Action that “the
acts, methods and practices of terrorism in all its forms and manifestations ... are activities
B:  Press 1elCASES ioiiiissiivsiiiiiimisieiiinssii ivaisbitansaissimsiiaeis 6-8 S aimed at the destruction of human rights, fundamental freedoms and democracy . .
C. Requests for information ..., 9-10 3 55.  The link between human rights and terrorism is clear, and it is manifest at two levels:
directly, as terrorist acts have a negative impact on the enjoyment of the human rights of the
D. Country Visits ........ccoeveserssusnssssasssueseses sameawsensonarenssrransasekaill 11-15 3 victims, in particular of their rights to life and personal integrity, and indirectly, “when a State’s
) response to terrorism leads to the adoption of policies and practices that exceed the bounds of
E. Cooperation and participation in seminars and {630 . what is permissible under international law and result in human rights violations™.”
DODTEIENOOE ii.ilcininisomussessnisinsssrinssammsitrmas esssenmpremnmminssxsness B
56. More specifically, “the threat of terrorism to the freedom and independence of the media
IL  ISSUES .ottt 23 - 68 7 can be both direct and indirect. Terrorism all too often includes violent attacks on reporters and
publishers. ... The indirect threat of terrorism has two main aspects. First, it seeks to intimidate,
Al TIENAS ..ottt 23-36 7 to instil fear and suspicion and to silence any voices with which it disagrees - a climate inimical
. to the exercise of rights and freedoms. Second, terrorism may provoke governmental responses
B. Access to information for the purposes of education that lead to laws, regulations and forms of surveillance that undermine the very rights and
on, and prevention of, HIV ... 37-53 10 freedoms that an anti-terrorism campaign is supposed to defend”."’
C. The right to freedom of opinion and expression and 57.  With this in mind, the Special Rapporteur wishes to bring to the attention of the
COUNLET-{ETTOTISIM MEASUIES ..oooiiririnsnssnssssssisssssesson s 54 - 68 17 Commission on Human Rights his concerns arising from the recent trend among Governments to

adopt, or to contemplate the adoption of, counter-terrorism and national security legislative or
other measures that may infringe upon the effective exercise of the right to freedom of opinion
and expression. As highlighted above, the arguments of national security and anti-terrorism are
being increasingly resorted to in many countries all over the world, with the intended or indirect
effect of restricting the right to freedom of opinion and expression, in particular for media
professionals, political opponents and human rights defenders. A number of Governments have
prioritized national security over the protection of human rights and fundamental freedoms.

[V. CONCLUSIONS AND RECOMMENDATIONS ...........c...... 69 - 84 20

58. Such measures include the adoption of restrictive laws and rules for war reporting and
increased resort to propaganda and manipulation of the media by defence ministries during
conflicts; severe restrictions on the use of encryption software to protect the privacy of e-mail
communications, thus facilitating wiretapping by the authorities; increased legal or regulatory
pressures on journalists to reveal their sources of information or to hand over to authorities
information the latter deem to be related to terrorism or terrorist activities; restriction on access
to information in a growing number of areas, in particular by enlarging the categories of
information to be protected by secrecy; the adoption of rules restricting the coverage of
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Governments® activities and requiring it to be submitted for prior authorization; the increased
exposure to criminal charges of journalists in case of publication of - even non-confidential -
information regarded by Governments as damaging, including in certain cases making it a
criminal offence to distribute information about any individual or group implicated in terrorist or
subversive activities; the possibility for a Government to take over media outlets in areas where
anti-terrorism operations are being conducted; etc.

a9, In addition to the formal adoption of laws and regulations specifically targeting the free
flow and exchange of information and communications and free expression, more generally, the
right to freedom of opinion and expression might be effectively - though indirectly - restricted
through various means, such as the bombing of broadcasting facilities and the targeting of
journalists by the military in conflict areas; restrictions on the freedom of journalists to access
certain conflict areas; or the resort to the argument of patriotism and to the threat of displeasing
majority public opinion to demand complicit silence from journalists and stifle dissent and
criticism. The use of such means of pressure lead, more often than not, to self-censorship of
media professionals, human rights defenders, or political opponents.

60.  With these examples in mind, the Special Rapporteur wishes to recall the joint statement
issued on 10 December 2001 by 17 independent experts of the Commission on Human Rights
(E/CN.4/2002/75, annex IV) and would like to associate himself with their conclusion that
“public policies must strike a fair balance between, on the one hand, the enjoyment of human
rights and fundamental freedoms for all and, on the other hand, legitimate concerns over national
and international security” and that “the fight against terrorism must not result in violations of
human rights as guaranteed under international law”.

61.  Asunderlined by the Secretary-General in his address to the Security Council meeting on
counter-terrorism on 18 January 2002, “human rights ... are one of the best prophylactics
against terrorism”, the fight against which will be “self-defeating if we sacrifice other key
priorities - such as human rights - in the process™. Similarly, the Policy Working Group on the
United Nations and Terrorism, established by the Secretary-General in October 2001,
emphasized that “the protection and promotion of human rights under the rule of law is essential
in the prevention of terrorism” (A/57/273-5/2002/875, annex, para. 26), recalling that
international human rights instruments include “limitations on the actions that States may take
within the context of the fight against terrorism” (ibid., para. 28).

62. Of course, the Special Rapporteur does not contest that there are situations - and the fight
against terrorism is one of them - where States have the responsibility, and must take specific
measures for the protection of their populations against terrorist threats and to maintain national
security. In doing so, however, States must ensure that they comply fully with international
human rights instruments and in particular with article 4 of the International Covenant on Civil
and Political Rights (ICCPR) which strictly defines the conditions under which States parties can
restrict, inter alia, the right to freedom of opinion and expression.

63. The rule of law must be respected by Governments when the adoption of anti-terrorism
measures are being contemplated. As the Secretary-General strongly stated in his address on the
occasion of Human Rights Day on 10 December 2002, “one of the most outstanding legacies of
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thf: lgst century was the development of a body of international law - humanitarian, refugee
cmpmal and human rights law - which ... serve to protect the individual from injustice, fro;n
arbltrary treatment and from assaults on fundamental security. ... It is the most effective tool to
fight criminality and terrorism, and the best guarantee of safety, security and freedom for us all”.

64.  The Human Rights Committee, in its General Comment No. 29

.(CCPRJ’C/'Z 1/Rev.1/Add.11), has identified the conditions to be met for a State to

mvoke article 4 (1) of the Covenant to limit certain rights enshrined in its provisions,

1nc:1udi ng the right to freedom of opinion and expression. Inter alia, the measures must be
strictly limited in time, provided for in a law, necessary for public safet); or public order, serve a

legitimate purpose, not impair the essence of the right and conform with the principle of
proportionality.

65. It is the view of the Special Rapporteur that in many of the cases brought to his attention
all or some of these conditions are not being met, and that the argument of the fight against ,
terrorism is used by Governments as an illegitimate justification for the restriction of human
pghts .'fmd fundamental freedoms in general, and the right to freedom of opinion and expression
in particular. There are cases where the feeling of insecurity caused by recent terrorist attacks
has pr(_)\fided States with an opportunity to adopt such measures which had long been on the
authorities’ agenda, cases where the argument of national security is used to cover direct attacks

against free media, investigative journalism, political dissent, and human rights monitoring and
reporting.

66.' ' However, the Special Rapporteur notes that in practice it is quite difficult to monitor the
iegltlmacy, necessity and proportionality of anti-terrorism measures in the absence of a
universally accepted, comprehensive and authoritative definition of terrorism. This, on the one
hand, leaves ample space for abusive restrictions based more on varying definitions of terrorism
that respond to individual States’ interests than on a universal concept of what a terrorist act is
and, on the other hand, makes it all the more difficult to monitor and evaluate the necessity anél
proportionality of such restrictions.

67. Nevertheless, it has to be underlined once again that an effective enjoyment of the
freedoms of opinion, expression and information marks the difference between democracy and
terror. Thc Special Rapporteur strongly believes that guarantees of freedom of opinion and
expression, freedom of the press and free speech are among the most effective means by which
the fight agali]nst terrorism may be waged. As stressed in the first words of the “Charter for a
Free Press”,”" “a free press means a free people” and, although restricting some human rights and
fundamental freedoms in times of emergency might seem an effective solution to maintain peace
find security, this can only be done through short-term measures, accompanied by strict and
independently monitored safeguards.

68.  The Special Rapporteur believes that terror and terrorism feed on undemocratic societies
and systems, where human rights and fundamental freedoms are not guaranteed and protected
where systematic discrimination against and arbitrary treatment of specific groups within the ,
population occur. He is of the strong view that the most effective way to combat terrorism is to

secure the rule of law and ensure that human rights and fundamental freed :
and realized by all. oms are fully enjoyed
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IV. CONCLUSIONS AND RECOMMENDATIONS

69. The Special Rapporteur considers that the exercise of the right to freedom of
opinion and expression is a clear indicator of the level of protection and respect of all other
human rights in a given society. While the Special Rapporteur notes that positive measures
are being taken in a number of countries in favour of a greater protection of the right to
freedom of opinion and expression (such as the repeal of criminal libel provisions from
criminal codes in certain countries), he is still concerned that the trends as identified by his
predecessor in his successive reports continue to be a strong preoccupation.

70. In particular, the Special Rapporteur is extremely concerned at the fact that the
attacks against journalists, including killings, because of their professional activity
continue to occur in many countries, most often with impunity. He urges Governments to
take all necessary measures to protect journalists from attacks, be they from officials, law
enforcement officers, armed groups or terrorists, and to provide an enabling environment
for their activities. An end to impunity for the perpetrators of such acts and the conduct of
serious investigation into these attacks is, in the view of the Special Rapporteur, the first
step towards greater security for journalists.

i 2 In this respect, the Special Rapporteur is of the view that an in-depth study on the
issue of the security of journalists, in particular in situations of armed conflicts, based on
information from and the experiences of Governments and intergovernmental and
non-governmental organizations, is necessary, and he would welcome a request from the
Commission on Human Rights to undertake such a study.

12 Violations of the right to freedom of opinion and expression may occur in all regions
and countries, whatever their system. However, democratic institutions, while not ensuring
absolute respect for the right to freedom of opinion and expression, do offer more
guarantees for its protection as well as a more enabling environment for its exercise.
Freedom of opinion and expression not only benefits from a democratic environment; it
also contributes, and is indeed pivotal to the emergence and existence of sound and
functioning democratic systems. The Special Rapporteur encourages Governments of
emerging democracies to promote and protect freedom of opinion and expression and

freedom of the press.

73. As regards criminal libel and defamation, the Special Rapporteur is of the view that
sanctioning libel and defamation by prison sentences is not proportionate. Furthermore,
he is of the view that criminal law is not appropriate for regulating such offences. As
stressed in his joint Declaration with the OSCE Representative on freedom of the media
and the OAS Special Rappporteur on freedom of expression, “criminal defamation is not a
justifiable restriction on freedom of expression; all criminal defamation laws should be
abolished and replaced, as necessary, with appropriate civil defamation laws”.

74. With respect to access to information for the purposes of education and prevention
of HIV/AIDS, the Special Rapporteur wishes first to underline that the level of protection
of human rights in a given country has a direct impact on the spread of the epidemic, and
that the realization of human rights, in particular of specific groups such as women, young
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people, men and women working in prostitution, men who have sex with men, migrants,
refugees, intravenous drug users and other vulnerable groups, is essential to reduce
vulnerability to HIV/AIDS.

73, Girls and women, who are increasingly disproportionately affected by HIV/AIDS
should be a priority target of education and information campaigns. These should be ,
cm.lpled with national programmes for the advancement of women towards the full
enjoyment of all their rights, including their reproductive rights, promoting gender
equality and empowerment.

76. The extensive use of the mass media (newspapers, magazines, radio and television
stations, including community radios and televisions, etc.) is necessary to ensure the widest
coverage of information campaigns. More generally, information and education should be
Provided through all available and accessible means, such as pamphlets, posters, books
instructions on condom packaging, advertisements on the radio and television, video cli,ps
plays, songs, the Internet, group meetings, assemblies, etc. The Special Rapporteur ’

encourages States to cooperate with the media, NGOs and community-based organizations
in this endeavour.

:,’7. If preventive education is to be effective, it must occur both through the formal and
fnforma! sectors, in schools, targeting young people, who represent half of the newly
infected people every year, in the private sector and through communities. Preventive
education has to be tailored to the targeted audience, take into account cultural habits and
be a(.:cessible (e.g. made available in the language of the targeted community; using a
medium accessible to all, including illiterate people; etc.).

78. While prevention - mainly through information and education - is the most feasible
approa-ch to reverse the trend of the HIV/AIDS epidemic in the world, it should be
underllr_led that prevention should not be the only tool used. The effectiveness of
prevention is increased when it is used in conjunction with care and treatment - and

vice versa - in an enabling environment where the human rights of those living with
HIV/AIDS are respected and protected. °

79. In addition, strong social and political mobilization is necessary at the family
community and national levels in order to provide an effective response to the sprea:I of
HIV/AIDS. This requires political will at all levels of Government, a clear vision and
leadership, as well as close coordination with and involvement of communities.

80. The Special Rapporteur, as indicated above, strongly believes that general respect
for and protection of freedom of opinion and expression have a direct impact on the
effectiveness of education and information policies, programmes and campaigns for the
purpose of HIV/AIDS prevention. He therefore urges Governments to set a framework for
the better protection of freedom of opinion and expression and for free flow of information

and communications vis-a-vis the general public, as well as specific groups and
communities.
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81. The Special Rapporteur, while recognizing the legitimacy of national security and

anti-terrorism legislation in many cases, stresses that these must only be implementediwhen m

the “life of the nation” is threatened, in the words of the ICCPR, and that the
proportionality between the intended goal and the restriction on human rights and
fundamental freedoms must be respected. The Special Rapporteur recommends that in
considering the adoption or implementation of measures restricting human rights and
fundamental freedoms, in particular the right to freedom of opinion and expression,
attention be paid to the principles and conditions set in article 4 (1) of the ICCPR and to
the 1995 Johannesburg Principles on National Security, Freedom of Expression and Access
to Information (E/CN.4/1996/39, annex), which provide useful guidance in this respect.

82. The Special Rapporteur endorses General Assembly resolution 57/219 and
highlights in particular its paragraphs 1 and 2 in which the Assembly affirmed that “States
must ensure that any measure taken to combat terrorism complies with their obligations
under international law, in particular international human rights, refugee and
humanitarian law” and encouraged “States, while countering terrorism, to take into
account relevant United Nations resolutions and decisions on human rights and to consider
the recommendations from special procedures and mechanisms of the Commission on
Human Rights and relevant comments and views of United Nations human rights treaty
bodies”.

83.  The Special Rapporteur would like to draw the attention of the Commission on
Human Rights to the resolution adopted at the UNESCO-sponsored Conference on
Terrorism and the Media (Manila, 1-2 May 2002). In particular, the resolution underlines
that “the threat of terrorism should not be used as an excuse to impose restrictions on the
right to freedom of expression and of the media, or on freedom of information, and
specifically on the following rights: to editorial independence; to protect confidential
sources of information; to access information held by public bodies; to freedom of
movement; and to privacy of communications”.

84. Finally, the Special Rapporteur wishes to encourage efforts under way, in
particular in the forum of the United Nations, to develop a universally valid and
comprehensive definition of terrorism and terrorist acts. Such a definition will greatly help

the human rights monitoring of measures adopted to combat terrorism, as well as the
provision of technical assistance to States when undertaking to adopt such measures.

Notes

' In particular his first and second reports to the Commission on Human Rights, E/CN.4/1994/33
and E/CN.4/1995/32.

2 These press releases may be consulted on the OHCHR web site: www.ohchr.org.
3 This declaration may be consulted on the OHCHR web site: www.ohchr.org.

4 See E/CN.4/1999/64, paras. 24-28 and E/CN.4/2000/63, paras. 45-52.
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 UNAIDS, Report on the global HIV/AIDS epidemic, July 2002.

6 3 ’ :
United Nations Population Fund, Programme Briefs No. 1, “HIV Prevention Now”,
August 2001.

7 UNAIDS, op. cit.

8 See HIV/AIDS and Human Rights: Guideline 6. Available at the OHCHR web site:
www.ohchr.org. .

? See Preliminary report of Ms. Kalliopi Koufa, Special Rapporteur of the Sub-Commission on

the Promotion and Protection of Human Rights on terrorism and human rights,
(E/CN.4/Sub.2/1999/27, para. 25).

10 .
.!01nt message I?y Kofi Annan, Secretary-General of the United Nations, Mary Robinson,
United Nations High Commissioner for Human Rights, and Koichiro Matuura, Director-General

of UNESCO, on the occasion of the World Press Freedom Day on 3 May 2002.

11 @ *
Ad‘opted at the “Voices of Freedom Conference”, held from 16 to 18 January 1987 in London,
organized by the World Press Freedom Committee. |
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It was on the 9th of November, a year ago today, that masked Russian soldiers seized the two women: Aset
and Milana (Aset Yakhiaeva and Milana Betirgirieva). The women were visiting Serzhen Yurt - a Chechen
village - visiting there because a wedding was to take place. Their neighbour was to marry and with
excitement and anticipation, Aset and Milana joined in the pre wedding frenzy of food and fashion. The raid
on the house came without warning and without explanation: the masked soldiers forcibly seized and took
away Aset and Milana. Neither woman has been seen or heard of since and despite appeals to the Russian
authorities, and even though Amnesty International in March 2002 was assured that the military authorities
would look into the case, no information has emerged about the fate of our two wedding planners, treated as
terrorists: Aset and Milana.

Let me take you back to a morning in February (11 February) this year back to the city of Cali, Colombia. Let
me show you Viviana Maria (Villamil) and Julio (Galeano), her husband. They are beginning their ordinary
workday, travelling on their way to work by motorcycle. Maria and Julio are trade union members, actively
campaigning against the privatisation of Cali's electricity and other utilities. If you watch carefully, you will
see what was reported to Al: that on this particular ordinary working day, Viviana and Julio are stopped by
men on another motorcycle, that Julio Galeano is then shot dead and that Viviana Maria Villamil flees in
terror of her life. How can this be? Well, Al can tell you that members of the Colombian armed forces prior to
this murder and assault had accused union members of being linked to armed opposition groups as
partners in a terrorist plot to destabilize the city. (Autodefensas Unidas de Colombia), and that an army-
backed paramilitary group, declared members of the union to be legitimate "paramilitary targets". And so
one is left dead and one is left in terror: these two unionists or are they terrorists: Viviana Maria Villamil and
the late Julio Galeno.

Two months further into this year, on 5 April, far away from Colombia, Benjaline Hernandez, a worker from
the human rights organization Karapatan, and her three companions would be shot dead on the island of
Mindanao, in the Philippines. According to information received by Amnesty International, Benjaline
Hernandez was visiting the area to investigate reports of killings of civilians. She and three local residents -
Cristanto Amora, Vivian Andrade and Labaon Sinunday - were reportedly about to eat lunch in a hut when
soldiers and members of a militia group opened fire on the building, forcing them to run outside. According
to eyewitness reports the militia and military personnel forced Benjaline Hernandez, Cristanto Amora and
Vivian Andrade to lie on the ground and as they pleaded for their lives shot them at close range. Their other
companion reportedly tried to escape but was fatally wounded a few metres away from the hut. Local
residents who later inspected the bodies reported that Benjaline Hernandez's skull had been crushed, and
that her mouth, jaw and teeth had been disfigured by the exiting bullet. Apparently she had further bullet
wounds in her neck, chest and hand, bruises on her body and burn marks on her chest. Military officials
have claimed that Benjaline Hernandez was a member of the New People's Army, the armed wing of the
Communist Party of the Philippines, and that she was killed in the course of a gun battle between members
of the New People’s Army and the militia. Amnesty International is deeply concerned that she was targeted
as a result of her legitimate work in defence of human rights. Benjaline Hernandez, Cristanto Amora, Vivian
Andrade, Labaon Sinunday human rights activists or terrorists?

Chechnya, Colombia, the Philippines: seemingly unrelated conflicts, thousands of kilometres apart;
separated by hemispheres, economies, culture, nationality and yet somehow the product of the same
relentless, unaccountable and now global phenomenon: for in each instance the state sees itself involved in
fighting what is sometimes called "revolution", "separatism" or "extremism" but what is now more commonly
described as "terrorism". This is the commonality connecting Aset and Milana with Viviana and Julio who are
by this measure connected with Benjaline and Cristanto: a sinuous, elastic layered connectivenesss that is
the personal, intimate, visceral and irreversible consequences of the unbounded, unaccountable potentially
never ending war against terrorism.

How are we to engage this permissiveness which, since the travesty of September 11th 2001, governments
have attached to conduct that more often amounts to grave violations of human rights? How should we best
respond to their instrumentalization of human rights abuses as an allegedly justifiable weapon of the war
against terror?

We can find the way forward through a dynamic trio of interventions:
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First and foremost, our best and most pressing response is to search out and expose the individual cost
wrought by this cruel expediency. As | have just shared with you, Amnesty International strives to expose
this personal, intimate, indelible human cost of the blunt, imprecise, arbitrary and unaccountable
instruments that are forged in the steel of governments' resolve to combat violence through their attempted
justification of the use of violence. In our experience, the excavation of the individual's experience from
amidst the rubble of states' failure to honor their own promises, that most compellingly and irrefutably
exposes allegedly legitmated actions for what they are: an abuse of human rights. Tis means we must
always have people, ordinary people, as our first and foremost concern. It is an approach essential to the
maintenance of our own humanity - and it is thorough the authentic narrative of the lives of individuals that
we can more truly see the most serious and corrosive consequences of the state unaccountable, of the
armed opposition group unchecked. It is here that we find the most incontrovertible evidence that it is
oppression which cowers in the skirts of unchecked political power. Not in ideology nor in rhetoric but
scrawled across the bodies of individuals and amplified in the despair of their unique particular voices.

Perhaps the next most critical opportunity to answer the troubling questions issued by the so called war
against terrorism is to be found in the advocacy for and of international legal standards. It is in this realm
that we and other human rights activists strive to ensure there is constructed an authoritative and efficacious
temper to the power and authority of the nation state and to that power exercised by other actors. The role
that agreed international standards, due processes, transparency and the rule of law can play in holding
states and others to account should not be underestimated, if only because of what occurs when these
standards are ignored or with deliberation and intent, overridden.

The so called war against terrorism is a case in point. Amnesty International does not use the word
"terrorism". In our view it is simply not an acceptable term of use given that there is no internationally agreed
definition of what the term means. Some years ago, academics identified over a hundred different definitions
of terrorism and yet, despite the frequency with which it is now employed to justify everything from arbitrary
detention to regime change, the term has not been subjected to the rigours of jurisprudence nor is there a
broadly accepted definition under which we may systematically evaluate governments' application of the
term and the actions they seek to justify under protection of its rubric.

Be assured - the consequences of the imprecise command of this term are not merely semantic. Rather, it
is the case that the term's fluidity is serving to obfuscate the accountability of the state and of others' whose
actions amount to human rights abuses. Consider, for example, the particular lesson revealed by the origins
of the term "terrorism". The term terrorism was first used in a political context to describe the conduct of the
18th century Jacobins who were in power for a short time after the French Revolution. The Jacobins sought
to impose their will by the mass execution of their opponents and their period of rule came to be called the
Reign of Terror. And yet, these days governments, journalists and others generally use terrorism only to
describe the violence used by non-government groups not by state officials. Was it ever agreed that the
state cannot be said to have committed acts of terrorism? Equally problematic to the cause of justice is the
inconsistent application of the term to non-state actors. For example, with respect to armed groups it is not
agreed whether or not terrorism should refer to violence perpetrated by armed groups or whether it should
exclude violence by groups who are trying to overthrow oppressive governments. Arab and African states,
for example, have adopted treaties to combat terrorism that exclude armed struggles for "liberation and self-

determination".

Of course, we are all familiar with the acts that people generally refer to as terrorism: deliberate, violent
attacks on civilians - hijackers flying civil passenger planes into buildings in New York; suicide bombers in
Tel Aviv; bombs outside a discotheque in Bali; the seizure of hostages in a Moscow theatre. But it is quite
simply true that existing domestic laws and international treaties provide an ample basis in law on which to
apprehend and prosecute those who employ such violent means to secure their political objectives. We
have no need of the language of terrorism to condemn these acts. For example, in recent years, we have
reported, without recourse to the language of terrorism, attacks on civilians by armed groups in many
countries, including Algeria, Burundi, Sierra Leone, India, Nepal, Colombia, Israel and Spain, as well as the
attacks in the USA of 11 September 2001 and last month, the taking of hostages in Moscow. We can, using
international standards, readily identify so called these so called "terrorist” attacks as an abuse of the
human rights of the victims and calls for the perpetrators to be brought to justice under domestic or
international law, knowing that with respect to international law, depending on the circumstances, such
attacks on civilians may well be found to amount to war crimes or crimes against humanity. Equally, we
condemn unlawful attacks on civilians by government forces and by paramilitary forces allied to states.

Knowing the tendency of governments to ignore the rule of law and thereby violate human rights in the
name of fighting so called "terrorism", and despite our intense lobbying, the UN Security Council has failed
to ask states to uphold human rights when implementing counter-terrorism measures. The attitude of the UN
Security Council and the behaviour of powerful states have sent a chilling message across the world that
international law can be ignored with impunity. Countries like China and Egypt have cracked down on
political dissidents. The Israel/OT conflict has escalated with Israel refusing to allow the United Nations
access to investigate the attacks on Jenin last April. Russia threatened to attack Georgia in its pursuit of
Chechen rebel hideouts. Human rights abuses in Chechnya have slipped off the agenda of European
governments.

Of course, Amnesty International and other human rights advocates do not dispute the right of governments
to take action to defend people in their jurisdictions from violent attacks on their lives, whether the
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perpetrators are groups trying to achieve political objectives, or common criminals motivated by greed and
anger. On the contrary: governments have a duty to ensure the protection of fundamental human rights
including the right to life. Our concern is with the manner in which states respond. We argue that they can
and sr}ould regpond within the framework of international human rights and humanitarian law that has been
established, tried and tested during the last 50 years. And yet, by failing to condition it on respect for these
fundamental hu_man rights, the so-called war against terrorism has become a license to governments to
ignore human nghts_and to commit a wide range of abuses, secure in the knowledge that other
governments are going to turn a blind eye in the interests of a "global coalition against terrorism."

In reality, there was and is no need to invoke the rhetoric of terrorism unless, of course, gov !

its immoral garb to deftly cloak actions that otherwise would be exposed as illegitimate" golh?srr;hmeenn:zeseek
underlying motivation for the war against terror: that in a climate of fear, people are prepared to accept a
wide range of measures from which they would otherwise, in the name of freedom, resile: It appears a
convenience to governments that what was unacceptable on the 10th of September 2001 became
acceptable on the 12th. Subsequently, governments with long-standing records of disregarding human
ngh_ts in their actions against domestic opponents claimed vindication of their toughness. Egypt's Prime
Mlmster Atef Abeid 'suggested that perhaps the US and the UK would stop calling on Egypt to give terrorists
- h_|s term "human rights. "You can give terrorists all the human rights they deserve until they kill you", he
said. “Aﬂer these horrible crimes committed in New York and Virginia", he went on, "maybe Western ’
countries should begin to think of Egypt's own fight against terror as their model."

Governments which laid claim to longstanding records of advocacy for respect of the rule of
pack_tracgz Tht_e US has asserted a controversial interpretation of icr:'l{ernatiorﬁ,al law as the bas:: vf\;?egan o
ggrggnm? wnllmout c;wargt_a or trial more than 600 people who are not US citizens at Guantanamo Bay and
nationals on American territory. It is possible th impri ir li
e psanispl oty gurt. po that they may be imprisoned for the rest of their lives
The UN Secretar)_r General has observed that the context of the war against terrorism requires that our
analysis of globalization worry not only “about the gap between haves and have nots, we need to worry
about Ehe gulf betwgen insiders and outsiders in a globalised world." Post-11 September, political rhetoric
about "good and evil", "you are with us or against us", "the forces of evil", "them and us" have accentuated
this gulf, dehumanising and demonising people. Anti-terrorist laws in some countries, including the US and
the UK, have targeted only foreigners or foreign-born citizens, stigmatising them as a source of danger and
encouraging a climate in which xenophobia and racism flourishes. In a number of countries Moslems and
Arabjs have been attacked. In others anti-Semitism has re-emerged, particularly with the worsening of the
conflict in the Middle East. Racism is a latent feature of all society, but shamefully, it appears to have
become a blatant feature of European politics and election campaigns. Its victims are refugees, asylum
seekers, foreigners, and even foreign-born citizens. Those who need their rights protected the most have
become the ones most targeted for attacks.

This erosion of fuqdamental freedoms leads us then to the third essential plank with which we must build
our platform of insistent advocacy for the promotion and protection of human rights and that is a concern
with the root causes of so called "terrorism" and with those actions which are its breeding ground.

Shortly after the attacks the Parliamentary Assembly of the Council of Europe adopted a resolution that
condemned terrorism but stated that

"the long- term prevention of terrorism must include a proper understanding of its social, economic, political
and relrglous rootg and of the |nQEviduaI‘s capacity for hatred. If these issues are properly addressed, it will
be possible to seriously undermine the grass roots support for terrorists and their recruitment networks "

Clea_rly, many conflicts are fuelled by grievances that involve violations of human rights, such as racial and
religious discrimination. More than fifty years ago, the Universal Declaration of Human Rights proclaimed
that governments should respect and protect human rights not only because it was the right thing to do, but
because if they C!Id not people would be compelled to rebel against tyranny and oppression. But there ié no
c!ear and dlrr_sct link between injustice and violence. Many victims of human rights violations do not threaten
wolepce against their own and other governments but what is clear and must be understood to hold
consistently and globally is that respect for human rights is not an obstacle to ensuring security but an
essential ingredient for its achievement.

Contrary to rhetoric of the war against terrorism, the world's most significant human rights ch i
emerge on 11 September. The majority of those whose lives and wgll-being are at risig, thecssﬂfggseifdtﬁeﬁm
insecurity are unconnected with the events of 11 September, pre-dating the so-called war against terrorism
and _endurmg despite its interventions. They struggle to obtain enough food and clean water to live and to
receive medical attention for their illnesses; they are the victims of attacks by police, prison guards or — for
very many women — in their own homes by their husbands. They are persecuted by the state and private
people b_ecause of their race or sexual identity; they flee persecution but cannot find safety. The Universal
Dec!aratlo_n of Human Rights proclaims that the highest aspiration of the common people is a world in which
human beings enjoy freedom of speech and belief and freedom from fear and want and that everyone is
entitled to the rights and freedoms it sets forth, without distinction. The vision of the Declaration is as
relevaml today as it was when drafted in 1948 under the shadow of the smokey clouds of Treblinka's
pachau 8 and‘ Auschwitz's ovens. Straightforward, transparent, consistent and unconditional observénoe of
its standards is the best weapon against so called terrorism and the best antidote to its consequences.
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We meet today under the shadow of war. Military attacks threaten 24 million Iragi women, men and children.
Many of these people have already suffered terrible human rights abuse at the hands of their own UNITED
government, and are even now crippled by the impact of sanctions imposed by UN. If war comes, the only
certainty is that many of these people will die. They will be killed by the bombs and bullets of the US and its NATIONS

allies. They will be killed by the Iragi security forces if they dare to rise against the Iragi regime as they did in
1991. Many might die if they flee in search of refuge as they did in 1991 when neighbouring countries
refused to grant them asylum. And no one knows what fate will befall them in a post-conflict Iraq, what kind
of abuse or upheaval they will have to endure.

President Bush and Prime Minister Blair have invoked the human rights record of the Iragi regime as yet
another reason for military action. But this selective reference to human rights is sheer manipulation of the
work of human rights activists. Let us not forget that western governments turned a blind eye to reports of
widespread human rights violations in Iraq before the Gulf War. They remained silent when thousands of
unarmed Kurdish civilians were killed in Halabja in 1988. And they continue to remain oblivious to the impact
of sanctions that have jeopardized the right to food, health, and education and, in many cases, life of
hundreds of thousands of individuals, many of them children.

A year ago, we were under the shadow of another war. Then it was the war against the Taliban regime
executed in the name of justice but which caused great injustice to hundreds of innocent Afghan civilians
who perished under the onslaught of American bombing or Taliban oppression.

And yet there are more wars still, hidden from public scrutiny and rendered insignificant by the
preoccupations and self interests of the world's powers. Burundi is a tiny country in the heart of Africa, which
has been torn by a brutal and vicious conflict since 1993. Tens of thousands of civilians, both Tutsis and
Hutus, have been killed by Burundian military forces and by armed opposition groups: if there be such as
terrorism, it can surely be found in Buriundi. For children, even babies, have been shot, stabbed or beaten
to death. There is almost total impunity - killings are not investigated, perpetrators are not prosecuted.

In September this year, Al sent a delegation to meet with the Burindi government, with human rights victims
and with the defenders of human rights. Just days before our delegation arrived, there was yet another
massacre. Under pressure from us the government admitted that more than 174 civilians had been killed in
cold blood by the army, so brutally, with bodies piled on each other, that the authorities could not even tell
us exactly how many had been women, how many children, and how many babies. Are babies too
terrorists? Yet very few people outside Burundi know or care about that war.

There were only four survivors, of whom two were children, and each survivor had been wounded. Claudine
is one of the four survivors of that massacre. Our delegation came across her while they were waiting in a
big empty hospital hall sitting at a table in one corner. The door at the other end of the hall opened. Claudine
walked in slowly. She is just a little girl of around six or seven years old and she was naked, except for the
blanket she held about her body, with one of her arms, bearing a bullet wound, supported by a sling. She
told in a soft, shy voice her name, but couldn't remember her family name. She did tell Al how she saw her
grandfather, father, stepmother, her baby brother and two sisters killed. She herself was wounded but
because she was so small somehow managed to crawl between the legs of the soldiers and in the
commotion escape without being noticed. A neighbour later explained that she had found the little girl
wounded, naked and unconscious in the forest, and had brought her to hospital, but the neighbour herself
was too poor to afford to buy Claudine any clothes. That is why Claudine, the youngest of the four survivors
of a bloody massacre, was still wrapped in a blanket two weeks later when we saw her. Claudine a child or a
terrorist?

For the sake of Claudine and all the other Claudines around the world, | know we will never give up the
struggle we share with you the struggle against the erosion of freedom no matter in what name that erosion

is justified. Our struggle for human rights will prevail. Despair is not an option. We must not give up. Do not
give up. Never give up.

Back

L Amnesty internationa:
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Written statement* submitted by International Federation for Human Rights (FIDH ),
a non-governmental organization in special consultative status

The Secretary.-GeneraI has received the following written statement which is circulated in
accordance with Economic and Social Council resolution 1996/31.

[5 February 2003]

Human Rights and counter terrorism measures

The Intfzmational Federation for Human Rights and its 1 16 member organisations condemn all
acts of international terrorism: they have since their establishment, fought for the defence of
Human Rights and denounced Human Rights violations. They also have been unanimous in
condemning the September 11 attacks against the United States. Their perpetrators must be
brought to justice, strictly in conformity with the universal norms of human rights.

However, since the September 11 terrorist attacks, the fight against terrorism has very often been
gsed by the States as a means to reinforce the security measures, most of the times without taking
into consideration the international Human Rights standards: Moreover, as security has become
the absolute priority and the — legitimate and necessary — fight against terrorism is increasingly

diverted from its primary objective and used by governments to establish or strengthen their hold
on power at the expense of their commitments on human rights.

As the report of.the Work'ing Group on Arbitrary Detention sets out, the initiatives of the USA in
the struggle against terrorism blatantly contravene Human Rights International norms. Indeed, the
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UN Working Group concluded that, both the case of persons detained in prisons on United States

territory and those detained at the Naval Base of Guantanamo Bay, amount to arbitrary detention
* ¥

The FIDH, which has ceased on January 22 2002 the UN working group on the situation of the '
detainees at Guantanamo Bay, welcomes such decision. The American initiatives to prevent th_elr
Soldiers and Nationals from being sued by the International Criminal Court is another expression
of their will to free their fight against terrorism from international justice and international law.

In other Western European countries, anti-terrorist legislation passed in 2001 and 2002, sucl_'l as
those passed in Great Britain, Germany, Erance and Italy*** include, i{@ter alia, seyere restrictions.
to freedoms (detention for an indefinite period, or.refusal to grant the right of asylum and.
immigration, and an increased role for secret services, etc.) on the basis of a mere suspicion of.
belonging to.a terrorist group.

Repressive measures multiply in several countries, under the pretext of the ﬁght.againsl terr.orism,
aimed, whether at repressing citizens, minorities or political opponents by equating them with Ben
Laden's dangerous accomplices, or at muzzling human rights organizatic:ns. .

For President Mubarak of Egypt, the establishment of military tribunals in the U_n_lted S{ates _
"prove(s) that we were right from the beginning in using all means, including mllltary' trials, [in
response to] these great crimes that threaten the security of some?y'i. In several countries, and
notably in Israel, Tunisia or Egypt, the anti-terrorism discourses is -mstrumc:ntallsed in o_rder to
tone down political opposition and Human Rights Activists. In Latin America, human rights
defenders in Colombia are often accused of spreading propaganda that can harm the.State, .
jeopardising national security, trying to topple the government, and aiding and abetting terrorism.

This criminalisation is often backed with legislation, as several state — such as China, Egypt,
Algeria, Tunisia - adopted or re-implemented anti-terrorists legislation. In most cases, .these new
laws give a very broad definition of terrorism, which enable States to use the fi gh-t against
terrorism against political opponents and Human Rights activists. The law on political extremism
that Russia passed in a few days in June 2002 is a case in point. This l_aw gives no clegr definition
of "political extremism", which leaves the door open to numerous arbitrary interpretations. And
yet people can be sent to prison for up to 5 years on those grounds aior}e, oreven for_mmply
launching "an appeal for political extremism". Moreover, the fight against terrorism is largely
used by the Russian authorities to legitimise its war in Chechnya.

In Africa, a number of States such as South Africa, Tanzania and Zimbabwe have already passed
or envisage passing legislation against terrorism which could be used against civil society protest
movements. For example, in Zimbabwe, any individual "undermining the authority of the
President" may be found guilty of an act of terrorism.

As US President, George Bush declared Asia as "the second front in the war against terrorism",
Asian countries have joined the coalition against terrorism launched by the US and through these
events have found renewed justification for reinforcing their security law. In Malaysia for
instance, the fight against terrorism gave new justification to the Internal Security Act (ISA), the
use of which led to a new wave of arrests of individuals supposedty linked to groups of
_fundamentalists.

No wonder then that the regional and international mechanisms, which have logically followed
their government, adopt the same attitude toward the struggle against Terrorism.

On a regional level, the texts adopted or set back to the agenda following September 11, 2001

have in common an extremely broad definition of "terrorist ", which suggests that a large number
of acts, including legitimate opposition and mobilization of civil society, could fall under the

http://www.unhchr.ch/Huridocda/.../9b78e86fdf5c4cb7c1256¢f3004a3b9e?Opendocumen  03-09-14
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“terrorist" heading. This is the case of the Arab Convention for the Suppression of Terrorism
adopted in Cairo on 22nd April, 1998, back on the agenda, whose aim is to suppress terrorism,
and also appears to muzzle political opposition and all those who dare to criticise the current
regimes pacifically. Indeed, the vagueness of the definition of "terrorism" corresponding to "any
act or threat of violence, whatever its motives or purposes, that occurs in the advancement of an
individual or collective criminal agenda and seeking to sow panic among people, causing fear by
harming them, or placing their lives, liberty or security in danger, or seeking to cause damage to
the environment or to public or private installations or property or to occupying or seizing them,
or seeking to jeopardise national resources". The African Union's Convention Against Terrorism
and laws to combat terrorism adopted by the European Union and the Organisation for Security
and cooperation in Europe (OSCE) adopt as well broad definitions of terrorism.

To the same extent, FIDH remain deeply concerned by the fact that the UN Secretary-General and
UN Human Rights High Commissioner calls on the State Parties to both fight terrorism and
respect the international human rights standards and the international humanitarian law have not
been listened to. Hence, the fight against terrorism has dominated debates, t6 the detriment of an
evaluation of human rights situations. One year after its inception in autumn 2001, the United
Nations Committee on Terrorism had received 207 reports from 163 governments. This
enthusiasm contrasts with the cumulative delay of 1,371 reports regretted by the six UN
committees in charge of monitoring the application of human rights treaties.

However, the FIDH welcomes the resolution unanimously adopted during the 57th session of the
UN General Assembly in 2002 A/RES/57/219, which emphasises the importance of both
combating terrorism and respecting the Rule of Law and individual freedom. The position

adopted by Kofi Annan, UN Secretary-General, to the 20 January Security Council ministerial
meeting on terrorism, denouncing the fact that: "Internationally, we are seeing an increasing use of
what I call the "T-word" — terrorism — to demonize political opponents, to throttle freedom of
speech and the press, and to delegitimize legitimate political grievances. We are seeing too many
cases where States living in tension with their neighbours make opportunistic use of the fight

against terrorism to threaten or justify new military action on long-running disputes." Press
Release SG/SM/8583 SC/7639

Indeed, the FIDH believes that the United Nations do have a very important role to play in the
fight against terrorism: it is the most legitimate body to recall the states that, "while there is an
urgent and compelling need to prevent acts of terror, there is a no less compelling need to pursue
the goals enshrined in the United Nations Charter."

Hence, the FIDH recommends that:

- States now consider that the coalition against terrorism must act within the framework of
international human rights standard and international humanitarian law.

- Efforts should be made by the States so that the Arab Convention for the suppression of
terrorism and the African Union's Convention against Terrorism should be revised in order to
refer to international human rights and humanitarian law;

- the UN Commission for Human Rights adopt a resolution which firmly stresses that fighting
against terrorism does not prevent State Parties to comply with their International Human Rights
commitments;

- that the Commission set up a special mechanism to monitor the impact of counter-terrorism

measures undertaken by State Parties on Human rights at the national, regional and international !
levels. |
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* This written statement is issued, unedited, in the language(s) received from the submitting non-
governmental organization(s).

** Civil and Political Rights, including the Question of Torture and Detention, Report of the Working Group on
Arbitrary Detention, EICN.4;’2003I!8.. _

*%* Geo the FIDH request, on March 4 2002,to the Committee on the Elimination ofAI_l forms of Racial
Discrimination (CERD) for an urgent procedure on the cases of the Anti Terrorism Act in the UK, the USA
PATRIOT Act and the Anti-terrorist legislation in Germany

****Terrorism is not as such a separate offence in the international field

© Copyright 1996-2000

Office of the United Nations High Commissioner for Human Rights
Geneva, Switzerland
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Resolution adopted by the General Assembly

[on the report of the Third Committee (A/57/556/Add.2 and Corr.1-3)]

57/219. Protection of human rights and fundamental freedoms
while countering terrorism

The General Assembly,
Reaffirming the purposes and principles of the Charter of the United Nations,

Reaffirming also the fundamental importance, including in response to
terrorism and the fear of terrorism, of respecting all human rights and fundamental
freedoms and the rule of law,

Recalling that States are under the obligation to protect all human rights and
fundamental freedoms of all persons,

Recalling also the relevant resolutions of the General Assembly and the
Security Council on measures to eliminate international terrorism,

Recalling further its resolution 48/141 of 20 December 1993 and, inter alia,
the responsibility of the United Nations High Commissioner for Human Rights to
promote and protect the effective enjoyment of all human rights,

Reiterating paragraph 17 of section]l of the Vienna Declaration and
Programme of Action, adopted by the World Conference on Human Rights on
25 June 1993,' which states that acts, methods and practices of terrorism in all its
forms and manifestations are activities aimed at the destruction of human rights,
fundamental freedoms and democracy, threatening territorial integrity, security of
States and destabilizing legitimately constituted Governments, and that the
international community should take the necessary steps to enhance cooperation to
prevent and combat terrorism,

Noting its resolution 56/160 of 19 December 2001 and noting also
Commission on Human Rights resolution 2002/35 of 22 April 2002, on human
rights and terrorism,

Reaffirming its unequivocal condemnation of all acts, methods and practices of
terrorism, in all their forms and manifestations, wherever and by whomsoever

' A/CONF.157/24 (Part 1), chap. III.

* See Official Records of the Economic and Social Council, 2002, Supplement No. 3 (E/2002/23), chap. II,
sectl. A.
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committed, regardless of their motivation, as criminal and unjustifiable, and
renewing its commitment to strengthen international cooperation to prevent and
combat terrorism,

Stressing that everyone is entitled to all the rights and freedoms recognized in
the Universal Declaration of Human Rights3 without distinction of any kind,
including on the grounds of race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status,

Recalling that, in accordance with article 4 of the International Covenant on
Civil and Political Rights,® certain rights are recognized as non-derogable in any
circumstances and that any measures derogating from the provisions of the
Covenant must be in accordance with that article in all cases, and underlining the
exceptional and temporary nature of any such derogations,

1.  Affirms that States must ensure that any measure taken to combat
terrorism complies with their obligations under international law, in particular
international human rights, refugee and humanitarian law;

2. Encourages States, while countering terrorism, to take into account
relevant United Nations resolutions and decisions on human rights, and encourages
them to consider the recommendations of the special procedures and mechanisms of
the Commission on Human Rights and the relevant comments and views of United
Nations human rights treaty bodies;

3. Requests the United Nations High Commissioner for Human Rights,
making use of existing mechanisms:

(a) To examine the question of the protection of human rights and
fundamental freedoms while countering terrorism, taking into account reliable
information from all sources;

(b) To make general recommendations concerning the obligation of States to
promote and protect human rights and fundamental freedoms while taking actions to
counter terrorism;

(¢) To provide assistance and advice to States, upon their request, on the
protection of human rights and fundamental freedoms while countering terrorism, as
well as to relevant United Nations bodies;

4. Requests the Secretary-General to submit a report on the implementation
of the present resolution to the Commission on Human Rights at its fifty-ninth
session and to the General Assembly at its fifty-eighth session.

77th plenary meeting
18 December 2002

3 Resolution 217 A (lI1).
* See resolution 2200 A (XX1), annex.
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Resolution 1373 (2001) :

Adopted by the Security Council at its 4385th meeting, on
28 September 2001

The Security Council,

Reaffirming its resolutions 1269 (1999) of 19 October 1999 and 1368 (2001) of
12 September 2001,

Reaﬁi.rming also its unequivocal condemnation of the terrorist attacks which
took place in New York, Washington, D.C. and Pennsylvania on 11 September 2001,
and expressing its determination to prevent all such acts,

f?eaﬁirming further that such acts, like any act of international terrorism,
constitute a threat to international peace and security,

R.a?aﬁirming the inherent right of individual or collective self-defence as
recognized by the Charter of the United Nations as reiterated in resolution 1368
(2001),

Reaffirming the need to combat by all means, in accordance with the Charter of
the United Nations, threats to international peace and security caused by terrorist
acts,

Deeply concerned by the increase, in various regions of the world, of acts of
terrorism motivated by intolerance or extremism,

(_Tah‘:'ng on States to work together urgently to prevent and suppress terrorist
acts, including through increased cooperation and full implementation of the
relevant international conventions relating to terrorism,

. Recognizing the need for States to complement international cooperation by
taking additional measures to prevent and suppress, in their territories through all
lawful means, the financing and preparation of any acts of terrorism,

Reaffirming the principle established by the General Assembly in its
declaration of October 1970 (resolution 2625 (XXV)) and reiterated by the Security
Council in its resolution 1189 (1998) of 13 August 1998, namely that every State
has t!_le duty to refrain from organizing, instigating, assisting or participating in
terrorist acts in another State or acquiescing in organized activities within its
territory directed towards the commission of such acts,

Acting under Chapter VII of the Charter of the United Nations,

)T 0 O

SfRESf]373 (2001)




S/RES/1373 (2001)

S/RES/1373 (2001)

1. Decides that all States shall:
(a) Prevent and suppress the financing of terrorist acts;

(b) Criminalize the wilful provision or collection, by any means, directly or
indirectly, of funds by their nationals or in their territories with the intention that the
funds should be used, or in the knowledge that they are to be used, in order to carry
out terrorist acts;

(c) Freeze without delay funds and other financial assets or economic
resources of persons who commit, or attempt to commit, terrorist acts or participate
in or facilitate the commission of terrorist acts; of entities owned or controlled
directly or indirectly by such persons; and of persons and entities acting on behalf
of, or at the direction of such persons and entities, including funds derived or
generated from property owned or controlled directly or indirectly by such persons
and associated persons and entities;

(d) Prohibit their nationals or any persons and entities within their territories
from making any funds, financial assets or economic resources or financial or other
related services available, directly or indirectly, for the benefit of persons who
commit or attempt to commit or facilitate or participate in the commission of
terrorist acts, of entities owned or controlled, directly or indirectly, by such persons

and of persons and entities acting on behalf of or at the direction of such persons;

2. Decides also that all States shall:

(a) Refrain from providing any form of support, active or passive, to entities
or persons involved in terrorist acts, including by suppressing recruitment of
members of terrorist groups and eliminating the supply of weapons to terrorists;

(b) Take the necessary steps to prevent the commission of terrorist acts,
including by provision of early warning to other States by exchange of information;

(¢) Deny safe haven to those who finance, plan, support, or commit terrorist
acts, or provide safe havens;

(d) Prevent those who finance, plan, facilitate or commit terrorist acts from
using their respective territories for those purposes against other States or their
citizens;

(e) Ensure that any person who participates in the financing, planning,
preparation or perpetration of terrorist acts or in supporting terrorist acts is brought
to justice and ensure that, in addition to any other measures against them, such
terrorist acts are established as serious criminal offences in domestic laws and
regulations and that the punishment duly reflects the seriousness of such terrorist

acts;

(f) Afford one another the greatest measure of assistance in connection with
criminal investigations or criminal proceedings relating to the financing or support
of terrorist acts, including assistance in obtaining evidence in their possession
necessary for the proceedings;

(g) Prevent the movement of terrorists or terrorist groups by effective border
controls and controls on issuance of identity papers and travel documents, and
through measures for preventing counterfeiting, forgery or fraudulent use of identity
papers and travel documents;

3. Calls upon all States to:

. (a) Find ways of intensifying and accelerating the exchange of operational
information, especially regarding actions or movements of terrorist persons or
networks; forged or falsified travel documents; traffic in arms, explosives or
sensitive materials; use of communications technologies by terrorist groups; and the
threat posed by the possession of weapons of mass destruction by terrorist groups;

(b) Exchange information in accordance with international and domestic law
and cooperate on administrative and judicial matters to prevent the commission of
terrorist acts;

(c) Cooperate, particularly through bilateral and multilateral arrapgements
and agreements, to prevent and suppress terrorist attacks and take actioh against
perpetrators of such acts;

(d! Become parties as soon as possible to the relevant international
conventions and protocols relating to terrorism, including the International
Convention for the Suppression of the Financing of Terrorism of 9 December 1999;

(e)_ Increase cooperation and fully implement the relevant international
conventions and protocols relating to terrorism and Security Council resolutions
1269 (1999) and 1368 (2001);

(f) Take appropriate measures in conformity with the relevant provisions of
national and international law, including international standards of human rights,
before granting refugee status, for the purpose of ensuring that the asylum-seeker
has not planned, facilitated or participated in the commission of terrorist acts;

(g) Ensure, in conformity with international law, that refugee status is not
abused by the perpetrators, organizers or facilitators of terrorist acts, and that claims
of political motivation are not recognized as grounds for refusing requests for the
extradition of alleged terrorists;

4.  Notes with concern the close connection between international terrorism
and transnational organized crime, illicit drugs, money-laundering, illegal arms-
trafficking, and illegal movement of nuclear, chemical, biological and other
potentially deadly materials, and in this regard emphasizes the need to enhance
coordination of efforts on national, subregional, regional and international levels in
grder to strengthen a global response to this serious challenge and threat to
international security;

5. Declares that acts, methods, and practices of terrorism are contrary to the
purposes and principles of the United Nations and that knowingly financing,
planning and inciting terrorist acts are also contrary to the purposes and principles
of the United Nations;

6.  Decides to establish, in accordance with rule 28 of its provisional rules of
procedure, a Committee of the Security Council, consisting of all the members of
the Coqncil, to monitor implementation of this resolution, with the assistance of
appropriate expertise, and calls upon all States to report to the Committee, no later
thaf: 90 days from the date of adoption of this resolution and thereafter according to
a timetable to be proposed by the Committee, on the steps they have taken to
implement this resolution;

o 7. Directs the Committee to delineate its tasks, submit a work programme
wuth!n 39 days of the adoption of this resolution, and to consider the support it
requires, in consultation with the Secretary-General;
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8.  Expresses its determination to take all necessary st_cpslin order to ensure council GENERAL
the full implementation of this resolution, in accordance with its responsibilities

under the Charter;

E/CN.4/2003/120

: i i f this matter.
9.  Decides to remain seized of thi 20 March 2003
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Protecting human rights and fundamental freedoms
while countering terrorism

Report of the Secretary-General on implementation of
General Assembly resolution 57/219

Introduction

I. The present report is submitted pursuant to General Assembly resolution 57/219 of 18
December 2002, "Protecting human rights and fundamental freedoms while countering terrorism",
in which the Assembly requested the Secretary-General to submit a report on its implementation
to the Commission on Human Rights at its fifty-ninth session and to the General Assembly at its
fifty-eighth session.

2. In resolution 57/219 the Assembly affirmed that States must ensure that any measure taken to

combat terrorism complies with their obligations under international law, in particular

international human rights, refugee and humanitarian law; encouraged States to take into account

relevant United Nations resolutions and decisions on protecting human rights while countering |
terrorism, and encouraged them to consider the recommendations of the special procedures and

mechanisms of the Commission on Human Rights and the relevant comments and views of

United Nations treaty bodies; and requested the United Nations High Commissioner for Human |
Rights, making use of existing mechanisms: |

(a) To examine the question of protecting human rights and fundamental freedoms while
4 countering terrorism, taking into account reliable information from all relevant sources, including

Governments and international and non-governmental organizations;

(b) To make general recommendations concerning the obligation of States to promote and protect
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human rights and fundamental freedoms while taking actions to counter terrorism;

(¢) To provide assistance and advice to States upon their request, as well. as to Unitf-:d Natioqs
bodies, on the protection of human rights and fundamental freedoms while countering terrorism.

3. As a preliminary step, the High Commissioner for Hl..lmaf'l Rights has sent Iette_rs to a wide
range of sources, requesting information relevant to the1r_etf0rts to ensure protectlon'of human
rights and fundamental freedoms while countering terrorism. Thc? sources addrcs§ed mch_Jde
Member States, regional organizations, non-governmental organizations, anq United Nations
departments and agencies. The information received will be revaved anfi will form part of the
basis of my report to the General Assembly at its fifty-eighth session on implementation of
resolution 57/219.

[. United Nations Action To Date

4. The issue of the protection of human rights and fundamental freedoms while cou1:1tering
terrorism remains a matter of great concern to the United Nations. In remarks to a high-level
debate of the Security Council on counter-terrorism, on 20 January 2003, I stated:

"[W]e must never lose sight of the fact that any sacrifice o'f freedom or the rgle of ls-;w wi_thin
States - or any generation of new tensions between States in the name of anti-terrorism - is to hand
the terrorists a victory that no act of theirs alone could possibl)_r br'mg. _Even as many are rightly
praising the unity and the resolve of the international community in this crucxal'struggle, '
important and urgent questions are being asked about what might be calletf:l the collater:ell damage
of the war on terrorism - damage to the presumption of innocence, to precious human rights, to
the rule of law, and to the very fabric of democratic governance."

5. The High Commissioner for Human Rights has placed great f:mpha:sis on the need to respect
human rights while countering terrorism in his bilateral discussions with Member States. In
particular, he has underlined the principle that any exceptional measures taken to counter
terrorism must be subject to strict limitations, including that they be transparent, necessary, time-
limited and otherwise strictly proportional to the exigencies of the situation. The High _
Commissioner has also continued to call attention to certain human rights protections which are
non-derogable under any circumstances, including states of emergency. These include. (but are not
limited to) the right to life; the prohibition against torture or cruel, mh.u-man or degra_dmg. B
punishment; the principle of legality in the field of criminal law (rec!umng that crlmiqal 'llablhty
be strictly subject to precise provisions in the law applicable at the time the act or omission took
place, except where a later law imposes a lighter penalty); the recognition of everyone as a person
before the law; and freedom of thought, conscience and religion.

6. The High Commissioner has established a useful dialogue with the Counu?r-'Terrorism .
Committee of the Security Council and will maintain it, pursuant to the provisions of rtfsolutxon
57/219. The High Commissioner briefed CTC on 21 October 2002 and proposed thz:}t his Ofﬁf:e
continue to provide CTC with information pertinent to the implementation of Security COLII:lC.ll
resolution 1373 (2001), highlighting its implications for human rights, for example by_ providing
advice on appropriate standards and principles and notifying CTC of the relevant ﬁr_ldlngs 'of the
United Nations human rights mechanisms. The High Commissioner recommended in particular
that CTC strengthen its links with the Human Rights Committee, responsible f(?r monitor'ing State
compliance with the International Covenant on Civil and Political Rights. In this connection,
OHCHR and CTC are arranging reciprocal briefings between the Human Rights Committee and
CTC in March and April 2003.

7. An additional important initiative on this issue was the establishment in October 2001 of the
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Secretary-General's Policy Working Group on the United Nations and Terrorism, and in
particular, the subgroup on human rights. The subgroup, chaired by the Deputy High
Commissioner for Human Rights, was tasked with developing background information and
making recommendations on the question of terrorism and human rights. In its report to the Policy
Working Group submitted in April 2002, the subgroup reviewed key pronouncements of the
Security Council and regional bodies on the issue of human rights and terrorism. While reiterating
the obligation of States to take vigorous measures to ensure the security of their populations, the
report also reviewed the limitations on State action set by international human rights standards
and their interpretation by United Nations treaty bodies, the European Court of Human Rights, the
Inter-American Court of Human Rights and other bodies.

8. In its report (A/57/273, annex - S/2002/875, annex), the Policy Working Group recommended
that the United Nations High Commissioner for Human Rights should convene a consultation of
international, regional and subregional organizations and non-governmental organizations on the
protection of human rights in the struggle against terrorism. It proposed that the United Nations
Department of Public Information be requested, in consultation with OHCHR, to publish a digest
of the core jurisprudence of international and regional human rights bodies on the protection of
human rights in the struggle against terrorism. It recommended that OHCHR make maximum use
of its field presences and its regional experts, as well as the findings of the human rights treaty
bodies and special rapporteurs, in its examination of this issue. Finally, the Policy Working Group
proposed that the High Commissioner for Human Rights maintain his dialogue with the Security
Council's Counter-Terrorism Committee on the importance of ensuring respect for human rights
in the implementation of legislation, policies and practices to combat terrorism. All of these
proposals, currently in the process of implementation, are consistent with the provisions of
General Assembly resolution 57/219.

9. The existing human rights mechanisms of the United Nations continue to consider human
rights aspects of counter-terrorism measures, a process which has been reinforced since 11
September 2001. The Human Rights Committee, the Committee against Torture and the
Committee on the Elimination of Racial Discrimination have all recently produced findings on
aspects of counter-terrorism measures taken by a number of Member States. These findings
supplement the extensive body of jurisprudence on the issue previously developed by the human
rights treaty bodies.

10. A number of special procedures, including the Special Rapporteurs on torture, the
independence of judges and lawyers, and contemporary forms of racism, racial discrimination,
xenophobia and related intolerance have examined the question of human rights and counter-
terrorism measures and addressed aspects of it in reports to the Commission on Human Rights
and the General Assembly. In addition, the Sub-Commission on the Promotion and Protection of
Human Rights continued to study the subject of terrorism and human rights and to consult on the
issue with relevant United Nations bodies.

II. Future Activities

11. OHCHR will maintain an active profile on the issue of human rights and counter-terrorism
measures, in furtherance of resolution 57/219. OHCHR is strengthening its capacity in this area,
particularly with regard to its ability to assess counter-terrorism policies and practices from a
human rights perspective, taking into account reliable information from all relevant sources, and
to propose strategies in its technical cooperation programme to assist States, upon their request, in
protecting human rights in their efforts against terrorism.

12. On the basis of all the foregoing, I will submit a more comprehensive report on
implementation of resolution 57/219 to the General Assembly at its fifty-eighth session.
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13. The necessity of ensuring respect for human rights in the ir}temationa_ll campe_li gn to elimiqate
the practice and threat of terrorism will continue to be emphasized, consistent with thf: provisions ’ -
of General Assembly resolution 57/219. As reflected in the Charter of the United Nations, the Economic and Social pjs.
Organization has an important dual role to serve in this respect - that of pl:omo_lmg the. Council G
maintenance of international peace and security while also seeking to achieve international
cooperation in encouraging respect for the human rights and fundamental freedoms of all. e R B

. . 7 March 2003
14. Initiatives already taken to promote exchanges of views and information on this issue will be

maintained. The dialogue which has been established between t'he Coupter-Terrorism Corpmittee
of the Security Council and OHCHR will be further built upon in the_ time ahead: The Ur'uted Oriinal: ENGLISH
Nations will develop further the dialogue which has been initiated within the United Natlons
system and with regional and non-governmental partners, as well as Member States, in order to _ Bglish and Freach only
better implement resolution 57/219. COMMISSION ON HUMAN RIGHTS

Fifty-ninth session

Item 11 of the provisional agenda

** |n accordance with General Assembly resolution 53/208 B, paragra:ph 8, this document is
submitted late so as to include the most up-to-date information possible. S b e Bipia
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Geneva, Switzertand The Secretary-General has received the following written statement which is circulated in

accordance with Economic and Social Council resolution 1996/31.

[31 January 2003]

Promoting human rights in the fight against terrorism

1. Since the attacks in the United States on September 11, 2001, the global problems of violence

and the absence of security — that so often appear to be a distant phenomenon — have suddenly
become pressing concerns in international relations between States. In virtually every nation, part
of the response to September 11th has been the hasty enactment of new national security and |
emergency legislation and the implementation of new surveillance and investigative measures to ‘
combat terrorism. Although States have a duty to protect the right to life of all people within their |
jurisdiction, measures taken by some States pose a serious danger to human rights. When dealing ‘
with human insecurity, the challenge is not to promote security at the expense of human rights,

but rather to ensure full respect of human rights for all, even in situations where national security M
is at stake. There must be no trade-off between effective action to counter terrorism and the

protection of the full range of human rights. '

2. As the international community struggles to conceptualize and articulate a clear definition of
"terrorism", many different actors use fear and violence to further their political ends. It is |
therefore imperative to distinguish between State terrorism, State-sponsored (or State-linked) I
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terrorism and terrorism perpetrated by non-state actors. Moreover, with different targets of fear
and violence, we must also distinguish between intra-State terrorism, inter-State terrorism and
international terrorism. With so many variations and nuances on the concept of "terrorism", we
must be prudent in the use of a single, politically-loaded term. We must resist the temptation to
use terrorism as a catch-all phrase for all serious domestic or international crimes. Rights &
Democracy strongly condemns all acts of terrorism committed by State and non-State actors.

3. Rights & Democracy is deeply concerned with the repressive attitudes of some governments
that have used the so-called international "war on terrorism" as a pretext to crackdown on political
dissidents, separatists and religious groups, to create informal criminal justice systems and to
adopt restrictive or punitive policies against refugees, asylum-seekers, and foreigners. History
shows that periods of security troubles are precisely moments where it is necessary to fight for the
protection of human rights. The fight against terrorism must not lead to the adoption of counter-

 terrorism measures that are incompatible with international human rights and humanitarian law
standards. In the long term, greater respect for human rights and humanitarian law, democracy and
social justice, will prove to be more effective measures against terrorism.

4. International human rights law, through mechanisms such as derogations and restrictions
clauses, recognizes and provides means by which the restriction or suspension of certain rights
may be necessary and permitted in exceptional circumstances to protect human rights. The
terrorist attacks of September 11th have not changed the fundamental precepts. States must be
made aware of the responsibilities placed upon them by the various international human rights
instruments and reminded that the key provisions of the International Covenant on Civil and
Political Rights cannot be derogated from at all costs.

5. There is no dichotomy between human rights and security. The conceptual linkage between
human rights and terrorism, which places the law and respect for human rights obligations at the
centre of the fight against terrorism, has been highlighted on a number of occasions by the UN
Secretary-General, the UN High Commissioner for Human Rights and other international leaders.
For instance, in her report on "Human Rights: A Unity Framework" presented to the 58th session
of the Commission on Human Rights, former High Commissioner for Human Rights, Mary
Robinson, reminded States that "an effective international strategy to counter terrorism should use
human rights as its unifying framework" and that “the promotion and protection of human rights
should be at the centre of the strategy to counter terrorism" (E/CN.4/2002/18). More recently,
addressing the Security Council on October 4, 2002, to commemorate the one-year anniversary of
the Committee on Counter-Terrorism, Secretary-General Kofi Annan, in his endorsement of a
three-pronged counter-terrorism strategy based on di ssuasion, denial and cooperation, emphasized
that "to achieve effective dissuasion, it is essential to remember that the fight against terrorism 1is
above all a fight to preserve fundamental rights and sustain the rule of law. By their very nature,
terrorist acts are grave violations of human rights. Therefore, to pursue security at the expense of
human rights is short-sighted, self-contradictory, and, in the long run, self-

defeating" (SG/SM/8417).

6. Rights & Democracy believes that the quest for a balanced approach between anti-terrorism
legislation and the protection of fundamental rights and the rule of law should take into account:

- the need to promote substantive laws at the national level that respect human rights, e.g.
protection against torture and inhuman treatment;

- the need to promote procedural safeguards for those who are arrested under national security
related laws, including access to lawyers, expeditious access to the courts and independence of the
judiciary;

- the need to address the concerns of special groups such as women, children, refugees/asylum-
seekers, minorities and indigenous peoples;
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- the need to ensure that there are checks and balances against abuses of power and that State
power is not untrammelled;

- the need to abide by international human rights standards, particularly to ensure that those
national provisions attempting to derogate from human rights (clawbacks) do not derogate from
non-derogable rights such as the right to life and freedom from torture and that derogations are
reasonable, proportional to the threats and in conformity with the fundamental interests of society
and democracy;

- the need to promote the view that human rights/human security and national security are
compatible and that they are both accommodated in international law and the international human
rights framework.

7. Rights & Democracy welcomes the adoption of Resolution 57/219 on "Protecting human rights’
and fundamental freedoms while countering terrorism" by the UN Assembly General during its
57th session in December 2002. By adopting this far-reaching resolution, the General Assembly
reaffirmed the importance of respecting human rights, fundamental freedoms and the rule of law
while countering terrorism. The resolution stresses States' obligations to ensure that certain non-
derogable rights are fully observed at all times, and that if States derogate from their obligations,
they must unequivocally meet all the requirements of article 4 of the International Covenant on
Civil and Political Rights. Finally, the General Assembly also calls on the High Commissioner for
Human Rights to monitor the protection of human rights while countering terrorism and to make
recommendations to States

8. Rights & Democracy and others NGOs look at the Commission on Human Rights to address
Fhis important issue. We believe the Commission, as UN's supreme human rights body, has an
important role to play in assessing if the measures taken by States to combat terrorism are in
conformity with international human rights and humanitarian law standards and make
recommendations to governments and other UN bodies. It must send a clear message that there is
no contradiction between human rights and security. It must ensure that every effort possible is
taken to protect those threatened by human rights violations, whether violations result directly
from terrorism or are committed in the name of counter-terrorism.

Recommendations
Rights & Democracy calls on the Commission on Human Rights to pay specific attention to the
measures taken by States to combat terrorism and adopt a resolution to:

1. Recall that any action undertaken in the name of combating terrorism, including military action,
must unequivocally be conducted within international human rights and humanitarian law
standards;

2. Make a statement of principle regarding legitimate non-violent struggles for human rights and
democracy and the protection of human rights defenders in the context of the war on terrorism;

3. Urge all States to ensure that in taking counter-terrorism measures they protect both the security
and the human rights of people, that non-derogable rights are strictly observed, and that relevant
rec_ommendations and observations adopted by the human rights treaty monitoring bodies are
seriously taken into account, notably General Comment No. 29 on States of emergency (article 4

ICCPR) of the Human Rights Committee;

4. . Call for the establishment of a new mechanisms to monitor and analyse the impact on human
rights of measures tgken by States to combat terrorism, with a mandate to make recommendations
to States and to advice the Counter-Terrorism Committee of the UN Security Council;

5. Request relevant special procedures of the Commission — namely, the Special Rapporteur on
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extrajudicial, summary or arbitrary executions, the Special R_epresentative of the Sfecretary-
General on the situation of human rights defenders, the Special Rapportc.eur on the mdepe:ndcnce
of judges and lawyers, the Special Rapporteur on -the }}um_an.rigl_lts of mi grants., the Special
Rapporteur on contemporary forms of racism, racial dlsc_nmmatlon, xc‘nophobia and related
intolerance, and the Working Group on Arbitrary Detention — to monitor and x"eport‘ on thf:
impact of counter-terrorism measures on human rights and make recommendations for their

observance.

* * This written statement is issued, unedited, in the language(s) received from the submitting non-
‘governmental organization(s).
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Press Release

NXXXNAXXNX UN RIGHTS EXPERTS CALL FOR RESPECT XXNXXXXXXX
OF LIBERTIES IN ANTI-TERROR MEASURES

30 June 2003

The following is a joint statement by the Special rapporteurs/representatives, experts
and chairpersons of the working groups of the special procedures of the United
Nations Commission on Human Rights:

The special rapporteurs/representatives, experts and chairpersons of the working
groups of the special procedures of the Commission on Human Rights, who met in
Geneva from 23 to 27 June 2003, expressed alarm at the growing threats against
human rights, threats that necessitate a renewed resolve to defend and promote these
rights. They also noted the impact of this environment on the effectiveness and
independence of special procedures.

Although they share in the unequivocal condemnation of terrorism, they voiced
profound concern at the multiplication of policies, legislations and practices
increasingly being adopted by many countries in the name of the fight against
terrorism, which affect negatively the enjoyment of virtually all human rights -- civil,
cultural, economic, political and social.

They draw attention to the dangers inherent in the indiscriminate use of the term
“terrorism", and the resulting new categories of discrimination. They recall that, in
accordance with the International Covenant on Civil and Political Rights, and
pursuant to the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, certain rights are non-derogable and that any measures of
derogation from the other rights guaranteed by the Covenant must be made in strict
conformity with the provisions of its Article 4.

The special rapporteurs/representatives, experts and chairpersons of the working
groups of the special procedures of the Commission and the chairpersons of human
rights treaty bodies deplore the fact that, under the pretext of combating terrorism,
human rights defenders are threatened and vulnerable groups are targeted and
discriminated against on the basis of origin and socio-economic status, in particular
migrants, refugees and asylum-seekers, indigenous peoples and people fighting for
their land rights or against the negative effects of economic globalization policies.

They strongly affirm that any measures taken by States to combat terrorism must be
in accordance with their obligations under the international human rights
instruments.

They are determined, in the framework of their respective mandates, to monitor and

investigate developments in this area and call upon all those committed to respect for
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human rights, ‘including the United Nations, to be vigilant to prevent any abuse of
counter-terrorism measures.

A full ffsr of the experts and procedures can be found at the following address:
hitp://www. unhchr.ch/html/menu2/2/mechanisms. htm
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The following is a joint statement by the Special rapporteurs/representatives, experts
and chairpersons of the working groups of the special procedures of the United
Nations Commission on Human Rights:

The special rapporteurs/representatives, experts and chairpersons of the working
groups of the special procedures of the Commission on Human Rights, who met in
Geneva from 23 to 27 June 2003, expressed alarm at the growing threats against
human rights, threats that necessitate a renewed resolve to defend and promote these
rights. They also noted the impact of this environment on the effectiveness and

independence of special procedures.

Although they share in the unequivocal condemnation of terrorism, they voiced
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2002 in Focus

'‘Counter-terrorism' and human rights

Further information

Exploiting the atmosphere of fear that followed 11 September, many
governments ignored, undermined or openly violated fundamental
principles of international human rights and humanitarian law.

Report 2003: USA

All Al documents on the United
_3 " Nations i
il ‘i‘t There was widespread abuse of the rights of people detained as A % 53_% ‘1;_:(
Hg,r,q,. 2 ﬁ% suspected al-Qa'ida members or alleged "terrorists". More than 600 people, captured during the war in

# Afghanistan, continued to be held at the US base in Guantanamo Bay, Cuba, without charge or legal | 5
Pﬂ;ﬂ Y %ﬁn assistance. If they were prisoners of war, they should have been released at the end of the war in

o "'"‘t Afghanistan. If they were not prisoners of war, they should have been charged with a recognizable crimin
"'“j L;V - offence or released. The US government, however, treated alleged al-Qa'ida members and associates as -ﬂ'i "Ht'i.
!ﬁ; 2 % ¥4 _ "enemy combatants" — a concept applied to detainees regardless of the circumstances in which they were -12%.!. a-'
captured or taken into custody (including those who were not taken prisoner during armed conflict). Arguing ) |

¥ A2 A L '
| %t 2 g« . the "war" ended — which means they could be detained indefinitely and without the rights aff(guied..to« T A\ Begat, ﬁq-%,

o prisoners of war or criminal suspects. al
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US forces also held hundreds of detainees in Afghanistan. Some were reportedly transferred to United Fron
forces in Afghanistan despite their record of abusing defainees; others were sent to countries where torture
and ill-treatment are rife. In Pakistan, the authorities handed over more than 400 people to US custody
without adequate human rights safeguards, in breach of domestic legislation regarding extradition and the
international principle of non-refoulement.

In Yemen, US officials collaborated with the local authorities to locate, attack with missiles and kill six men,
one of whom was suspected of being a leading al-Qa'ida member. Available information indicated that on
-, that occasion no attempt was made to arrest, charge or prosecute the al-Qa'ida suspect.
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ez %‘EThe UN Security Council did little to counter the atmosphere in which human rights were sacrificed in the 1@% :

Al “name of "counter-terrorism". The Security Council, which had adopted Resolution 1373 in 2001 compelling | #e4Zf %L

:’ﬂ,'l iall governments to take measures against "terrorism", and its Counter-Terrorism Committee consistently ﬂﬁl’

I.refused to allow UN human rights mechanisms to advise or inform these initiatives. In November the UN { W 'F’l’&

° ;¥ General Assembly adopted a resolution calling on the High Commissioner for Human Rights to analyse thé| Y%=y A 255

2 olok, " effects of "counter-terrorism” measures: a similar initiative by Mexico had earlier failed at the UN Human __ k2 W »we !
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! Rights Commission for lack of support. \Z‘lﬁ&:i‘f: 2 -i‘!,i%l%-, Ry Y ‘ot |

41973 MY . Governments around the world appeared to take on board the message that human rights standards could ” |

Wpr“l 'ﬁfﬂ#‘ jettisoned in times of emergency. Some sought to use the "war against terrorism" to legitimize their &’[ o 35"%'/‘% i
f‘ repression of political dissent and their failure to address internal conflicts and grievances. In the i a-t.g.,.?/ %T’%’L" |

|"F‘}')L‘e lﬂ-’;‘,_f Philippines, the government branded lawful groups critical of the government, including some human rights ; ML ft

. Jla | Organizations, as "fronts" for an armed opposition group, increasing human rights defenders' vulnerability to* ﬁH ;

2 Yo, abuse. In Liberia, journalist and human rights activist Hassan Bility was accused of belonging to an armed ®.

R opposition group, severe[é’toﬂured and held incommunicado and without charge or trial for six months. His Aoy 'ﬁb’%&,
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The introduction of "anti-terrorism" measures that oms, seen in many countries in

e %% 1 |
42255 APLF,
43 @

PN . the months following the 11 September attacks, continued in 2002. In India, for example, parliament 40 ezt i
= %¢243%enacted the Prevention of Terrorism Act in March, which provides for confessions obtained in police custody Y4 *efidqR
uHud to be admissible in courts for "terrorist" offences. Confessions in police custody in India are often extracted I
” ﬁ'l ﬁthrough torture, and Indian law prohibits such confessions from being submitted as evidence for other z W W‘%’;
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Many governments justified "counter-terrorism" measures on tﬁé’grounds of protecting civilians from violent %‘t‘i "’I’é?l‘{%i !
attack. Al strongly condemned such attacks, including the hostage-taking by Chechen rebels in a Moscow

i { 2 2ol
theatre; suicide bombings by Palestinians in Israel; killings by Maoist groups in Nepal; and kidnappings by “?'IV i # |
armed political groups in Colombia — and called for the perpetrators to be brought to justice in fair Ui 4L

procedures. However, in the post-11 September world, many governments spoke not of law enforcement
and justice, but of self-defence and war — a war that appeared to be increasingly waged outside the norms

of human rights and international humanitarian law.
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[I. CONCLUDING REMARKS

Introduction

I. In its resolution 1996/20 of 29 August 1996, the Sub-Commission on Prevention of
Discrimination and Protection of Minoxitiesidecided to entrust Ms. Kalliopy K. Koufa wath the
task of preparing a working paper on the question of terrorism and human rights, to be
considered at its forty-ninth session. In response to this request, Ms. Koufa submitted her
working paper (E/CN.4/Sub.2/1997/28), identifying the many diverse, complex and contentious
issues involved in the discussion of this question, and proposed a number of ways to study
further this topic. ‘

2. The Sub-Commission, in its resolution 1997/39 of 28 August 1997, commenting on the very
comprehensive and well documented working paper, and endorsing the basic approach set out by
Ms. Koufa, recommended that the Commission on Human Rights approve her appointment as
Special Rapporteur to carry out a comprehensive study on terrorism and human rights. The
Commission on Human Rights, in its decision 1998/107 of 17 April 1998, approved the
appointment of Ms. Koufa as Special Rapporteur. The Economic and Social Council, in its
decision 1998/278 of 30 July 1998, endorsed the above decision of the Commission.

3. At the fifty-first session of the Sub-Commission, the Special Rapporteur submitted her
preliminary report (E/CN.4/Sub.2/1999/27), containing an historical overview of the evolution of
the question of terrorism within the United Nations system and analysis of the major areas in
which terrorism affects, directly and indirectly, the full enjoyment of human rights. She further
identified and discussed other basic priority areas that would next deserve to be examined also,
such as the question of definition, the interrelated questions of the scope of application of human
rights law and of the accountability of the non-State actors, as well as recent trends in
contemporary terrorism.

4. In its resolution 1999/26 of 26 August 1999, the Sub-Commission expressed its deep
appreciation to the Special Rapporteur for her excellent and comprehensive preliminary report
and requested the Secretary-General to transmit it to Governments, specialized agencies and
concerned inter-governmental and non-governmental organizations with the request that they
submit to her pertinent comments, information and other data. It also requested the Secretary-
General to provide for visits of the Special Rapporteur to Geneva, New York and the United
Nations Office for Drug Control and Crime Prevention in Vienna, in order to hold consultations
and complement her research.

5. In its resolution 2000/30 of 20 April 2000, the Commission on Human Rights, taking note of
Sub-Commission resolution 1999/26, requested the Secretary-General to continue to collect
information on the topic, and to make it available to the concerned special rapporteurs, including
this Special Rapporteur. The Commission also endorsed the Sub-Commission’s request for
consultations. The Economic and Social Council, in its decision 2000/260 of 28 July 2000,
approved that request.

6. At the fifty-third session of the Sub-Commission, the Special Rapporteur presented her
progress report (E/CN/4/Sub.2/2001/31), in which she provided up-dated information on the
development of international antiterrorist action and addressed several controversial issues, such
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as the problem of definition, the concept of terrorism by refg;erltc?_to ;h(ff%otz:t::;l-ns)tr?;cm athe
[ in i 1 ore fully the manifestation ism,
State actors involved in it, but exploring m ; D
[ is the potential use of weapons 0
issue of new forms of terrorism and of ‘ of mass e
terrorist groups. In this context, she discussed the potentially grave 1rn;‘)hcatlolzl15_ tha{:o}?g —
terrorist use of weapons of mass destruction and States’ counter-terrorism poIicies Ao% L -
human rights, and warned against the disturbing tendency to categorize ordmariz lc_:rr(;?ll;rrln y
as terrorism ;xs well as against those alarmist analyses thath canT!EadStoe {(::i(:iugzgpi s
si ing i infri nt of human rights. The Sp
measures easily falling into the infringement 0 : _ appo :
discussed the distinction between armed conflict anc! terrorism, stressing (tih_cir po;r;tsoci)n o
divergence as well as their convergence when terrorist act_s a;f-: commrut; hm fzz hergfougwed s
i ' - ination forming part of this discussion. She ur |
conflict, the issue of self-determination : ‘ e
analysis with an extensive consideration of the’ m"q_)a(it of terrorism or; ;;?—?I; ngﬁA, o
emphasis on the issues raised by the Commission in 1ts resolutions 1 p 3

2000/30 of 20 April 2000 and 2001/37 of 23 April 2001.

7. The Sub-Commission, in its resolution 2001/18 of 16 August 2001, qx?x;ssed ::uieggntmue
ai)preciaticm for the excellent progress report and regg§§ted tfh;;t tki;:' 'Stg?icﬁatioiipi% i
1 i i d ies of the Uni
her direct contacts with the competent services an ;
and Vienna. It also requested the Secretary—General- to transmit the pll'ogrgss rs_p(:;t( ;)nm e
Governments, specialized agencies and concerned m:Erggver{]r;lilt;ngeur:oFii e
T—— i ts to the Special Ka ; »
organizations to enable them to submit commen!
Cfmmission requested the Special Rapporteur to_prepare a second plylrogress r::spg?éhggi 8
Commission, in its resolution 2002/35 of 22 April 2002, endorsed the reques

Commission for a second progress report and for continuing consultations.

8. The Special Rapporteur submitted to the Sub-Comm_ission, at its fifty- gounh s;:ssi(z)gblller
Su:::cond progress report (E’CN.4fSub.2s‘2002135), 1ertten 1ndthi:1 “;?(ksrgi ;i;in gc;;tlfl:?mirn ; the,
1 i tress and sho
under the enormous emotional and psycholog;ca stress : e
i United States of America and their
1d, due to the well known terrorist events in Fhe . ' _
::Va(:;stropuhic consequences. Sensing the shifting international environment, the surfacing new

trends and developments as a result of the accelerated fight against terrorism, and the worldwide

g . s . : i
“close-to-panic” reaction in much of the political and legal activity relating to terrorism, Wi

their obviously serious implications for international and human rights la:k as “Aell a;valuate e
humanitarian law, the Special Rapporteur pondered over the need to rethink and re-

future course of her work. In particular, she thought that it would be detrimental to her study to

continue working on it as if 11 September 2001 had not happened. The 11 September 2001

" . e . b
catalyst of events and developments, disparate Views of opinion and se_rlgl (%cbate 2:&;;“:, ; ier
rights, terrorism, and the “new” international law was adding to .the. origina rpomd .
man(;lz;te making it gain in both importance and hard;sihlifj. Thlc(: s;gg;f:lcz‘:l;g F;‘:E?Easse Fodice
: inst terrorism and the risK O

consequences of the global fight against nd th e

justi i diversion from her basically P
and the rule of law justified, in her opinion, some : !
approach of the study on terrorism and human rights towards one that is more human rights

specific.

9. Therefore, seizing the opportunity given to her for the presenta;io}? tto thc:?:;(iﬂg:};n\:rsz?& -
i : ial Rapporteur devoted most of that repo
of a second progress report, the Special ur dev B
i i i i iviti d initiatives undertaken since eptem .
relevant international antterrorist activities a.m 1 . . ; :
and the relevant reactions by various international human rights bodies and mechanisms, both a
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the global and the regional levels. In this light, she addressed inter alia the main action
undertaken by the Security Council; commented on the Counter-terrorism Committee that was
created under its authority; discussed initiatives at the General Assembly and the effort to
finalize the draft international convention on international terrorism; drew attention to the
UNESCO resolution of 20 October 2001 which rejected the notion of associating temrorism with
any particular religion or nationality and pointed out that social injustice is a fertile ground for
terrorism; and reviewed initiatives undertaken at the regional level (i.e., within the European
Union, the Council of Europe, the Organization for Security and Co-operation in Europe, the

Organization of American States, the League of Arab States, the Organization of African Unity .
and the Organization of the Islamic Conference).

10. Tuming specifically to the reactions of the human rights bodies and mechanisms, the
Special Rapporteur dealt with the work of the Human Rights Committee regarding, in particular,
that Committee’s newest general comment on Article 4 of the International Convention on Civil
and Political Rights (CCPR/C/21/Rev.1/Add.11) and its subsequent review of certain cases
relating to post-11 September 2001 anti-terrorism legislation or actions undertaken by State
parties. The Special Rapporteur also drew attention to important statements on terrorism and
human rights by the Committee on the Elimination of Racial Discrimination, by independent
experts of the Commission on Human Rights, and by the United Nations High Commissioner for
Human Rights. In her concluding observations, the Special Rapporteur recalled, furthermore, the
often expressed consternation by the highest officials of the United Nations, including the
Secretary-General, the High Commissioner for Human Rights and the High Commissioner for
Refugees, with regard to some actions undertaken in response to terrorism, and noted the array of
topics that still needed the attention of the Sub-Commission, as well as some other main post-11

September 2001 issues that generated new interest in the topic and fed this interest more than
ever before.

11. By its resolution 2002/24 of 14 August 2002, the Sub-Commission, expressed its deep
appreciation and thanks to the Special Rapporteur for her excellent report and requested her to
continue her work taking into consideration, inter alia, the replies submitted by governments,
competent organs and bodies of the United Nations system and intergovernmental and non-
governmental organizations, and to continue direct contacts and consultations with the
competent services and bodies of the United Nations, in particular those in New York and
Vienna, in order to expand her research, update the study and expedite her work. It also
requested the Special Raporteur, in view of the complexity of the phenomenon of terrorism and
the extraordinary range and quantity of developments at the international, regional and national
levels since the events of 11 September 2001, to submit an additional progress report to the Sub-
Commission at its fifty-fifth session which would include a discussion of national, regional and

international measures adopted and/or applied after 11 September 2001, and of the conceptual
debate arising therefrom.

12. At its fifty-ninth session, the Commission on Human Rights, in its resolution 2003/37 of 23
April 2003, endorsed the Sub-Commission’s request that the Secretary-General give the Special
Rapporteur all the assistance necessary to carry on her consultations with the competent services
and bodies of the United Nations system to complement and expand her research and data for the
preparation of an additional progress report, and requested the Special Rapporteur to give
attention in her next report to the questions raised in that resolution.
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13. This additional progress report, submitted to the Sub-_Commission at lts‘ﬁﬁy-ﬁﬁh_ session in
accordance with resolution 2002/ 24, consists of three sections. The first section contam}sl
preliminary comments relating to the scope of the stu.dy. The second section returns t«;l the
conceptual level of analysis, by resuming the discussion of non-State terrorism from the very
point where it was left off in the first progress report (E/CN.4/Sub.2/2001/3 l), and py giving
further thought to this, as well as other component parts of the study. The third scctcllon consists
of concluding observations. Further, the report is also s_upplcnllcnteq b_y' two Ac_ldle_] a.
Addendum 1 reviews and up-dates on international anti-terrorist activities and’ initiatives
undertaken at the global and regional levels, since the submission of last year’s report.
Addendum II contains a summary of the replies and comments received by the $pe(':131 )
Rapporteur from governments, intergovernmental and nom governmental organizations, as we
as United Nations special procedures, in the period from May 2002 to May 2003.

I. PRELIMINARY COMMENTS RELATING
TO THE SCOPE OF THE STUDY

14. Since the submission to the Sub-Commission of the last report_ (E/CN.4/ S!Jb.2f2002f3 5),
there have been many new developments that both directly and indirectly heavily affect the study

of the Special Rapporteur on terrorism and human rights. Events _before the war in Iraq, the walI
itself, and now its tragic aftermath have further seriously‘ un_dermme_d many of _the fundamenta :
principles of international law, human rights and humzflfltanan law in their entirety, aqd not only
relating to terrorism. At the time of writing of this gddltlona_l progress report, the Spcc1alh_ -
Rapporteur finds herself functioning under a situation of unique international tension, which no
only burdens the issue of terrorism and human rights, but in which the acceleration of world
events and turning-point initiatives is overtaking much of her wgrk. Just one year ago, i
commenting on the escalation of crisis situations and “h_ot spots thrmllghout the wox:ld, e
dramatic - and, sometimes, “close-to-panic” - reaction; in th_e mterna_hgnal commumt)_; and their
far-reaching implications for human rights, which justified, in the opinion of the Special
Rapporteur, some shift in the original focus of her study, she could_nonethelcss express af}’[lope
that in the course of the coming year “the dust woluld settle”, allowing her to study and reflect
upon the catastrophic events from some distance.! Sadly, this has not been the case, of course.

15. Time and distance from the catastrophe of 11 September 2001, .instead of brmgipg a .
rehabilitation of the much needed normalcy in the international relations of the da\:mmg 21
millennium, have truly opened a new era of global insecurity, uncertainty and erosion of
established international law. While “the dust has not settled” yet, the very viability, relevance,
even legitimacy, of the international system built up within the past2 fifty plug years has be_er; put
to question and to further severe testing, over the past few months. At this time, the Specia
Rapporteur sees no clear roadmap to reinstitution of th_e rule of !aw necessary to protect l}u_rnan ]
rights and humanitarian law in the global struggle against terrorism, and sh_ares the skepticism o
most people around the world about the over-zealous use of counter-terrorist measures to

facilitate enforcement activities in criminal and other matters unrelated to terrorist activities.

16. On a more positive note, the Special Rapporteur notes, however, th’flt in spite of many
serious setbacks, there has also been a kind of regrouping in _lhe mt_ema_tlonal community,
especially in regard to challenging and reacting to antiterrorist !eg1slat10n pa'ssed since 11 _
September 2001. Much of the credit for this goes to the international apd national human rights
groups and mechanisms that roused public opinion, by repeatedly making the case that
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repressive new laws, detention practices, harsh treatment of immigrants, refugees and minorities,
as well as other policies and practices introduced in a significant number of countries, and
broadly justified by the new international war on terrorism, lower the accepted standards of
human rights. Thus, after initially leaning heavily towards national security measures at the
expense of intermational human rights and humanitarian law norms, the international community
may have begun to generate a more reasoned balancing of security and rights in relation to anti
terrorist legislation.

17. In fact, there are two notable indications that much of the attention that was focused on acts
of terrorism in the previous year was refocused this past year on counter-terrorism measures. For
the first time, during its last 57 session, the General Assembly adopted, without a vote, a
resolution on “Protecting human rights and fundamental freedoms while countering terrorism”
(A/RES/57/219 of 18 December 2002), which emphasizes the need of both combating terrorism
and respecting the rule of law, and encourages an active profile of the United Nations High
Commissioner for Human Rights on the issue of human rights and counter-terrorism measures.
Furthermore, the Commission on Human Rights, which in the course of its 58" session had
chosen not to take specific action or undertake any new initiatives to monitor the impact of anti
terrorism measures on human rights, chose this year to follow suite to this important initiative by
the General Assembly by adopting, also without a vote, resolution 2003/68 of 25 April 2003,
entitled “Protection of human rights and fundamental freedoms while countering terrorism”. The
Special Rapporteur thinks that these particular actions will eventually provide a useful point of
departure to assess where counter-terrorism measures most negatively impact on human rights.
As is well known, there is currently no international institution with a clear mandate to_assess

of human rights standards which it has accepted, or which would require that a derogation be
made. And it is, indeed, unfortunate that the Counter-terrorism Committee established by the
Security Council does not believe this to be part of its mandate.

18. This additional progress report is submitted at a time when the heated debate over terrorism
and human rights is still in the ascendant. Also, at a time when the feeling of increasing urgency
regarding the adequacy or appropriateness of the responses to terrorism and the conformity of
national and international measures adopted and/or applied after 11 September 2001 with
international human rights and humanitarian law norms is far from being abated. The
deliberations at the 54" Sub-Commision session, as well as those at the Commission’s 58™ and
59™ sessions, and at the General Assembly’s 57" session, demonstrate clearly that there is a
general concern with these issues, and a need to.approach constructively, both the trade-offs
between security and civil liberties and the dilemmas posed thereof, in today’s growing climate
of uncertainty triggered by the events of 11 September 2001. It is in this particular context that
the Special Rapporteur envisages paragraph 6 of Sub-Commission resolution 2002/24 of 14
August 2002, requesting her to submit an additional progress report which will include a
discussion of national, regional and international measures adopted and /or applied after 11

September 2001, and of the conceptual debate arising therefrom.

19. The Special Rapporteur has followed as closely as was possible the adoption and
implementation of various national and intermational anti-terrorist laws and policies, not only for
their negative impact on human rights, but also for their lack of impact in actually minimizing
the threat of terrorism. While she views that fully addressing and discussing national and
international anti-terrorism measures could be extremely valuable also for her conceptual study,




