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NGO Shadow Reports under ICERD

EXECUTIVE SUMMARY

Governments of countries that have ratified UN international human rights treaties are
obligated to submit periodic reports to the UN committees that monitor the
implementation of those treaties. The purpose of State Parties submitting these rePorts
is to document the steps that they have taken to comply with treaty obligations.! To

supplement government reports, non-governmental organizations (NGOs) ? often submit
separate “shadow reports”.

Shadow reports help to supplement official government reports and provide NGOs with a
valuable opportunity to participate effectively in the international treaty monitoring
process. They contribute in concrete and strategic ways to the capacity of the UN expert
committees to more accurately assess the steps taken by governments to comply with
international human rights standards. Shadow reports are also useful tools for NGOs in
their domestic advocacy efforts to raise awareness about human rights issues and to
influence domestic policy-makers.

The information contained in this guide is intended to help NGOs prepare shadow
reports for the UN Committee for the Elimination of Racial Discrimination (CERD) which
is the monitoring body for the International Convention on the Elimination of All Forms of
Racial Discrimination (ICERD). Specifically, this guide focuses on preparations for
CERD'’s periodic review of the US government. This guide provides

- A brief introduction to ICERD

- Suggestions on how to structure and organize the content of a
shadow report;

- information on submitting the shadow report to the monitoring
committee;

- strategies for using the report to further promote human rights
protections and advocacy efforts at home;

- alist of sources for further information;

- and extracts from an NGO shadow report under ICERD.

Although this guide focuses on CERD, it is hoped that it will be useful to NGOs also
seeking to submit reports to other UN treaty monitoring bodies.

This guide was prepared by the International Human Rights Law Group (“Law Group”)
with assistance from the law firm of Steptoe & Johnson, LLP. This report includes
information from a wide variety of sources and the Law Group welcomes your

suggestions and feedback, as well as details of your experience preparing shadow
reports.

! “State Parties” refers to governments of internationally recognized countries, and not to sub-regions within
these countries. With regards to the United States, for example, the “State Party” is the US federal
government, and not individual state governments such as New York, lllinois, California etc.

? NGOs is a broad term and includes advocacy organizations, community organizations, youth groups etc.
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NGO Shadow Reports under ICERD

Guidelines on preparing non-governmental shadow reports for the forthcoming
review of the US government under the UN International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD)

I INTRODUCTION

The purpose of this guide is to assist NGOs in the preparation of shadow reports under the
International Convention for the Elimination of All Forms of Racial Discrimination (ICERD).
These reports play a critical role in the effective implementation of UN treaties and the full
protection of all peoples’ rights under those treaties. In particular, they ensure that the UN
monitoring bodies have access to accurate and appropriate information documenting a

government's human rights record both from a governmental and non-governmental
perspective.

UN Human rights treaties such as ICERD and the International Covenant on Civil and Political
Rights (ICCPR) obligate ratifying State Parties to submit reports to the UN bodies which monitor
implementation of these treaties. These reports are intended to detail steps the State Parties
have taken, and plan to take, to implement and safeguard the rights contained in the treaties.
Not surprisingly, State Parties tend not to be entirely forthcoming with details of possible or
alleged violations of these treaty obligations. In response to the need to provide UN treaty

monitoring bodies with alternative sources of information concerning state compliance, the
practice of shadow reporting has evolved.

The term “shadow report” refers to reports created by NGOs that parallel, analyze, and
supplement the report created by the government. An underlying purpose of preparing a
shadow report is to strengthen the work of NGOs by providing a concrete tool for:

(1) assessing and describing a government's record in fulfilling its obligations to promote and
protect human rights;

(2) monitoring governmental actions to honor commitments made at world and regional
conferences;

(3) building political pressure through publicity and education;

(4) and providing examples of “Best Practices” for NGOs to share with the domestic and
international community.

The UN treaty reporting process functions only as well as the information which it receives, and
the role that NGOs play in educating and raising the awareness of UN treaty bodies and treaty

experts is critical. NGOs working at the national and local levels are urged to consider this
exchange of information as an integral part of their mandates.

1
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NGO Shadow Reports under ICERD

L. WHAT IS ICERD?

The International Convention on the Elimination of All Forms of Racial Discrimination (IQERE)
was adopted by the United Nations in December 1965_ and wen} into force in 1.969. L|1_I|<e the
other treaties of the United Nations, ICERD is rooted in the Universal Declaration on lurr:nqr
Rights which was adopted by the UN in 1948 and covers the Jangefof fundal:n_ﬁn‘dt\.farI ict;:v':(;
iti i i i RD provides a framework i
al, economic, social and cultural human rights. _ICE _ _ _
g:isltelegs the extent to which a government is upholding the right to equality and the right to
freedom from racial discrimination.

i i ici islation for racial discrimination in both
ICERD obligates states to review policies and legis . : :
pcfxrpose an%' effect (regardless of intent). This aspect pf. ICERD is pa_rtlculaﬂy gs?fq{' ::
addressing the issue of the racially disparate impacts of policies and legislation. The definitio
of racial discrimination in ICERD is as follows:

istincti i icti sed on race, color, descent, or national or
any distinction, exclusion, restriction or preference l?a_ ! 2, ) i
eﬂ}s’nic origin which has the purpose or effect of nullifying or impairing the recognii_:on. enjom:nar:t
or exercise, on an equal footing, of human rights’and fu'ndamenlal freedoms in the political,
economic, social, cultural or any other field of public life. (Article 1.1)

Significantly, ICERD allows for and, in some cases, r_equires positive measures such as
affirmative action in order to redress racial inequalities (Article 1.4).

itori i is called the Committee for the
The treaty monitoring body established under ICERD : . i
Eliminatiotlz of Racial Discrimination (CERD). Since 1972, with authority under Article 8, (:;ERD
has issued twenty-seven General Recommendations as a means of clarifying the objectives
and scope of ICERD."

A. Reservations, Understandings, and Declarations

ifying and sometimes signing ICERD, governments can make Reservations,
Evr:‘::rst;a:;yir]lggs and Declarations. In making a Reservation._g government makgs a state;?ebrg
which redefines its obligations under specific trea!y provisions. A reservation cann °
accepted if it is expressly prohibited by the treaty or is m_compat[b!e with tr}e object or ;;grpg.::;s
of the treaty. With an Understanding, a government provides its m}erpretat:on of an ;m tgl\JN =
provision within a treaty, so saying that it accepts the treaty onl_y \:wth that understan ng_hl o
a Declaration, a government defines its intent as to how it will u_nplemqnt the treaty. e .
Declaration, for example, states that ICERD is non self-executing which means tt:}ast is nr?
accepted as part of US domestic law and individuals are not allowed to take cases to US cou t's
under the treaty. Unlike a Reservation, a Declaration should not alter a government's
obligations under the treaty.

The US government has made one declaration, one understanding and three reservations.
They are attached to these guidelines in Appendix 2.

! For example, General Recommendation 25 (March Zmo)_aqdmsses the importance of taking into account gender
factors or issues which may be inter-linked with racial discrimination.

| 2%
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ll. THE STATE PARTY REPORTING PROCESS

Once a government ratifies a human rights treaty, it becomes a State Party to the treaty. One
of its obligations is to submit periodic reports on treaty compliance and to send representatives
to answer questions during the CERD review of its report. CERD is comprised of 18
independent experts who are first nominated by States Parties from a list of persons of high

moral standing and competence from all regions of the world. The experts are then elected by
secret ballot.?

Although CERD welcomes information from NGOs, ICERD makes no explicit provision for NGO
input. The reports submitted by NGOs are given the name “shadow reports.” Despite the lack
of a specific provision for NGO reports, CERD is not only accessible to NGOs and eager to
receive their information, but it also encourages participation by NGOs in the preparation of the
official national government reports. CERD welcomes NGO participation as an opportunity for
exchange between government and civil society. The process also helps in identifying and
addressing areas of concern and obstacles to implementation of ICERD. States Parties have
come to expect questions from CERD on whether social justice groups and NGOs generally
have been consulted or involved in the CERD preparation of the report and whether, and in
what ways, the report reflects the input of these groups. NGOs should assess for themselves
the potential benefits, limitations or pitfalls to direct cooperation with their national government
in the preparation of official reports. For example, NGOs should consider to what extent they
have the time and it is worthwhile to provide detailed information to the government, and
consider the extent to which the most useful contributions NGOs can make to a government
report are brief suggestions on what issues the government should address. It should be kept
in mind that governments are not eager to present a report to CERD or other UN Committees
which will be an admission of numerous human rights violations. Therefore, while NGOs might
take much time to submit information to a government, and in turn the government will tell

CERD it consulted with NGOs, the concerns of NGOs may not be fully reflected in the
government's final report.

A. State Party reporting requirements

States Parties are required under Article 9(1) of ICERD to send a formal, written report on the
steps the national government has taken, and proposes to take, to comply with the obligations
in the treaty. State Parties are obligated to submit such a report within one year after
ratification of the Convention. State Parties are subsequently expected to submit a
comprehensive report every four years, with brief interim reports every two years. Additionally,
CERD may request supplemental reports. If a State Party fails to submit a report within a
period of five years, CERD has the discretion to review the State Party, in the absence of a
State Party report and without the presence of government representatives. The US ratified
ICERD in 1994 and submitted its first report to CERD in September 2000.

States Parties are also required to send representatives to CERD meetings where the
Committee asks questions and makes comments on the sufficiency of the steps the
government has taken to implement ICERD. The Committee will also make recommendations
regarding the areas government should focus on and make improvements. These areas might

? The Law Group's Executive Director, Gay McDougall, is a member of CERD. Experts serve four year terms.
CERD, articles 8(1), 8(2), 8(5)(a).
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include: education and training programs for all citizens; the compilation of statistics; or
ensuring equal access to the judiciary. A summary of this “constructive dialogue” between
CERD and the State Party is published by the UN. This summary, including the specific
concerns and recommendations, is generally known as the “Concluding Observations” and
should be made available to NGOs by the State Party. Another source for obtaining the
Concluding Observations is the UN High Commission on Human Rights website (see section
VIl). NGOs might find it helpful, given that the US has not been reviewed by CERD before, to
look at the Concluding Observations of other CERD country reviews in order to get a sense of
how CERD analyzes issues and the types of recommendations it generally makes to
governments. NGOs should also review the Concluding Observations of other UN Committees
which have reviewed the US government (the Committee Against Torture and the Human
Rights Committee), incorporating relevant comments into the ICERD shadow report.

B. Objectives of State Party reporting

Reporting is premised on two assumptions. First, every government — no matter how well
intentioned — is an actual or potential violator of human rights. As a result, regular
international accountability is in the best interests of the State itself, of its citizens, its residents
and of the international community.” Second, several States have implemented successful
programs, often referred to as “best practices”, that should be shared with the global
community. Among the objectives of reporting are:

. Achieving a comprehensive review of local and national legislation,

administrative rules, procedures, and practices;

. ensuring that State Parties regularly monitor the actual situation with respect to
each provision of the Convention, so that they are aware of the extent to which
all citizens enjoy all rights guaranteed by ICERD;

D highlighting the best practices in various jurisdictions, so that others may learn
from and implement similar programs;

. providing State Parties with the basis on which to further develop clearly stated
and targeted policies, which incorporate priorities consistent with the provisions
of the Convention;

. permitting local agencies and the public to scrutinize national government
policies and encouraging the involvement of various sectors of society in the
formulation and review of these policies;

. providing a benchmark against which State Parties and CERD can evaluate the
extent to which progress has been made towards the realization of the
obligations established under ICERD;

. enabling State Parties themselves to develop a better understanding of the
problems and shortcomings encountered in the progressive realization of
ICERD's aims;

? Philip Alston, “The Purposes of Reporting,” Manual on Human Rights Reporting. UN Centre for Human Rights and
UN Institute for Training and Research, HR/PUB/91/1, p. 13.
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. and enabling CERD and the State Parties as a whole to exchange information,
develop a better understanding of the common problems faced by States, and a
fuller appreciation of the types of measures which might be taken to promote
effective realization of ICERD’s obligations. This enables CERD to identify the

most appropriate means by which the international community might assist State
Parties.

C. The shadow report

Treaty committees like CERD need independent information from which to formulate their
questions and identify the areas where State Parties are not fully complying with their
obligations. They have called on NGOs to help supply that information. Many NGOs have
found that creating shadow reports concerning particular issues or human rights violations on
which they work, and which fall within the scope of the treaty, are also useful tools for educating
the public, building coalitions, strengthening their own methods for holding the government
accountable for rights violations, and influencing policy or law reform.

IV. THE MAKING OF A SHADOW REPORT
A. Preliminary issues to consider

(1) Usefulness

NGOs should begin by considering both the domestic and international usefulness of creating a
shadow report as it relates to their agenda, mandates, and resources. For example, they
should evaluate the strategic uses of such a report in: (1) identifying sources of information; (2)
coalition building; and (3) working with the national government. The usefulness of creating a
shadow report can be evaluated by its function in providing additional information to CERD
which is absent from the national government’s report. It is also useful in an ongoing way to
monitor national responses, to conduct domestic media and education campaigns, and to
critique the national and state government’s stands on racial discrimination.

(2) Focus

There is no right or wrong approach to writing a shadow report. The decision as to what type of
shadow report should be submitted is an important strategic point for NGOs to consider. Below

are a few recommendations and suggestions regarding shadow reports for the CERD review of
the US. They are intended merely as guidance.

It is important for NGOs to keep in mind that the Committee has limited time and ability to read
the information it receives. It is suggested that reports do not exceed 10 — 15 pages in length,
although appendices may be used if copies of laws or additional documentation are useful to
support the work. Particularly if NGOs choose to write a longer report, it is recommended to
have a brief Executive Summary (perhaps two pages) which highlights the key issues in the




report and summarizes the recommenda ions.*
available to an NGO will play a deciding role in determining the length and focus of a report.
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Of course, the available time and resources

(a) Federal/state reports

Implementation of ICERD is the responsibility of the US federal government. In an
Understanding to ICERD, the US government states that it will implement the provisions
of ICERD in all areas where it has jurisdiction, and that state and local governments will
implement the Convention where the matters involved are within their jurisdiction. Itis
important to realize that even where some powers are devolved to the states, NGOs can
still hold the federal government accountable for the actions of states which may be

violating ICERD.

Given this Understanding, the US Government has focused its first report on the federal
level and has not provided detailed information on the laws, policies and practices of
different US states. This being the case, it will be very useful for the Committee to have
documentation regarding compliance of different states with ICERD and what steps the
federal government should take to better ensure that states are in compliance. It is also
appropriate for NGOs to make recommendations regarding specific state action which

should be taken towards implementing ICERD.

Given the federal/state structure of US governance, examples of options for shadow
reports on the US include the following:

- A report which looks at a range of issues or focuses on one issue (€.g.
education), concentrating on federal law and policy;

A single-issue report which aims to address an issue at both federal and state
level, looking at a number of states around the country as well as the overall

federal legislative and policy picture;

A report which looks at one issue or a range of issues as experienced in different
states (perhaps three or four),

. A state report which looks at one issue or a range of issues focusing on one
state.

(b) Choosing the issue(s)/theme

One of the initial steps in preparing a report is to decide what are the key racial
discrimination issues that NGOs would like to draw to CERD'’s attention. The provisions
of ICERD are applicable to a myriad of issues including: hate crimes, criminal justice,
worker rights, affirmative action, healthcare policy, voter rights, hate speeches, housing
discrimination, employment discrimination, and environmental justice. NGOs should

4 Given that shadow reports invariably serve multiple purposes, suggested restrictions on page lengths should not
impede the preparation of a report. In addition to an Executive Summary, providing clear headings and a table of
contents which makes it easy for CERD experts to locate information regarding what may be a particular area of
interest to them, are good ways to make a report more useful to CERD.
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- Contextualize the submission: a much more detailed explanation for why this
submission, including why you've written on that state and how it relates to
the Federal situation.

- Political/social context for submission, including appropriate general statistics
such as the population percentages of different racial/ethnic communities in
the state.

- Broad overview of primary issue(s) being addressed in submission, perhaps
one paragraph on each issue (e.g. criminal justice, immigration etc.)

Main Body of Submission (see below)
Recommendations (see below)

Conclusion: A few paragraphs that draw attention to main overarching point (i.e. the US
government needs to have a comprehensive rather than piece-meal strategy to tackling race
equality and must demonstrate greater leadership to the state governments). Thank CERD for
its consideration of the NGO submission.

Appendix: A paragraph describing each contributing NGO to the shadow report.
Appendix: Additional documentation.

B. Creating the main body

(1) Choose the issue(s)/theme

See Section 2

(2) Describe the situation

Presentation and analysis are critical aspects of the shadow reporting process, statistical data
and case studies greatly enhance the report. The UN refers to such information as “indicators”
and they are helpful in assessing and formulating a response to the human rights situations
being presented in the report. Some basic principles for developing indicators include:

. the need to break down and categorize—disaggregate—data by variables
such as ethnicity, gender, age, region (especially urban/rural), language,
religion, or other minority factors, including refugee and internal
displacement .

. the need for case studies — testimonies and narratives that “tell the story”
in its most human terms.

The importance of accessible, objective, and comprehensive sources for this information is
clear. NGOs should investigate a range of sources of information, such as reports from
academic or independent institutions, government studies, censuses, local agencies, and
national and international NGOs.

NGOs should compile key statistics and choose two or three case studies to illustrate the

human rights aspect of their report’s issue(s) or theme(s). Where possible, include information
on people of color across groupings and identities. Case studies should be brief (a paragraph

lJL(’
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or two) and it should be clear from the accompanying analysis that the story (if it talks about an

individual case) is representative of an entire constituency's experience, rather than an isolated
incident.

(3) Identify the key article(s) of ICERD

Given the focus of ICERD, it is important to provide a clear explanation of the how the issue you
are presenting is one specifically of racial discrimination and to link the issue to the specific
ICERD articles. Emphasize the relevant provisions of ICERD and, where appropriate, describe

the rights (see in particular articles 2 and 5) being violated as a consequence of governmental
action or failure to act.

(4) Identify current laws and the government's implementation record

Broadly sketch — to the best of your knowledge and where relevant — the federal and state
laws and regulations that apply to the situations described in your report. Identify any specific
institutions or authorities charged with combating racial discrimination in your identified area
and include your understanding of how the U.S. Constitution applies to your described
situation(s).

Once the laws have been identified, then identify who needs to be trained or made aware of
them: judges, police, prosecutors, advocates, school administrators, teachers, etc., show how
these laws would apply to the case studies in your report. Explain to what extent the
communities you work with, and who are represented in the case studies, have benefited from
the laws at the national and local levels. Best practices should also be highlighted here.

(5) Identify obstacles to achieving full implementation of ICERD

In reference to the issues or themes you have chosen to focus on, discuss the obstacles that
communities face in achieving the rights or protections at the local, national and international
level. Include obstacles faced in the private sphere — i.e., family, business, private schools or
churches. Examine the entire range of factors affecting people of color’s lives, including such
things as lack of access to education, information, or resources. Note specific obstacles, such
as people of color not being able to afford a lawyer, or having little access to power brokers.
Discuss whether existing legislation and policy addresses the situation described in your report.
If relevant, refer to the U.S. government report to CERD, particularly if your report directly
challenges the government’s position or assertion.

Also detail the ways that social attitudes, cultural expectations, media representations, and
things such as usual business practices can be discriminatory. For example, do employers
tend to believe certain racial/ethnic groups are incapable of performing certain jobs? Do
medical professionals tend to believe certain racial/ethnic group’s nutrition or health are less
important than that of the general population?

Further, identify how the inability of communities to enjoy equality in the area you are reporting
on affects their ability to enjoy other rights in other areas, or places them at risk of other rights
violations. For example, look at the way the lack of education affects employment choices and
economic status, among other things, of people of color.

[0
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(6) Recommendations

Identify what steps should be taken by the federal and state governments to address the
obstacles to achieving racial equality and to redress the situation presented in your repc)rt.5
Include not only legislative action, but also education and public awareness campaigns, funding
of programs, and other types of affirmative steps. For example, if your issue or theme is
environmental justice, you might recommend training programs and the involvement of
community groups in that training. Also identify some key indicators for holding your national
government accountable and explain how you would want CERD to measure their success over

time.

Draft specific actions to be taken by the US federal government, or by state governments, that
will address the obstacles identified. Recommendations should be concrete and linked to a
time line. For example, “government should improve services for refugees of all ethnic groups,”
would not be concrete. A better way to formulate this would be, “government should: (a) collect
accurate data on the needs of people of color in (the specific report area); (b) coordinate with
local groups on an assessment of needs for different ethnic groups; (c) review current laws to
ensure that they address the needs of refugees of all ethnic groups (in the specific report area);
(d) train relevant personnel to ensure that policies and laws are implemented fairly; and (e)
provide grants, without justifiable discrimination, to groups that provide services to refugees.

(7) Information Checklist

Check to make sure that the main body of your shadow report contains the following features:

- A reference to the appropriate article(s) of ICERD (this could be a numerical
and abbreviated reference in the main body of the text, with a full copy of the
primary articles of the Convention in an appendix) ;

. References to national, constitutional, and state laws relevant to the report;

. Indicators such as statistical data and case studies;

- Identification of key actors responsible for implementing necessary laws and
directly responsible for violating the right to freedom from discrimination and

the right to equality ;
- Supporting documentation for allegations of human rights violations;

Strategies for change.

6. General points to consider

- It is important to ensure that the submission is written in easily accessible
language, bearing in mind that submissions serve the purpose not only of
providing information to CERD but also for policy makers and activists alike.
It is very important to keep in mind that CERD members suffer from

- information overload. Therefore, the easier a document is to read, both in
terms of content and format (i.e. use lots of headings and a reasonable size
font) the better. Terminology should always be consistent and, where

5 This refers also to private actors which receive government support andlor which are able to carry out racially
discriminatory actions as a result of the government's failure to act.
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to obtain UN passes for the session.® Such NGOs can also provide guidance on how to
approach CERD's international experts for complete participation in the session.

C. Releasing the shadow report to the public

The shadow report may be used to:
- Highlight best practices;
- Lobby for domestic legislation or policy reform at state and federal levels;
- Educate domestic media and the public;

- Contribute to political platforms;

- Promote dialogue with political candidates or national government
representatives;

- And clarify local agencies’ and NGOs' priorities for rights enforcement and
social change in general.

Among the strategies to consider in releasing the shadow report is the timing — how and where
the report should be released to maximize its exposure is critical. For example, an excellent
time to release the report would be simultaneous with the occurrence of any national, regional,
or international conferences or meetings (attended by national government and/or NGOs
representatives) at which the report could be presented. Also, NGOs should investigate what
networks or sources can be tapped for publication and distribution of the report. There is also
the question of who should receive the report first — the national government, the press and
the public, or specific individuals, organizations, or agencies. All of these possibilities merit
consideration.

D. Following up on the shadow report

As part of their shadow report strategy, NGOs will want to consider possible follow-up activities
once the report has been prepared, submitted, and released to the public. Some of the
questions to consider when devising your overall strategy include: Will the national government
make an official report on CERD’s findings to the public? Do you want to make a calendar to
monitor the national government's progress? Should you plan a debate with the national, state,
or local government about the differences in the official and shadow reports? Would a public
evaluation be more fruitful if presentations were limited to NGOs and other actors in civil

8 ECOSOC refers to the Economic and Social Council, which is responsible for the coordinating, rationalizing and, to
some extent, programming the activities of the United Nations, its autonomous organs and the specialized agencies
in all of these sectors. NGOs with consultative status may send observers to public meetings of the Council and its
subsidiary bodies and may submit written statements relevant to the Council's work. They may also consult with the
United Nations Secretariat on matters of mutual concern. NGOs wishing to work regularly with UN mechanisms are
encouraged to apply for ECOSOC consultative status. See section VII, Useful Information Sources.
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VIl. Useful Information Sources

-UN Office for the High Commissioner for Hu ' :
http://www.unhchr.ch man Rights website

-Copies of UN treaties:
http://www.unhchr.ch/html/intlinst.htm

-CERD documents (including general recommendati i i
B ot gsf ations, concluding observations etc)

-US Government Report
http://www.state.gov/wwwi/global/human_rights/cerd_report/cerd_index.html

- Information on obtaining ECOSOC consultative status
http://www.un.org/esa/coordination/ngo/

or contact

gnitgc-j Nations, NGQ Section, DESA, 1 UN Plaza/DC 1 — 1480, New York, NY 10017
mail: desagngosection@un.org Tel. 212 963 8652, Fax. 212 963 9248
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Comments or questions? Please contact:

Veena Vasista

International Human Rights Law Group
US Racial Discrimination Program
1200 18" Street, NW, Suite 602,
Washington DC 20036

Tel. 202 822 4600, Fax. 202 822 4606

Email: veenav(@hrlawgroup.org
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Appendix 1
NGO Shadow Report: a sample

Below is an extract from a joint report submitted to CERD by UK NGOs in the summer of 2000.
This was a fairly lengthy report, which covered a range of issues across the United Kingdom.
Since the Education section does not actually include case studies, case studies from
elsewhere in the report are included at the end of this appendix.

Article 5 (e) (v)
The right to education and training.

Education
1. With reference to the government's White Paper on Education, the National Union of
Teachers (NUT) states:

“It is crucially important that the Government's education policies do not take a ‘colour blind’

approach to education. Issues of racism and race equality, ethnic, cultural and religious identity
should be central to the government’s educational strategy.”

2. Race equality issues must be addressed in every aspect of the education system. This
means that all education authorities should be looking not only at issues such as school
exclusions, but should also assess other areas for racial discrimination, such as school
admissions and selection procedures.

National Curriculum

3. We would also argue the need for incorporation within the national curriculum of key issues
relating to the pre-colonial, colonial and post-colonial histories (including human rights
abuses) of non-Western societies, as part of the core syllabus. With regards to the School
Curriculum and the Assessment Authority, we understand that it has not yet consulted with
the Gypsy Council, which states that there is still a significant lack of accurate history of the
Roma people available to all education establishments. The government report states that
there are "amendments to the National Curriculum aimed at valuing cultural diversity and

preventing racism” (para 326). The government should be asked to provide details of these
amendments to the Committee, for its review.

4. Multi-cultural curricula and resources should be integrated into every education institution,
be it in a mainly or totally white, rural area or a more ethnically diverse urban one.

School exclusions
The Committee on Economic, Social and Cultural Rights in 1997 expressed its concern over

the extent of permanent school exclusions (approximately 13,000) and the disproportionate
number of African-Caribbean children who are excluded.®

"The Committee recommends that uniform defined criteria_be formulated for school
exclusions, and that the State party report on what government programmes, if any, exist

; The Runnymede Trust, ‘Race Policy in Education’, Briefing paper No.1, July 1998.
United Nations Economic and Social Council, 04/12/97, Op. Cit. Section D, paragraph 19.
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to facilitate the insertion of excluded young people into _alternative training or
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RomalGypsyTraveller children

apprenticeship programmes”. 8. The government report acknowledges the special needs of Roma/Gypsy/Traveller children

. o : 4 (para 344-345). The Gypsy Council recognises that there is a particular problem of school

_ It is welcome that in its report, the Government recognises the serious problem of admissions with respect to Gypsy, Roma and Traveller children. The ed ; BEhoO

disproportionate school exclusions for ethnic minority communities (para 329 — 332). The within this community is seriously affected by the fact that families . education of children

government, however, makes no reference in its strategy for tackling exclusions to the evicted. The government does not outline in its report what work isﬁt}) o_ons:jantly moved or

specific needs of ethnic minority pupils, to reforms of the exclusion appeals procedure and the impact of local encampment policies on children’s access t i eing done to assess
to vocational schemes for excluded children. Educationists suggest that "in adopting a o quality education.

colour blind approach, the government will experience reductions in exclusion for all groups, 9. The government notes that as a result of special education programmes and direct funding

but the rate for ethnic minority pupils will remain high”. *°

. According to the Working Group against Racism in Children’s Resources, in the decade
between 1980 and 1990, there was only a 20% improvement towards parity for African-
Caribbean pupils. The Working Group attributes this very slow rate of improvement to the
fact that reduction policies for school exclusions are not race-sensitive. Racially
discriminatory school exclusions seriously restrict the education and employment
opportunities for ethnic minority communities. NGOs are skeptical of government strategies
to tackle school exclusions affecting ethnic minority communities. As the table below
shows, at the end of the academic year 1998 "Black-Caribbean” students continued to
make up a high proportion of excluded students, comprising 6.2% of the total, despite only
being 1.5% of the total student population.

Anecdotal evidence suggest that the appeals procedures for school exclusions are complex

the percentage of Gypsy children in school rose at the pri i
er primary level but problems still
remain in secondary level (para 345). According to the Gypsy Council, the ﬁgEre for Gypsy
children in secondary school is still very low at twenty percent. Some schools simply refuse

to take on Gypsy/Roma children. The Government should it i
o s g should report on what it intends to do

Racial Qarassment in schools
10. Racist harassment and bullying in schools are serious impediments to equal opportunities in

educ:ation. It is essential that anti-bullying policies include a speci “raci

bullying”, and that there is a distinct strategg for tackling it. This v\.?as.':'ir? fgacie?gczrr?:ner:gles;
by the Stephen Lawrence Inquiry.”? Policies should be implemented with e'ffective training
and support from senior staff. Peer counseling should be used, with children being looked
upon as partners in the process of resolving conflict, alongside education institutions

actively participating in the anti-harassment multi-agency

panels. Of course, it is
acknowledged that there are other reasons for bullying and harass! i :
racism, and all these should be addressed. i i s o

and difficult for parents, particularly those with English as a second language and little
understanding of the how the system works. Parents should be able to have the assistance
of free and independent advocates during these appeals. It is important when analysing
racial discrimination in school exclusions to take into consideration the views of the young
people involved. Their stories often provide valuable insight into the failures of the system.

Recommendations:
¢ More sophisticated ethnic monitoring systems should be set up to audit for

i Il:stitlutlonal racism within the education system (admissions, curriculum, exclusions
| Statistics: School Exclusions in England 1997/1 908" etc). Initiatives to counter any discrimination should be designed and implemented in
|| consultation with the ethnic minority parents and children.
Number of pupils Percentage of | Number of | Percentage of
, | total pupils permanent permanent ¢ The government should provide the Committee with any information on what
exclusions exclusions programmes or initiatives are in place or being considered to meet the
| TOTAL 6638603 N/A 12076 N/A developmental needs of permanently excluded children.
| White 5878534 88.6 10132 839
° mittee with any information on wha
g::z: gtal:'let:bean ig;;; 1_‘;0 ;gg ;g :‘l:‘l)tiativ;s a]rle in place to re-integrate children who have been permanently exciudec:
. . m school into mains
e 254864 o8 106 S tream education facilities.
P 166354 5 2 1.7
B:'::s:::esm 52905 '29 529 5 + ::3993:::12:::?::?:” ha\in?1 a Istirategy for involving ethnic minority children who
L - ed from school in designin
23494 4 11 A gning programmes to address the i
Chinese 4 racism in school exclusion procedures and outcomes. .

9 United Nations Economic and Social Council, 04/12/97, Op. Cit. Section D, paragraph 31.

19 The Runnymede Trust, Examining school exclusions and the race factor, Briefing Paper, December 1999, p. 2.

11 Annual Schools' Census (1999) as duplicated in The Runnymede Trust, Examining school exclusions and the race
factor, Briefing Paper, December 1999, p. 2.

12
The Stephen Lawrence Inquiry: Report of an Inquiry by Sir Willi
s S gpabsiphei o 4 port quiry by Sir William Macpherson of Cluny, chapter 47
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+ The government should address the gaps in the National Curriculum in order that a
more accurate, inclusive and relevant education is provided to all children. .

¢+ The government should review the provisions for the education of
Gypsy/RomalTraveller children, and work with the relevant organisations to ensure
that any specialist staffing levels are fully funded and adequate to the work that is
needed.

+ There needs to be a more defined strategy by the government to address the failure
of the education system to meet the needs of children particularly vulnerable to
exclusions, refusals to admit, and children for whom English is not their first
language.

+ It should be mandatory for all education institutions to have explicit and transparent
student exclusion procedures and exclusion appeals procedures. Parents and
children going through such procedures should be provided with free independent
advocates to assist them

+ A national system for monitoring racist harassment and bullying in schools should
be implemented in order to ascertain how wide-spread the problem is, and what
preventative measures can then be introduced. National data on incidents of racist
harassment and bullying in schools should be published. Teachers should be
trained on how to handle these incidents of racist bullying and harassment in school,
particularly with regards to victim support and every educational institution should
have fully developed policies on dealing with the more serious or chronic incidences.

Case studies: Examples from NGO shadow report ( UK)

In using case studies, it should be clear from accompanying analysis that the stories (if they
describe an individual case) are representative of an entire constituency's experience, rather
than an isolated incident. Usually three case studies are enough to prove the points being
made.

Case studies: Deaths in Custody

Alton Manning

Birmingham Racial Attacks Monitoring Unit (BRAMU) and INQUEST have for five years been
supporting the family of Alton Manning. Alton’s death raises very serious questions about the
nature of force and restraint to which prisoners are subjected. He died whilst being restrained
in Blakenhurst prison in 1995. In 1997 an inquest jury unanimously agreed that he had been
unlawfully killed.- The Department of Public Prosecutions refused to prosecute any of the prison
officers and the family judicially reviewed that decision. On 17 May 2000, the Lord Chief
Justice ruled that the decision not to prosecute was unsustainable in law. ** The decision is now
under review. Alton Manning's family is demanding an independent public inquiry into his death

and the way it was investigated.

13 The Guardian Newspaper (Sarah Hall), 18 May 2000, p.6.
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Zahid Mubarek

On 23 March 2000, Zahid Mubarek was the victim of i

» £ahid a racist attack in his priso
:{zt)ung gffenfiers _lnstltuttorj. 12 hours before he was due to be releasec'lj. Hz fieigdatﬁseelg: A
ater in hospital with massive head injuries. His cellmate has been charged with his ml.urdeyrs

Martin Narey, director general of the Prison Service, i i i
family for failing in his duty to protect their :.:cr:nf?mce' TR R p e

Roger Sylvester

Roger Sylvester was thirty years old when he died i i
: ied in police custody in January 1
g:;'r]\:t;)glrie:grg fttit;eerléaou:;%ce':pq;‘jury put:ilished its report). Roger died ;ﬂer being r:est?:igefiorl;;
: ide his home. He sustained numerous injuries and | i
on a life-support system. Seven days later, R ] Foo e s S
; , Roger was dead. The police have
he was not under arrest, nor had he been violent. Whilst handcuffe(ﬁle was plaggl:iﬂ::::dm:r:

a cold floor in St. Ann’ i ill bei ; :
collapsed. t. Ann’s Hospital, still being restrained. The police were alone with him when he

'* CARF56. Campaign Against Ra
L . n Against Racism and Fascism. June/July 2000. p.3.
Source:Roger Sylvester Justice Campaign Newsletter, July I?1F999 "
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Appendix 2
ICERD
Reservations, Understandings, Declarations

United States of America

Upon signature:

"The Constitution of the United States contains provisions for the protection of individual rights, such as
the right of free speech, and nothing in the Convention shall be deemed to require or to authorize -
legislation or other action by the United States of America incompatible with the provisions of the

Constitution of the United States of America.”

Upon ratification:
"|. The Senate's advice and consent is subject to the following reservations:

(1) That the Constitution and laws of the United States contain extensive protections of individual
freedom of speech, expression and association. Accordingly, the United States does not accept any
obligation under this Convention, in particular under articles 4 and 7, to restrict those rights, through
the adoption of legislation or any other measures, to the extent that they are protected by the

Constitution and laws of the United States.

(2) That the Constitution and laws of the United States establish extensive protections against
discrimination, reaching significant areas of non-governmental activity. Individual privacy and freedom
from governmental interference in private conduct, however, are also recognized as among the
fundamental values which shape our free and democratic society. The United States understands that - BY ATSUKO TAN/
the identification of the rights protected under the Convention by reference in article 1 to fields of L :

*public life' reflects a similar distinction between spheres of public conduct that are customarily the:
subject of governmental regulation, and spheres of private conduct that are not. To the extent,
however, that the Convention calls for a broader regulation of private conduct, the United States does
not accept any obligation under this Convention to enact legislation or take other measures under
paragraph (1) of article 2, subparagraphs (1) (C) and (d) of article 2, article 3 and article 5 with respect
to private conduct except as mandated by the Constitution and laws of the United States.

(3) That with reference to article 22 of the Convention, before any dispute to which the United States is
a party may be submitted to the jurisdiction of the International Court of Justice under this article, the

specific consent of the United States is required in each case.

Il. The Senate's advice and consent is subject to the following understanding, which shall apply to the
obligations of the United States under this Convention:

That the United States understands that this Convention shall be implemented by the Federal
Government to the extent that it exercises jurisdiction over the matters covered therein, and otherwise:
by the state and local governments. To the extent that state and local governments exercise
jurisdiction over such matters, the Federal Government shall, as necessary, take appropriate measures

to ensure the fulfilment of this Convention.

)Nb& lnfe::natiopal Movement Against All Forms
of Discrimination and Racism (IMADR)

lIl. The Senate's advice and consent is subject to the following declaration:
That the United States declares that the provisions of the Convention are not self-executing."

Minority Rights Group International
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Glossary

CERD — the Committee on the Elimination of Racial
Discrimination is an expert body responsible for moni-
toring the implementation of the provisions of ICERD by
the states parties.

Concluding Observations — these provide collective
opinions and assessments of CERD on the presentation
of a state party s report. The Concluding Observations
have the format of: introduction, factors and difficulties
impeding the implementation of the Convention, posi-
tive aspects, principal subjects of concern, and sugges-
tions and recommendations.

Early-warning measures — these were introduced to
CERD's regular agenda in 1994. They aim to prevent
existing problems from escalating into conflicts and can
include confidence-building measures to identify and
support whatever strengthens and reinforces racial toler-
ance, particularly to prevent a resumption of any previ-
ous conflicts.

GA — the General Assembly is the United Nations
(UN)s main deliberative organ which is composed of
representatives of all member states, each of which has
one vote. CERD reports annually, through the Secretary-
General, to the GA on its activities, as well as on the sug-
gestions (Concluding Observations) and General Rec-
ommendations it adopts based on the examination of the
reports and information received from the states parties.

General Recommendations — these are produced by
CERD to provide interpretation on the content of ICERD
articles, and can be issued on thematic topics. Although
they are not legally binding, General Recommendations
carry considerable weight and are meant to guide state
parties as to their obligations under the Convention.

ICERD — the International Convention on the Elimina-
tion of All Forms of Racial Discrimination is one of the
six major human rights treaties adopted by the UN, and
the first to have established a monitoring mechanism.,
ICERD is the most comprehensive international legal
instrument addressing racial discrimination, which is
defined as any distinction, exclusion, restriction or pref-
erence based on race, colour, descent, or national or eth-

nic origin which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise, on an
equal footing, of human rights and fundamental free-
doms in the political, economic, social, cultural or any
other field of public life (Article 1.1). It has 156 states
parties (as at September 2000).

NGOs — non-governmental organizations are indepen-
dent, non-commercial organizations, not established by
or beholden to government or inter-governmental bodies.
Their mandates can be international or domestic, and
their aims and activities can cover a range of public inter-
est areas (e.g. human rights, environmental protection).
NGOs aim to bring about positive change in their areas
of focus.

NGOs in consultative status with the Economic and
Social Council (ECOSOC) — benefits of consultative
status include: easy access to information resources
throughout the UN and participation in various UN bod-
ies, as well as major inter-governmental conferences. An
increasing number of NGOs contribute to the work of the
UN by providing useful information and expertise, and
by offering input into the drafting of new international
standards.

Review procedure — this was introduced to CERD s reg-
ular agenda in 1991 in order to review the implementa-
tion of the Convention in cases where a state s report is
significantly overdue, by using the previous states
reports and taking other relevant information into
account,

States parties — states which have ratified or acceeded to
a Convention

Urgent procedures — these were introduced to CERD s
regular agenda in 1994, and respond to problems requir-
ing immediate attention to prevent or limit the scale or
number of serious violations of the Convention. Under
those procedures, CERD examines a situation without
any periodic report from the state party concerned.

ICERD: A GUIDE FOR NON-GOVERNMENTAL ORGANIZATIONS




Preface

the adoption of the Universal Declaration of

Human Rights. That anniversary provided an his-
toric and opportune moment to relaunch worldwide
campaigning efforts for the fulfilment of the objectives
of the UNs Third Decade to Combat Racism and
Racial Discrimination (1993—2003) and of the revised
Programme of Action for the Decade.

In 1998 the UN celebrated the 50th anniversary of

In this regard, the UN General Assembly decided at its
52nd session in 1997 to convene the third World Con-
ference Against Racism, Racial Discrimination, Xeno-
phobia and Related Intolerance no later than the year
2001.

Among the many national and international organiza-
tions to take such opportunities for renewed action,
have been the International Movement Against All
Forms of Discrimination and Racism (IMADR), an
international NGO committed to the fight against racial
discrimination and racism, and Minority Rights Group
International (MRG), an international NGO working
for the promotion and protection of the rights of
minorities and cooperation between communities.

In November 1998, IMADR, recognizing the impor-
tance of interaction between the international level and
local realities, launched the International Campaign for
the Elimination of Racism and Racial Discrimination
2001 (ICR 2001) for the effective implementation of
the programme of action and the successful convening
of the World Conference Against Racism.

In the framework of the ICR 2001, IMADR is attempt-
ing to establish a forum where NGOs, especially
national NGOs, can share their experience and acquire
further knowledge of instruments in the struggle
against discrimination, in particular the 1965 Interna-
tional Convention on the Elimination of All Forms of
Racial Discrimination (ICERD).

Since 1998, MRG has devised and initiated the imple-
mentation of a programme of action around the World
Conference and its preparatory events, which aims to
gain visibility and promote action on issues related to
discrimination, exclusion and disadvantage suffered by
minorities worldwide.

MRG s work focuses on principles of participation and
ownership of the proceedings of the World Conference
against Racism by disadvantaged minority communi-
ties, and on long-term sustainable work towards the
implementation of the provisions of ICERD — especial-
ly as they relate to exclusion, including economic
exclusion, and marginalization of minorities and
indigenous peoples. MRG aims to develop a pro-
gramme of action towards greater visibility and effec-
tiveness of international and national mechanisms for
the implementation of ICERD.

It is in order to pursue these goals — and in the frame-
work of increasing cooperation between IMADR, MRG
and other NGOs — that the need has been identified to
develop tools for activists, for access to and use of
international and national standards and mechanisms
for the protection of rights. This manual aims to explain
and analyse the work of the UN Committee on the
Elimination of Racial Discrimination (CERD), and aid
NGOs and other activists who want to campaign and
advocate around issues of discrimination.

Some NGOs may doubt the usefulness of a manual that
encourages the use of UN bodies as an instrument.
They may have been disillusioned by lengthy process-
es, and the apparent absence of any impact on the situ-
ation of the people they are concerned with, and thus
prefer to avoid the complexities of the UN mechanisms.

The involvement of CERD is certainly not the only way
to change patterns of discrimination; it has the poten-
tial, however, to be instrumental in influencing govern-
ments policies and practices. The Committee is also an
important means to build up international awareness
and pressure, and to draw attention to problems that
groups and individuals are facing. Knowledge of the
Convention and the work of the Committee can be a
powerful tool for NGOs in their advocacy and cam-
paigning activities.

The purpose of this manual is twofold: first, we attempt
to explain, while striving to avoid legal jargon, what the
main provisions of the Convention are, and throw light
on the working procedure of CERD; second, we sug-
gest what roles NGOs can play, including in the work
of CERD, and how NGOs can use the Convention as an

ICERD: A GUIDE FOR NON-GOVERNMENTAL ORGANIZATIONS
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effective tool for the fight against discrimination and
racism.

Official UN documents and opinions of experts of the
Committee relating to the work of NGOs will be men-
tioned throughout the manual. The experience of NGOs

with CERD will be also illustrated in the form of case
studies.

Given the diversity of NGOs worldwide, this manual
cannot provide comprehensive guidance on all possible
measures and avenues which may be open to all NGOs.
Each NGO has its own policies, mandates, styles and
resources: the social and political environments in
which NGOs act differ greatly. Suggestions and recom-
mendations put forward in this manual are meant to be
a starting point for further considerations and action; it
will be up to the individual NGOs to develop these fur-
ther and to elaborate their own strategies.

IMADR and MRG hope that this manual will be of use

to all who struggle against discrimination and racism in
any part of the world.

International Movement Against All Forms
of Discrimination and Racism
Minority Rights Group International

November 2000
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Part 1—ICERD and its monitoring body

1. History

ination was closely linked with anti-colonialism.

In the struggle for political independence, peoples
under colonial domination accused the colonial powers
of practising racial discrimination.

F or many years, the struggle against racial discrim-

The term racial discrimination was mainly associated
with white peoplé s discrimination against black people.
This explains why the word race is still used in con-
nection with skin colour, although we may consider its
use obsolete or scientifically incorrect.

In the 1950s, 1960s and 1970s, with countries in the
South becoming members of the UN, the UN developed
significant political and legal norms through several
instruments such as the Declaration on the Granting of
Independence to Colonial Countries and Peoples (1960)
and the Declaration on the Elimination of All Forms of
Racial Discrimination (1963). However, we have to
recall that the rationale of the majority behind the adop-
tion of these declarations was to put an end to discrimi-
natory practices in other states and the idea that discrim-
ination could also exist on the domestic scene was
ignored.

With the introduction of apartheid as an institutionalized
policy and practice in Southern Africa, its almost unani-
mous condemnation by states led to an important leap
forward in the fight against discrimination. This was the
belief that the racist practices of one state can be a legit-
imate concern of others, thus curtailing the principle of
national sovereignty . It is in this historical context that
the International Convention on the Elimination of All
Forms of Racial Discrimination (ICERD) was adopted in
1965 by the General Assembly (GA) with its clear refer-
ence to apartheid in Article 3.

In the case of an official racist regime such as apartheid,
it was easy to reach consensus among states to condemn
it. This enabled the latter to provide the UN with an
important instrument to combat discrimination within
states. However, in the 1970s and 1980s, states were no
longer eager to rely on ICERD as they did not want to
expose themselves to criticism from other states, NGOs
or even their own citizens.

Today, however, we perceive a renaissance of ICERD,
and it may gain much more importance in the future: dis-
crimination is strongly intertwined with issues such as
economic marginalization, financial crises, immigration,
refugee flows, trafficking of people, etc. Humfm rights
violations in a country may easily become a serious con-
cern for others; a massive flow of refugees, for example,
can be the consequence of a government s discriminato-
ry policy against a particular ethnic group or of ethnic
cleansing . In such cases, other states might have a legit-
imate interest in drawing the attention of the internation-
al community to that state s poor human rights record.
Here, CERD may act as an important warning system.

The involvement of a good number of NGOs in the fight
against discrimination may also contribute to a more
effective implementation of ICERD. As will be dis-
cussed later, NGOs can persuade governments to comply
more closely with ICERD s standards and/or publicize
the work of CERD.

2. What is ICERD?

CERD is considered to be the only international legal

instrument specifically addressing comprehensive
issues of racial discrimination. It established an expert
body of 18 independent experts responsible for monitor-
ing the implementation of the Convention s provisions.
One of the important aspects of ICERD is its coverage of
rights not only of individuals but also of collectives, as
indicated, for example, in Article 2 (a): each State Party
undertakes to engage in no act or practice of racial dis-
crimination against persons, groups of persons or institu-
tions [...] (italics added). This is particularly significant
for minority groups and indigenous peoples whose col-
lective rights are often subject to discrimination.’

Upon ratification of or accession to ICERD, each state
party assumes an obligation to submit reports periodically
to CERD, or upon CERD s request, on the measures it has
taken to implement the Convention. (Details on the state
reporting procedures are provided later in this manual.)

In order to assist states parties in the implementation of
their obligations under the Convention, CERD produces
a series of suggestions and general recommendations

(known as General Recommendations ), provided for in
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Article 9.2 of ICERD and based on the examination of
states parties reports. General Recommendations are
usually made when the Committee is unable to find suf-
ficient information on ICERD s specific articles which is
useful to the Committee in establishing the facts of a
report and in summarizing their views. These General
Recommendations enable states parties and the Commit-
tee to have a better understanding of the types of issues
and problems encountered by states when trying to trans-
late the legal formulations contained in ICERD into
practice. General Recommendations may also help
NGOs to comprehend the meaning and implication of
various provisions of the Convention. However, they are
not legally binding on states parties. In addition to Gen-
eral Recommendations, General Guidelines Regarding
- the Forms and Contents of Reports to be Submitted by
States Parties under Article 9, para. 1, of ICERD, adopt-
ed by CERD, serve the purpose of effectively imple-
menting the requirements of the Convention.

The Convention is divided into two parts: the first, head-
ed by a preamble, sets forth the states parties legal oblig-
ations; and the second describes the composition of the
Committee which monitors the implementation of the
Convention by the states parties, and its methods. In the
following section, the first part (Articles 1—7) is summa-
rized, with comments and other background information,
on the basis of General Recommendations adopted by
CERD.* The second part will be dealt with in Part 1, sec-
tion 3 of this manual, which discusses the evolution and
innovations of CERD s methods. The full texts of all the
General Recommendations as well as of ICERD are pro-
vided among the Annexes to this manual.

Article 1 —The definition of racial discrimination

Article 1, para. 1, defines the concept of racial discrim-
ination as:

any distinction, exclusion, restriction or preference
based on race, colour, descent, or national or ethnic
origin which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise, on
an equal footing, of human rights and fundamental
Jreedoms in the political, economice, social, cultural
or any other field of public life (emphasis added).

ICERD s definition is noteworthy particularly in terms
of its non-discrimination grounds which go far beyond
the context of colonialism and white domination which
was the original concern of the Convention, and include,
in addition to race and colour, such other grounds as
descent and national or ethnic origin . Hence racial

ICERD AND ITS MONITORING BODY

discrimination as defined in ICERD covers a wide range
of deeply-rooted discriminations, including those against
various minority groups and indigenous peoples. For
example, although India maintains the position that
ICERD is not applicable to caste discrimination but
only to discrimination based on race, the Committee
has adopted the opinion that the term descent in Article
1.1 does not solely refer to race and that the Scheduled
Castes fall within the ambit of the Convention.’

The Committee points out in its General Recommenda-
tion XXIV (55) that some States Parties decide at their
own discretion which groups constitute ethnic groups or
indigenous peoples that are to be recognized and treated
as such . However, the Committee is of the view that:

the application of different and non-objective crite-
ria in order to determine ethnic groups or indigenous
peoples, leading to the recognition of some and
refusal to recognize others, may give rise to differing

treatment for various groups within a country s pop-
ulation .

It is CERD s opinion that identification of individuals as
being members of a particular racial or ethnic group
shall, if no justification exists to the contrary, be based
upon self-identification by the individuals concerned.* In
this connection, the Committee considers the ethnic
characteristics of the population to be of particular
importance in examining states reports, and thus
requests states parties to provide information on peoples

first languages as indicative of ethnic differences, togeth-
er with any information about race, colour, descent,
national and ethnic origins, resulting from social surveys
or censuses.* The inclusion of information on the situa-
tion of women is also considered important for the Com-
mittee in order to examine whether racial discrimination
impacts differently upon women and men.*

ICERD Articles 1.2 and 1.3, respectively, allow a state
party to make distinctions, exclusions, restrictions or
preferences between citizens and non-citizens, and to
interpret the Convention as not affecting laws on citi-
zenship, nationality or naturalization provided that they
do not discriminate against any particular nationality.
However, CERD takes the position that the Convention
is generally applicable to discrimination against immi-
grants or foreigners as well. This interpretation has been
developed as a consequence of the practice in many
countries, notably European, in which the criteria of dis-
tinction between citizens and non-citizens appears to
follow ethnic patterns and are inherently discriminatory
in their effect. Accordingly, in a General Recommenda-
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tion, the Committee requests that states parties report
fully on legislation on foreigners and its implementa-
tion.” The Committee is also of the view that the Con-
vention must not be interpreted as reducing the rights
and freedoms for everyone recognized in other instru-
ments, especially the Universal Declaration of Human
Rights, the International Covenant on Economic, Social
and Cultural Rights and the International Covenant on
Civil and Political Rights (ICCPR). This affirmation is
also in line with the GAs resolution 40/144 of 13
December 1985, which recognizes that the protection of
human rights should also be ensured for non-citizens.
The exception of Article 1.2 rather applies to positions
and situations where the distinction between citizens
and non-citizens is functional, such as in case of granti-
ng certain political rights and access to certain public
offices.

It should be noted that the Convention covers acts
whose results might unintentionally lead to discrimina-
tion, as reflected in Article 1.1 which refers to purpose
or effect of nullifying or impairing (italics added). An
example is Switzerland s recently abolished three-cir-
cle immigration policy, which classified foreigners on
the basis of their national origin. The Government
argued, when the initial report of Switzerland was con-
sidered by CERD in March 1998, that its immigration
policy was in no way intended to be racially discrimi-
natory.! However, the Committee considered the con-
cept and effect of this policy to be stigmatizing and dis-
criminatory, and contrary to the principles and the pro-
visions of the Convention.” CERD reaffirmed this point
in its General Recommendation X1V (42) when it stated
that a distinction is contrary to the Convention if it has
either the purpose or the effect of impairing particular
rights and freedoms . ¥

Moreover, in view of achieving not only de jure racial
equality but also de facto equality, Article 1.4 of the Con-
vention allows for special measures such as affirma-
tive action (or positive discrimination) for the benefit of
racially or ethnically disadvantaged groups or individu-
als. They are considered legitimate on the condition that:

such measures do not lead to the maintenance of
separate rights for different groups and that they
shall cease after the objectives for which they were
taken have been achieved .

An action is judged contrary to the Convention, howev-
er, when it has an unjustifiable disparate impact upon a
group distinguished by race, colour, descent, or national
or ethnic origin ' (see also Article 2.2 of ICERD).

Article 2 —The obligation to eliminate
discrimination and promote understanding

Under Article 2.1, states parties have the obligation not
only to ensure that all public authorities and public insti-
tutions, national and local, do not engage in any practice
of racial discrimination, but also to take effective mea-
sures to review governmental, national and local policies
and to amend, rescind or nullify any laws or regulations
which in effect create or maintain racial discrimination.
Moreover, they are obliged to prohibit and bring to an end
racial discrimination by any individuals or organizations.
They should also encourage inclusive multi-racial organi-
zations.

In terms of its Article 2.1, therefore, the Convention
makes it clear that the prohibition of racial discrimination
applies not only to the public sector, but also to individu-
als and groups or organizations in, for example, matters
of education and training, employment, health services,
housing and participation in cultural activities. It is often
noted, however, that many states have not yet taken suffi-
cient action to prohibit discrimination in these fields.

Further, in Article 2.2, the Convention again addresses
special [...] measures which should be taken in the
social, economic, cultural and other fields, when the cir-
cumstances so warrant , to ensure the adequate develop-
ment and protection of certain disadvantaged racial
groups or individuals belonging to them.

Under Article 2, it is important that states parties report
in detail on existing policies and practices, the functions
of public institutions and authorities, and relevant laws
and the scope of the legislation in force. Equally impor-
tant is the description of any special programmes adopt-
ed and projects initiated in the reporting states, and how
they affect the goal of achieving racial equality among
all segments of the population.

Recognizing that:

the fulfillment of these obligations very much
depends on national law enforcement officials who
exercise police powers, especially the powers of
detention or arrest, and upon whether they are
properly informed about the obligations of the Con-
vention ,

the Committee emphasizes in one of its General Recom-
mendations the importance of intensive training for law
enforcement officials to ensure that they respect as well
as protect human dignity."
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Article 3 —Racial segregation and apartheid

Article 3, which refers to apartheid, may initially have
been directed exclusively at Southern Africa. However,
the Committee makes it clear that this Article prohibits
all forms of racial segregation in all countries, with or
without any initiative or direct involvement by the pub-
lic authorities.”

The Committee observes that:

while conditions of complete or partial racial segre-
gation may in some countries have been created by
governmental policies, a condition of partial segre-
gation may also arise as an unintended by-product of
the actions of private persons. In many cities resi-
dential patterns are influenced by group differences
in income, which are sometimes combined with dif-
Jferences of race, colour, descent and national or eth-
nic origin, so that inhabitants can be stigmatized and
individuals suffer a form of discrimination in which
racial grounds are mixed with other grounds ."

Article 4 —Racist propaganda, organizations
and activities

The Committee emphasized repeatedly, and notably in
General Recommendations, the paramount importance
of Article 4, which contains provisions that are of a
mandatory character.' According to this Article and rel-
evant General Recommendations, states parties have
obligations to adopt legislation to penalize the following
ac‘ts: (i) dissemination of ideas based upon racial superi-
ority or hatred; (ii) incitement to racial discrimination;
(iii) acts of violence against any race or group of persons
of another colour or ethnic origin; (iv) incitement to such
acts, and (v) provision of any assistance, including finan-
cial, to racist activities. Furthermore, organizations, as
well as their activities and propaganda, which promote,
roster or incite racial discrimination, must be declared
1!Iegal and be prohibited. Belonging to such organiza-
tions as well as participating in such activities is in itself
a!.so a criminal offence. Article 4 (c) underlines the oblig-
ations binding the public authorities at all administrative
levels, including the municipal level.

Full compliance with Article 4 is particularly complicat-
ed in many countries, where governments may consider
this provision to unduly restrict freedom of expression
and freedom of association. However, the Committee
holds that the rights to freedom of opinion, expression
avnd. association, are not absolute, but subject to certain
limitations. In its General Recommendation XV (42), the

Committee expresses the opinion that the prohibition of
the dissemination of all ideas based upon racial superior-
ity or hatred is compatible with the right to freedom of
opinion and expression, given the saving clause that the
obligations of Article 4 should be fulfilled with due
regard to the principles embodied in the Universal Dec-
laration of Human Rights (Article 19) and the rights
expressly set forth in Article 5 of this Convention (first
sentence of Article 4), which is to be understood as a ref-
erence to freedom of expression and freedom of associa-
tion. Further, the Committee draws the attention of states
Parties to Article 20 of the International Covenant on
Civil and Political Rights, which requires states to pro-
hibit by law any advocacy of national, racial or religious
hatred that constitutes incitement to discrimination, hos-
tility or violence. Nevertheless, a number of countries,
mainly from the West, made interpretative declarations
upon ratification of the Convention emphasizing the
with due regard clause. Such a declaration is used by a
state to communicate its view and interpretation of this
clause. This is to be distinguished from a reservation in
international law with which a state, when signing or rat-

Relevant case —conviction of Jersild, a Danish journalist'*

This case illustrates the tensions that exist between the pro-
visions of Article 4 and the right to freedom of expression.
Jersild, a Danish journalist, was held criminally liable by
the Danish courts under Article 266 (b) of the Penal
Code," which had been introduced in Denmark to imple-
ment Article 4 of ICERD, in conjunction with Arficle 23 of
the Penal Code.” In a television programme, the journalist
had interviewed three members of a racist group, ‘the
Greenjackets’, and was accused of aiding and abetting
them by allowing and even encouraging highly offensive
and racist statements against foreigners and black people.
The Danish courts held that the journalist’s actions resulted
in the publication of racist statements made by a small num-
ber of people. Freedom of expression was not, in the opin-
ion of the courts, a justifiable ground for acquittal in light of
the interest in protecting against racial discrimination.

In the examination of Denmark’s report in 1990, several
members of CERD claimed to be highly satisfied with the
results of the case, stafing that it was ‘the clearest state-
ment yet, in any country, that the right to protection against
racial discriminafion took precedence over the right to
freedom of expression”."

Jersild brought the case to the European Court of Human
Rights, which decided that the journalist’s right to freedom
of expression guaranteed under Article 10 of the Euro-
pean Convention for the Protection of Human Rights and
Fundamental Freedoms had been violated. The Court also
stated that Denmark's obligations under this European
((::onvention had to be reconciled with its obligations under
ICERD."
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ifying an international convention or treaty, withholds
assent to one or more of its provisions.

Technological developments relating to the mass media,
especially the internet, constitute a new challenge in rela-
tion to the states parties implementation of Article 4.
States parties should ensure that media agencies, both
public and private, which bear responsibility, should
observe and enforce the relevant standards. Among the
means to deal with this new issue is a suggested code of
conduct for internet users and service providers.”

Article 5 —Equality in the enjoyment of rights

Under Article 5 of the Convention, states parties must
guarantee: ¢

@ that all groups and individuals — regardless of race,
colour or national or ethnic origin — can equally enjoy
the right to equal treatment before the tribunals and all
other bodies concerned with the administration of jus-
tice;

@ the right to security of person and protection against
violence or bodily harm, whether inflicted by govern-
ment officials or by any private individual or group;

@® a whole series of political and civil rights;

@ an important list of economic, social and cultural
rights;

@ and quite significantly the right of access to any place
or service intended for use by the general public,

including those privately owned, such as transport,
hotels, restaurants, caf s, theatres and parks.

The states parties are expected to report about the non-
discriminatory implementation of each of these rights
and freedoms. b

According to CERDs General Recommendation XX
(48), the Convention obliges states parties to prohibit and
eliminate racial discrimination in the enjoyment of the
human rights listed in Article 5, on the assumption that
these rights exist and are recognized in the countries con-
cerned. In other words, this Article does not of itself pro-
claim and protect civil, political, economic, social or cul-
tural rights. '

The Committee also acknowledges that states may
impose restrictions upon rights listed in this Article such
as the right to participate in elections, to vote and to
stand for election, which may only be given to citizens.
In such cases however, states must ensure that the restric-
tion is compatible with Article 1 of the Convention, both
in purpose and effect.

Article 6 —Judicial recourse and compensation

Too often victims of human rights violations are
ignored and their claims for reparation and redress are
not taken seriously. Upon ratification of or accession to
ICERD, states parties undertake to provide effective
protection and remedies against acts of racial discrimi-
nation through the competent national tribunals and
other States institutions . All persons under the juris-
diction of the state party, nationals as well as non-
nationals, have the right to seek and receive from such
tribunals just and adequate reparation or satisfaction
for material and moral damages suffered as a result of
such discrimination.

It should also be underlined that the phase national tri-
bunals and other states institutions allows states parties
a certain degree of flexibility in terms of the measures to
be taken for implementation of this Article. The range of
these measures includes mechanisms of conciliation or
mediation, establishment of administrative organs for
investigation, action of a competent ministry or the
Attorney-General, or the ombudsperson, according to the
state s specific legal and administrative system. Sanc-
tions may also vary in degree; including conciliatory
meetings of the parties concerned, verbal or written rep-
rimands, or the imposition of fines or prison penalties.

In accordance with the general guidelines for reporting
under ICERD, under Article 6 the Committee seeks from
states parties, inter alia, information on any existing
court cases with regard to this Article, and on the prac-
tice of other state organs in implementing this provision.

Article 7 — Education and information

With a view to combating racial prejudice and to pro-
moting friendship, tolerance and understanding among
nations and ethnic groups, states parties affirm under
Article 7 of the Convention that they shall take immedi-
ate and effective action in the fields of culture, education,
information and teaching.

Education referred to in this Article is not limited to
school education but also includes training, most impor-
tantly of teachers and other professionals such as law
enforcement officials. The Committee s General Recom-
mendation X111 (42) calls upon states parties:

to review and improve the training of law enforce-

ment officials so that the standards of the Convention
as well as the Code of Conduct for Law Enforcement
Officials (1979) are fully implemented .
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In its General Recommendation XVII (42), the Com-
mittee also recommends that states parties set up nation-
al institutions to serve the following purposes, among
others: a) to promote respect for human rights and the
exercise thereof, free from any discrimination, as
expressly stated in Article 5 of ICERD; b) to examine
official policies towards the protection against racial
discrimination; c) to monitor laws so that they comply
with the provisions of ICERD; d) to educate the public
as to the obligations which the states parties assume
under ICERD.

Furthermore, CERD pays close attention to questions
such as whether states parties inform public opinion
about human rights in general, and ICERD and CERD
in particular, and whether ICERD has been translated
into and published in the local languages.*

Generally, the Committee finds that states do not pay
sufficient attention to the implementation of Article 7
and considers the information submitted under Article 7
as general and perfunctory .

3. ICERD’s monitoring body: the
Committee on the %Iimination of
Racial Discrimination (CERD)

rom the very beginning it was clear that the Con-

vention would only be effective if there was an inde-
pendent body for monitoring the implementation of the
states obligations as indicated by ICERD. To this end,
CERD was established; this set a precedent: five main
UN human rights treaty bodies with comparable consti-
tutions and functions were later created, namely, the
Human Rights Committee (HRC), the Committee on the
Elimination of Discrimination against Women
(CEDAW), the Committee against Torture (CAT), the
Committee on Economic, Social and Cultural Rights
(CESCR)” and the Committee on the Rights of the
Child (CRC).

A. Nature of CERD

CERD is composed of 18 experts of high moral stand-
ing and acknowledged impartiality , who serve in a
personal capacity (Article 8.1 of ICERD). The members
are elected for a term of four years at a meeting of states
parties (Articles 8.4 and 5a), and elections take place for
half of the members at two-year intervals (Article 8.5a).
In the election of the Committee members, considera-
tfon has to be given to equitable geographical distribu-
!I.on and to the representation of the different forms of
civilization as well as of the principal legal system

(Article 8.1). At present, CERD includes a high number
of diplomats or former diplomats among its members
compared to other treaty bodies. This can be attributed
to the perception by many states in earlier years that
ICERD was a foreign policy instrument rather than a
document with domestic implications. While this per-
ception has changed, the practice of nominating and
electing foreign policy experts to CERD has persisted.

Under the Convention, the Committee shall establish its
own rules of procedure and receive no directives from
outside (Article 10). Indeed, CERD is an autonomous
body, which is a common feature of all the treaty bodies
except the CESCR. Nevertheless, strong organizational
links with the UN exist:

@® CERD was established under a Convention drafted by
the UN Sub-Commission on Prevention of Discrimi-
nation and Protection of Minorities (in 1999 the Sub-
Commission was renamed the Sub-Commission on
the Promotion and Protection of Human Rights), and
adopted — through the Commission on Human Rights
and the Economic and Social Council — by the GA.

® The meetings of the Committee are, at present, held
twice a year (March and August) for three to four
weeks® at the United Nations Office in Geneva. Fur-
ther, the Committee is serviced by the Secretariat of
the United Nations (Office of the High Commission-
er for Human Rights).

® Also significantly, CERD annually reports on its
activities to the GA through the Secretary-General
(Article 9.2).

B. Working procedures

CERD periodically reviews the legal, judicial, adminis-
trative and other steps taken by individual states parties
under ICERD to fulfil their obligations to combat racial
discrimination. The Convention provides a number of
instruments to evaluate the states efforts and the overall
situation. Its current mandate does not, however, include
the possibility of CERD members investigating the situ-
ation by means of a field visit, although the Committee
may send one or more of its members at the invitation of
the country concerned for purposes of a close dialogue

on the spot.*

a) Reporting system (Article 9)%

Under Article 9 of ICERD, and following a decision
taken by the Committee at its 38th session in 1990,* each
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state party is obliged to submit: (a) an initial report
within one year after the entry into force of the Conven-
tion for the state concerned, to provide comprehensive
information on existing legislative, judicial, administra-
tive or other measures which give effect to the provisions
of ICERD; (b) thereafter, further comprehensive
reports every four years that are expected to contain any
new developments that took place after the submission
of the previous report, information that CERD specifi-
cally requested, and answers to questions that were not
fully dealt with from its previous reports; and brief
updating reports in the intervening two-year periods, to
literally briefly update the information contained in the
comprehensive report; and (c) special reports whenever
the Committee so requests, which are, for example, sub-
mitted by states parties whose situations are being con-
sidered by CERD in accordance with early warning mea-
sures and urgent procedures.

According to the Manual on Human Rights Reporting,”
the Committee expects that the initial and comprehen-
sive reports will include information on: i) states parties
compliance with the obligation assumed under Article 1
of the Convention, ii) the ethnic characteristics of the
country and iii) the text of the relevant laws, judicial
decisions and regulations which relate to Articles 1 to 7
of the Convention.

The Committee s obligation under Article 9.2 to report
annually to the GA on its examination of the reports it
receives is the centrepiece of its work. Article 9, howev-
er, is very broadly phrased and therefore provides the
Committee with room to introduce innovations in its
application. Thus, at a very early stage of CERD s exis-
tence it was decided that the examination of states parties

reports would be carried out in the presence of the states
parties so as to facilitate a constructive dialogue. This led
to states parties sending a delegation of government offi-
cials to CERD s meetings when their report is scheduled
for examination. The basic document that is the subject of
the Committee s examination is the state report.

Following the end of the Cold War, procedural innova-
tions were introduced to the examination of the reports
of states parties:

@® The designation of Country Rapporteurs — as a
result of informal consultations, members of the
Committee take it upon themselves to prepare the
examination of a states party s report through its close
and detailed study on the basis of relevant and credi-
ble information. The Country Rapporteur plays a
leading role in both the examination of the report and

in the preparation of the concluding observations.
Meanwhile, the other members of the Committee
remain free to provide their own input. There is no
pre-sessional working group at CERD, like that estab-
lished by some of the other treaty bodies to draw up
lists of issues on the states parties whose reports are
due for consideration at the following sessions of
respective committees, Nevertheless, a Country Rap-
porteur may — albeit rarely — prepare a list of issues in
advance for circulation to the reporting state as well
as to the other members of the Committee.

@ The use of other sources of information. It is taken

for granted that the report officially submitted by a
state party is the main and principal source of infor-
mation, but for a long time it remained highly contro-
versial as to whether members of the Committee
could also rely on other sources of information. It
became gradually accepted that other UN materials,
such as reports of Special Rapporteurs of the UN
Commission on Human Rights and reports and com-
ments of specialized agencies, could be taken into
account. In more recent years, information from
regional institutions such as the European Commis-
sion against Racism and Intolerance (ECRI) and also
from NGOs have been taken into account and often
explicitly referred to in the discussions, although
some members of the Committee continue to show
reservations regarding this practice.

@ The drawing up of Concluding Observations. While
in the past, individual members would express some
personal opinions and assessments at the concluding
stage of the examination of a state party s report, the
Committee as a collective body refrained from doing
so. This has changed; the Country Rapporteur, with
the assistance of the Secretariat, prepares a first draft
of Concluding Observations, which consist of a
review of positive developments, issues of concemn,
and concrete suggestions and recommendations. The
first draft is informally circulated among the members
for their comments. The Country Rapporteur later
submits a second draft, which is discussed and
amended in formal (public) meetings, and finally
adopted by the Committee for transmission to the
state party concerned, to become a public document

and to be included in the annual report of the Com-_
mittee. A state party may submit its comments on the

concluding observations for inclusion in the Commit-
tee s annual report to the GA (Article 9.2 of ICERD!.I!
The Concluding Observations are an important moni-
toring device and an effective tool for follow-up
work.
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With regard to the content of states reports, the Commit-

tee has noted some misconceptions on the part of states
parties:

@ Some states parties perceive that, since their govern-
ments believe that racial discrimination does not exist
within their territories, they are not obliged to submit
periodic reports. The Committee is of the opinion that
discrimination is a phenomenon that is actual ly or
potentially prevalent in all countries, and thus all the
states parties have an obligation to be vigilant, and to
report on the measures taken to prevent or to combat
racial discrimination.

® Some states reports give the impression that if the
Convention has become part of the legal order of the
country, no further legislative action is necessary.
However, the Convention not only requires that legis-
lation prohibits certain acts, but also calls for action in
the judiciary and administration, as well as in the
fields of culture, education and information. Similar-
ly, a state party does not fulfil its obligations under the
Convention simply by condemning racial discrimina-
tion in the Constitution of the country.*

® In certain cases reports fail to include the text of anti-

discrimination laws, and relevant case law and prac-
tice.

To assist states parties in their preparation of reports,
CERD has provided them with general guidelines.”

b) Inter-state complaints (Articles 11—13)

All the states parties to the Convention recognize the com-
petence of CERD to receive and act on a complaint by one
of them that another is not giving effect to the provisions
of the Convention (Article 11.1). However, no state party
has yet resorted to this procedure, which provides — unless
the matter is settled in another way — for the appointment
of an ad hoc conciliation commission (Article 12). States
are extremely reluctant to use this procedure because it is
complicated and time-consuming. If states wish to raise
cases of alleged violations or shortcomings in other states,
they prefer to use the political fora of the UN, such as the
Commission on Human Rights or the GA. To date, no
State has ever used the inter-state procedures under any of
the UN human rights treaties.

¢) Individual communications (Article 14)

This procedure for communications allows individuals or
&roups of individuals to submit their claims as victims of

a violation of the Convention directly to CERD, provided
that the state(s) concerned has (have) made a declaration
to recognize CERDs competence under Article 14. It
came into operation in 1982 when the 10th of such decla-
rations was made by a state party. The individual or group
must have exhausted all local remedies. (Further details
of the process, and advice on how to file a complaint, can
be found in Part 11, section 2 of this manual.)

The Convention further provides in its Article 14.2 that
any state party which makes a declaration as provided for
in para. | of the same Article may establish or indicate a
national body competent to receive petitions from indi-
viduals or groups of individuals who claim to be victims
of violations of any of the rights set forth in ICERD, and
who have exhausted other locally available remedies.
Only if petitioners fail to obtain satisfaction from the body
indicated may they bring the matter to the Committee s
attention. Luxembourg and South Africa are as yet (as at
1 January 2000) the only states parties to have designated
a standing committee in accordance with Article 14.2.

With regard to the individual communications procedures
within the UN human rights mechanisms, Article 14 of
ICERD and the practice of the Committee present some
special features, which may distinguish this procedure
from similar procedures under other human rights instru-
ments. For example, Article 14 allows not only individu-
als claiming to be victims of a violation but also groups
of individuals to file communications. Moreover, the
communication is not prevented from being considered
while under another procedure of international investiga-
tion; and the Committee makes suggestions and recom-
mendations rather than merely expressing views .

This procedure should not, however, be confused with
the jurisdiction of a court. A judgment of a court is legal-
ly binding but suggestions and recommendations of the
Committee do not carry the same legal weight. Never-
theless, these suggestions and recommendations are
generally considered as authoritative pronouncements
of a competent quasi-judicial body and raise the expec-
tation that they are being respected and complied with
by the states parties concerned. In this connection, it is
important that the media and the general public become
aware of cases brought to, and the opinions expressed
by, the Committee,

C. Further innovative procedures
Technically, the Committee has been facing a constant

problem that disrupts its work and makes it difficult to
carry out its mandate: that is the failure of quite a few
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Relevant case - L.K. v. The Netherlands

The following is the summary of communication no.
4/1991 (LK. v. The Netherlands) —one of the cases sub-
mitted in accordance with Article 14, the opinion adopted
by the Commitiee, and the follow-up action taken by the
state party:

LK., a Moroccan citizen residing in Utrecht, the Nether-
lands, wished to visit a house for which a lease had been
offered to him and his family, but a group of people had
gathered in front of the house, shouting, ‘no more foreign-
ers’, and some of them threatened to set fire to the house
if LK. moved in. A petition was then signed by 28 residents
saying that the house could not be offered to LK.

LK. filed a complaint claiming he had been a victim of
racial discrimination. Most of the signatories of the petition
were questioned, but a few months later, the prosecutor at
the District Court of Utrecht informed LK. that the matter
had not been registered as a criminal case with his office
because it was not certain if a criminal offence had taken

place.

L.K.'s counsel then turned to the Appeal Court of Amster-
dam asking for an order that a prosecution be filed
against the signatories of the petition. This request was
refused on public interest grounds, holding that the petition
was neither a document of deliberately insulting nature,
nor inciting racial discrimination.

LK. filed a complaint to CERD, on the grounds, among oth-
ers, that the remarks and statements of the residents were
racially discriminatory in nature, that the police did not act
expedifiously and effectively in the investigation of the
case, and that the Court of Appeal had prolonged the pro-
ceedings and had relied on incomplete evidence.

CERD at its 42nd session in March 1993 decided that the
acts of the residents were discriminatory, that the investi-
gation by the police and prosecution was incomplete, and
that when threats inciting racial violence are made, espe-
cially in public and by a group of people, it is incumbént
upon the state to investigate with diligence and expedien-
cy. Furthermore, the police and prosecution did not offer
effeclive protection and remedies within the meaning of
Article 6 of the Convention,

CERD thus recommended that the state party review its
policy and procedure concerning acts of racial violence,
and that it provide the applicant with relief commensurate
with the moral damage he had suffered.

In its 13th periodic report to the Committee,* the Nether-
lands Government provided extensive information on new,
stricter onti-discrimination guidelines for the police and the
public prosecutions department, adding that, in issuing
these new guidelines, it had also complied with the rele-
vant recommendations of the Committee in the LK. case.
Moreover, the Government stated that, in consultation with
the applicant’s counsel and the applicant, it had provided
reasonable compensation.™
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states parties to submit periodic reports — or their delay.
Various reasons are cited, such as the lack of personnel
competent in human rights reporting, and the burden of
work in meeting international reporting obligations
under an increasing number of human rights instruments.

In order to cope with this problem, the Committee
decided at its 39th session in 1991 that it would review
the implementation of the Convention in cases where a
state report is significantly overdue, even in the absence
of an up-to-date report, by using the previous state
reports as a basis and taking into account other relevant
information (this is known as a review procedure ).
This measure provides the Committee with a more
effective control of the reporting process, since it does
not simply have to rely on the state to review the imple-
mentation of the Convention. A letter is sent to a state
party whose report is overdue by five years, informing
it that the review will take place, and later the exact date
is communicated; state representatives are invited to
attend the meeting. This is intended to encourage dia-
logue between the state party and the Committee
despite the absence of a report, to ensure a minimum
level of review of all the states parties. In a good num-
ber of instances this procedure prompted states parties
to expedite the submission of overdue reports and
enabled the Committee to resume the dialogue with
these states.

Another innovative procedure was introduced at the
45th session of the Committee in 1994, when it decided
that preventive measures should be part of its regular
agenda. Those measures include early-warning mea-
sures and urgent procedures . Annual reports of the
Committee provide the following explanations about
these preventive measures:

Early-warning measures are to be directed at pre-
venting existing problems from escalating into con-
Slicts and can also include confidence-building mea-
sures to identify and support whatever strengthens
and reinforces racial tolerance, particularly to pre-
vent a resumption of a previous conflict. Criteria for
early-warning measures could, for example, include
the following situations: lack of an adequate legisla-
tive basis for defining and prohibiting all forms of
racial discrimination, as provided for in the Con-
vention; inadequate implementation or enforcement
mechanisms, including the lack of recourse proce-
dures; presence of pattern of escalating racial
hatred and violence, or racist propaganda or
appeals to racial intolerance by persons, groups or
organizations, notably by elected or other officials;
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a significant pattern of racial discrimination evi-
denced in social and economic indicators: and sig-
nificant flows of refugees or displaced persons
resulting from a pattern of racial or encroachment
on the lands of minority communities.

Urgent procedures are to respond to problems
requiring immediate attention to prevent or limit the
scale or number of serious violations of the Conven-
tion. Criteria for initiating an urgent procedure
could include, for example, the presence of a seri-
ous, massive or persistent pattern of racial discrim-
ination; or a situation that is serious where there is
a risk of further racial discrimination.

Under these procedures the Committee examines a situ-

ation without any periodic report from the state party
concerned.

In the past CERD considered the cases of the conflicts
in the former Yugoslavia and in the Great Lakes Region
in Africa. A number of other urgent situations were
taken up under the urgent procedures, including Aus-
tralia s amendment of its Native Title Act that was con-
sidered to be racially discriminatory against indigenous
peoples in Australia.

NB: The early-waming measures and urgent proce-
dures may only be implemented by members of CERD.
NGOs seeking to have such measures implemented may
do so by contacting a CERD member and requesting
him or her to do so. Follow-up by an NGO to any action

taken is also to be done through a CERD member or
members.

The most recent significant development in the work of
CERD was in August 2000, when CERD organized a
two-day discussion on a thematic issue — discrimination
against Roma — which was the first of its kind in the
Committee s 30-year-long history. This initial thematic
discussion of CERD was a landmark in many ways.
First, it led to the production of a General Recommen-
dation" outlining a number of measures that govern-
ments of relevant states parties to ICERD should take to
improve the situation of the Roma. In this respect atten-
tion should be drawn to the fact that production of a
General Recommendation usually begins with the sub-
mission of a draft by a member, and that it is not a result
of a discussion. Second, in view of maximizing its
access to the existing research, information and experi-
ence, CERD has invited to the thematic discussion
regional institutions as well as other UN bodies and
agencies, in particular experts from the Sub-Commis-
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sion on the Promotion and Protection of Human Rights
and the Commission on Human Rights Special Rappor-
teur on Contemporary Forms of Racism. The Commit-
tee has also received and taken due account of detailed
information, as well as first-hand accounts and insight
from NGOs, in particular the groups concerned, i.e.
Roma organizations, by holding an informal meeting
using its official meeting time and inviting their written
submissions.

While the thematic discussion was an innovation in
CERD s work, it was not innovative in the UN treaty
monitoring mechanisms as a whole. Several other treaty
monitoring bodies had already held thematic sessions
for a number of years, and successfully developed meth-
ods of involving NGOs in meaningful ways in those the-
matic discussions.

With the success of its initial thematic session on dis-
crimination against Roma, it is expected that the CERD
practice of holding thematic sessions will also be insti-
tutionalized in the future and that it will become an
effective part of the work undertaken by the Committee.

D. Impact of ICERD on states

Since the entry into force of ICERD, changes in various
countries have been attributed to the positive impact of
the Convention. These include:

® amendments to national constitutions to include pro-
visions prohibiting racial discrimination;

® systematic reviewing of existing laws and regulations
leading to the amendment of those which tend to per-
petuate racial discrimination, or the passing of new
laws to satisfy the requirements of the Convention;

® making incitement to acts of racial discrimination
and racial violence a punishable offence;

@ legal guarantees and enforcement procedures against
discrimination relating to the security of persons,
political rights, employment, housing, education, or
access to areas and facilities intended for use by the
general public;

@ cducational programmes aimed at promoting good
relations and tolerance between racial and ethnic
groups;

@ creation of institutions and agencies to deal with
problems of racial discrimination and to protect the
interests of indigenous groups; and,

® governments secking technical assistance from the
UN in such matters as anti-discrimination legislation
and remedies to victims.
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Part 2 —The contribution of NGOs
to CERD’s work

ithin the Economic and Social Council
‘ N /- (ECOSOC) and its subsidiary organs such as
the Commission on Human Rights, NGOs
can obtain consultative status which means that they can
become an integral part of the working procedure of
those bodies."* However, most of the UN treaty bodies,
CERD included, are not UN organs in the formal sense.
Despite having strong links with the UN, which provides
them with Secretariat services, they have been created by
the treaties themselves and the rules on consultative sta-
tus do not apply to them. Consequently, no formal rela-
tionship exists between CERD and NGOs.

While this relationship is informal, the importance of
NGOs contributions has been acknowledged by CERD.
Increasingly, members of CERD make public use of
information they have received or gathered from non-
governmental sources in their consideration of the states
reports. Although the flow of information that reaches
members is not systematically collected, channeled or
analysed, the Anti-Racism Information Service (ARIS)*
— an NGO based in Geneva — has undertaken the task of
connecting human rights groups with members of CERD
and of assisting the latter in their search for relevant
information. What members of CERD need is a more
complete picture of the situation than is provided in the
official report of a state party. In other words, NGOs
should look into questions such as: are there any gaps in
the official report; are there misrepresentations; are the
assumptions, the analyses and the emphases correct?

Besides providing the Committee with information,
NGOs, especially those active at a national level, can also
disseminate information on ICERD or its reporting
process among their members and the general public in a
country. NGOs can take up issues that are of particular
importance to them and appraise specific comments made
by the Committee members on matters regarding a state s
compliance (or non-compliance) with ICERD. Where a
government may be slow in implementing recommended
changes in its law, policy and practice, NGOs can be of
service to the public in influencing such changes.

1. Reporting procedure

hen an NGO provides information to CERD, it is
important, in the interest of the Committee and the

NGO, that the information is submitted in the most effec-
tive manner. As practice has shown, a simple submission
of random cases or articles to the Committee does not
normally have a great impact. It may also happen that the
abundance of information can be a problem. A well-
developed strategy is necessary.

The best option is to produce a supplementary report —
also called shadow, counter or alternative report.
There are two ways of approaching such a report; the
first is to draw up a comprehensive report that considers
each point of the state report and offers supplementary or
contradicting information. This requires a lot of time and
resources, but it seems to be the most effective way to
provide information and has a high probability of getting
the Committees attention. The second approach, for
those NGOs which are not capable of bringing together
the necessary resources, and/or whose activities are lim-
ited in certain fields or areas, would be to target specific
issues of concern — such as those affecting particular
groups, or specific fields such as education, employment
or working conditions.

Concemning the production of a report, we have collect-
ed some useful advice by consulting CERD members
and by soliciting the experience of other NGOs.

A. Steps to be taken prior to CERD's
consideration of the state report

When is a state report due? —As explained earlier in
this manual, an initial report is due one year after the
Convention s entry into force for the state party con-

cerned, and periodic reports are due every two years

afterwards. Information as to when a state report is or
was due may be obtained from the government con-
cerned. Alternatively, NGOs can contact the CERD Sec-
retariat, or consult the Treaty Body Database on the web-

site of the Office of the High Commissioner for Human

Rights (www.unhchr.ch).

Has the report been already sent? — Contact the gov-
ernment authority that is in charge of preparing an offi-
cial report to CERD (very often the Ministry of Foreign
Affairs) to find out whether the state report has already _
been sent or when the government plans to submit it to

the Committee. If the report is still being prepared,
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NGOs might negotiate with the appropriate authority to
become involved in the drafting process. Some govern-
ments may be willing and even keen to consult national
NGOs in order to avoid being criticized for an incom-
plete state report. In other states, any contacts with the
government may be impossible. Whatever the outcome
of any such consultations with the government, NGOs
are well advised to keep their independence.

llustration —The Finnish League for Human Rights

The Finnish League for Human Rights (FLHR) has been
involved in the preparatory process of Finland's state
reports for all the UN human rights treaty bodies, includ-
ing CERD. While it is not suggested that the Finnish prac-
ice should be a model, it is a good example of success-
ful cooperation between a government and NGOs.
According to Mr Martin Scheinin, former chairperson of
the FLHR and currently a member of the UN Human
Rights Committee:**

‘Although NGOs find reason fo criticize the existence of
human rights problems in Finland, there is a relatively
well functioning dialogue between the government and
civil society actors, including NGOs. One dimension of
this dialogue is the existence of o government-appoint-
ed Advisory Boord for Internationol Human Rights
Affairs that discusses Finland’s reports to the various
trealy bodies ot o droft stage. More than half of the
members of the Advisory Board have been proposed
by NGOs or are independent academic experts. In
these discussions, NGOs may influence the final version
of the report.

In recent years, this method of NGO involvement has
been supplemented or even replaced with the practice
of arranging a public hearing ot a rather eorly stage of
draffing o government report. In these hearings, o
broader range of NGOs than those represented in the
Advisory Board may present their opinions about what
problems should be raised in the government report. [...]

Itis the responsibility of the government to write and sub-
mit the report. Although many NGOs do not want to
participate in the actual writing of the report they do
wish to present their criticism to those government offi-

cials that compile the reports.”

If the report has already been produced, a copy is gener-
ally available from the government. If NGOs have diffi-
culties in obtaining it, CERDs Secretariat can indicate
the document number for a copy to be ordered from the
documentation desk at the UN Office in Geneva (see
Useful addresses at the back of this manual). Docu-
ments of this kind are also available on the website of the

UN Office of the High Commissioner for Human Rights
(www.unhchr.ch).

When the report has reached the Committee, after edit-
ing and translation into the official languages by the UN
Secretariat, the country concerned will be put on the list
of pending reports. At the session immediately follow-
ing the reception of the report, the Committee will nor-
mally decide which countries on the list will be exam-
ined at the next session and who will be assigned as
Country Rapporteurs. (If the Committee receives the
report during a session, such a decision may be taken at
the same session.)

In view of the workload of the Committee, a report will
normally be examined two or three sessions after it is put
on the waiting list. However, the Committee usually
gives priority to initial reports, reports submitted after
long delays and reports from countries where there are
important developments.* It is advisable for NGOs to
establish a schedule for the production of a supplemen-
tary report or other relevant information, once the dates
of the examination of the report are fixed.

NGOs can make contacts with

-.. the Country Rapporteur — It is highly recommended
that NGOs which plan to provide information to CERD
contact the Country Rapporteur for the country con-
cerned. The name of the Country Rapporteur can be
obtained from the CERD Secretariat, in addition to their
contact information, if an expert has consented to make
it available to the public. Otherwise, communicate with
the Country Rapporteur via the Secretariat.

NGOs may indicate to the Country Rapporteur their
intention to submit a supplementary report and/or ask for
advice about the content and format of the report, and
about when and where it should be sent. In some cases,
inviting the Country Rapporteur to the country con-
cerned to attend a briefing of national NGOs can be con-
sidered, especially if the latter cannot be in Geneva dur-
ing the consideration of the state report. Some former

Country Rapporteurs have told us about the usefulness of
such briefings.

- other NGOs — It may often be more effective to pro-
duce a supplementary report in collaboration with other
NGOs. By doing so, NGOs can avoid duplicating their
work and use their knowledge, materials and resources in
an effective way. Moreover, members of CERD are less
likely to read all of the NGO reports if they receive too
many. Separate reports dealing with the same issues may
even confuse experts in comprehending actual situations,
Such an approach can take two forms: NGOs can either
produce a joint report under the name of a coalition, or
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they can coordinate their work for the preparation of
individual reports. It may sometimes be difficult to
establish a coalition, especially because NGOs might
have diverse and sometimes conflicting positions, or
may prefer to have their own positions clearly presented
rather than having to consider certain concessions. But
despite these inconveniences, we believe there is much
to be gained from such an approach because of the
greater impact the report will have on CERD members.

Also, since NGOs with an established international rep-
utation have often been recognized for the credibility of
the information they provide to various UN bodies, some
form of affiliation with such NGOs may enhance the sta-
tus and credibility of domestic NGOs.

International NGOs experienced in the work of CERD,
such as ARIS, can also be of great help to national NGOs
for such purposes as access to the UN; lobbying and
identifying Committee members who might be interest-
ed in the issues of their concern; collecting documents;
and, in the absence of the NGOs representatives in
Geneva, handing out the supplementary report directly to
members of the Committee.

Mundo Afro, a Uruguayan NGO which submitted a sup-
plementary report to CERD in August 1999, for the first
time, informed us of their positive experience with inter-
national NGOs: they had received assistance from
IMADR and ARIS in preparing their report as to its for-
mat, language and argumentation; in contacting the
Country Rapporteur for Uruguay; in sending two of their
representatives to Geneva who circulated copies of the
supplementary report among members of CERD; and in
organizing an informal briefing session.
i,

... the government — It may be useful if domestic NGOs
not only discuss the preparation of the report with the
government concerned, but also let the governments
delegation know what questions NGOs will recommend
members of the Committee to ask during the considera-
tion of the report. It often happens that the delegation
may not have the data or the competent staff available
and that the answers will be deferred to the next time a
report of the country will be examined (i.e. two years
later at the earliest); such delays can be prevented by pro-
viding the government with advance information.

... parliamentarians —This may be especially useful in
states where the government is very sensitive to concerns
raised by the legislature, and indirect lobbying through
parliamentarians may be considered.
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... the media —The media can be a valuable partner in
informing the public about the consideration of the
report. In cases where there is a correspondent or a local
branch of the national media of the country concerned in
Geneva or nearby, contacts may be established with both
the headquarters in the country and the correspondent —
if possible in person. In cases where no such branch
exists, it is still worth trying to encourage the national
media to send a reporter to Geneva. Approaching inter-
national media that follow UN events is another way to
enhance NGOs advocacy work in connection with
CERD s consideration of a state report. In order that the
issues of particular concern and/or significance can be
covered properly, NGOs might consider briefing people

responsible for the media about those issues, the scope

and content of the Convention, and the procedures of the
Committee.

How to write a supplementary report”

Structure:

@ Front page: An important purpose of a report is to

attract the attention of the Committee members. The

front page should give essential information regard-

ing the country, and the name of the organization that
has prepared the report.

® Table of contents: Again for the purpose of attracting
the attention of Committee members, a detailed table
of contents should be included, not only to give Com-
mittee members a clear idea about the content of the
report, but also to enable them to refer directly to the
particular points they are interested in.

@ Introduction: We have to assume that Committee
members will encounter names of NGOs which they
may not know and the introduction should therefore
contain a short description of the mandate and nature
of the NGOs. The introduction should also contain a
summary of the main points.

lllustration — The preface of the report of the Swiss
NGO Forum Against Racism starts with:

individual members in the whole of Switzerland. It was
founded in the autumn of 1991 ofter a series of attacks
against accommodations of asylum seekers. The forum

wants fo promote the exchange of information belween ifs

the national and the international level.™®

‘The “Forum against Racism” is a coalition and network of |
more than eighty anti-racism organisations and numerous |

members and the public and iry fo exercise its influence at |
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@ Main part of the report: As indicated above and as
Committee members recommend, it is preferable to
treat the various issues in accordance with the
sequence of the Articles of ICERD. Or NGO reports
in their introduction and throughout the text should at
least clearly express that the issues raised do fall with-
in the scope of a specific Article or Articles of
ICERD. This is because the Committee is a monitor-
ing body, and is thus concerned with the state party s
implementation of the provisions set forth in ICERD.
With this approach, the contentions in the state report
can either be rectified or commented upon under the
individual paragraphs. This approach, however, does
not rule out a general introductory statement relating
to issues and developments of major importance.

Under each item, there should be a short description of
the issue, and gaps or shortcomings in the state report
should be pointed out. The supplementary report may
also include questions that the Committee may raise.
Do not forget that the decision to take NGO advice
into account is entirely up to the Committee members,
so an imperative tone should be avoided.

Sources:

A wide range of types of information can be considered
in order to illustrate the NGO s own analysis of acts or
practices of racial discrimination, such as:

@ statistics (information on how, when, where and by
whom they have been collected);

@ results of academic research (ditto);

® official documents issued by government authorities;

@ specific cases reported by reliable newspapers; and,
@® court cases.

Specific cases are also generally appreciated by Com-
mittee members as good illustrations of the issues raised
in supplementary reports. For example, the supplemen-
tary report on Nepal submitted by the South Asia
Human Rights Documentation Centre (SAHRDC) to
CERD in August 1998 presents a case in order to high-
light the impunity with which the Nepali police have
been operating in a region of Nepal. It is always useful
to keep in mind that all the information provided needs
to be cross-referenced to its source (with dates), so that
its reliability may be subject to independent scrutiny.
Allegations should never be made without firm evi-
dence in support. Reliable sources said ... may be good
énough in journalism but not in our case; any source

referred to in a report should be precise, truthful and
authentic.

lllustration —Evropean Roma Rights Center

The supplementary report submitted by the European
Roma Rights Center (ERRC) with regard to ltaly’s imple-
mentation of ICERD in March 1999, refers to many offi-
cial documents of both the Government of Italy and inter-
national or regional institufions which substantiate the
ERRC's contentions. The following is an extract from their
report with reference to Article 2 of the Convention:

‘Discussion Article 2

To date, the Government has not complied with its oblig-
ations to “prohibit and bring to an end, by all appropri-
ate means, including legislation [...] racial discrimination
[...]" (Article 2(1)(d). On the one hand, legislation pro-
hibiting racial discrimination per se appears to provide
for inadequate remedies and has not been widely publi-
cized. On the other, the Government has not acted to
ensure that whot legislation does exist is effectively imple-
mented in proctice.

The European Commission against Racism and Intoler-
ance has recently concluded that, “In ltaly there is no
general legislation to counter racial or ethnic discrimina-
tion.” Apart from 1993 amendments fo the criminal code
(which address the dissemination of racist speech and
racially-motivated violence), ltalian law affords “little
ammunition against racial discrimination or other out-
ward forms of intolerance”. Immigration legislation
adopted in July 1998 appears to provide limited protec-
tion agoinst racial discrimination. However, the scope of
the protection afforded therein is unclear and the reme-
dies provided ore inadequate.

Although the Government ratified the Framework Con-
vention for the Protection of National Minorities in
November 1997, Italy still does not have a minorities’
law. Moreover, it now appears that, if and when a law
securing the rights of minorities is ultimately passed, it will
not apply to Roma. Thus, draft legislation on the linguis-
tic and cultural rights of minorities, currently pending in
the Senate, was approved by the Chamber of Deputies in
June 1998 only after Roma had been explicitly excluded
from the proposed law’s application.

Similarly, ofter the Government and others had praised
draft immigration legislation for granting legal non<iti-
zens the right to vote in local elections, this provision was
deleted from the low before it was finally adopted.

The ambiguity and resulting inadequacy of ltaly’s leg-
islative norms on racial discrimination are compounded
by the failure to ensure their effective implementation.
Thus, notwithstanding the general constitutional provision
on equality (Article 3), “there is no case-low on the sub-
ject of racism”. Furthermore, there appears to be no
case-law concerning those few legislative prohibitions
against non-violent acts of discrimination which do exist.

[]

cont....
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....cont

As to the 1993 criminal low modifications, which apply
to racially motivated violence and hate speech, at the
Maorch 1995 Committee (CERD) session, when the Gov-
ernment’s eighth and ninth periodic reports were consid-
ered, the ltalian delegation claimed that, “[a]s a direct
effect of the new legislation [to combat racism and dis-
crimination], the number of acts of intolerance, discrimi-
nation and racial violence hod drostically decreased”.
However, the Government wos unable to provide any
information concerning the frequency or effectiveness of
judicial remedies for racially-motivated violence, stating
simply that “proceedings under the new Jegislal‘ion. had
not yet been concluded, with the result that final judg-
ments were not yet available, although many decisions
had been taken by the judiciary under the 1975 legislo-
tion”. Unfortunately, the Government report submitted in
1998 provides no further elaboration on this point.

In short, several months of intensive research by ERRC
have failed to uncover evidence which might contradict
the 17 July 1998 finding of the United Nations Human
Rights Committee Chairperson (Ms Chanet) that, in lfaly,
“litle progress had been made in action to combat
racism”.’

NB: The ERRC's report has substantial and useful foot-
notes sourcing ils statements.

NGO reports may also refer to comments and concluding
observations previously adopted by CERD, and to
reports and comments of:

@ national human rights institutions;

® UN human rights bodies and other treaty bodies;

@ regional institutions (Council of Europe, Inter-Amer-
ican Human Rights Commission, Organization for
Security and Cooperation in Europe [OSCE], etc.);

@ specialized agencies (International Labour Organiza-
tion [ILO], for example).

Language:

It is advisable to produce the report in English. French
and/or Spanish versions will also be highly appreciated,
and even recommended when the Country Rapporteur
has one of these languages as their first language.

Length:
The submission of voluminous documents should be

avoided. A former secretary of CERD suggests that a
NGO report should have a maximum of 20 pages.

In case a supplementary report cannot be prepared—
other types of NGO submissions

Although the submission of a supplementary report is
most encouraged, this is very time-consuming, and many
NGOs may find it impossible. In such cases, they may
prepare submissions which address only selective Arti-
cles of the Convention outlining the states violation of
them. Submissions can also use newspaper articles (from
reliable sources) with an explanatory note addressing the
concern with reference to a relevant Article or Articles of
ICERD. It is still preferable, however, for these submis-
sions to closely follow the advice given above for sup-

plementary reports.

How and when to hand in the report:

After having established direct contact with the Country
Rapporteur, he or she may indicate when, where and
how the report should be sent. As to the timing, some
wish to receive it as early as possible, others a few
weeks in advance. As far as other members of the Com-
mittee are concerned, it is sometimes problematic to
submit the report to them because of their reservations
in relying on NGO reports. Three options can be con-
sidered:

1. Eighteen copies, plus one extra for the Secretariat,
may be sent to CERD s Secretariat which will forward
them directly to the members of CERD. Put the report
in separate envelopes addressed to each member of
CERD.

2. A copy may be sent to ARIS before the session starts
so that the report may be added to their list of docu-
ments. At the beginning of the Committee s session, the
list will be circulated among members who can order
copies of the desired documents.

3. If NGOs can attend the meeting, a copy may be hand-
ed to each member in person at the session as early as
possible. Ask each member if they would like to see it
but do not insist. Some experts despair at receiving sup-~
plementary reports as late as on the very day of the
examination of the state report concerned.

B. While the report is examined

NGOs should preferably attend the meetings in which

the report of the state party concerned is being examined.

In that way, NGOs will have first hand information on

the Committee members comments and/or questions,

and the state s answers.
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If NGOs can send someone to the CERD session in
Geneva, the following activities, among others, can be
considered. (In order to find out the exact date of the
examination of the state report, NGOs may seek early
contact with either CERD's Secretariat, the government
concerned or the permanent mission of the country to the
UN.) NB: An identity pass is required for access to the
UN building: send a letter to CERD s Secretariat well in
advance indicating clearly the names of the NGO repre-
sentatives who wish to attend.

Organize a briefing:

NGOs might try to arrange informal briefings for Com-
mittee members, lasting approximately one hour (nor-
mally during lunchtime), before the Committee exam-
ines the report of a state party. Such briefings can be used
to explain issues and problems, and to answer any ques-
tions which members may raise. Arrangements can be
made in consultation with, and with the assistance of, the
secretary of CERD, ARIS and/or the Country Rappor-
teur. Many members of the Committee told us of the use-
fulness of such briefings.

Lobbying:

Unfortunately NGOs do not have the right to make state-
ments during the session, but they can try to make infor-
mal contacts with members of the Committee outside the
meeting hours, in addition to organizing a briefing as
mentioned above. However, respect the busy schedule of
each member who has to deal with more than 10 coun-
tries in three (or four) weeks.

Observation of the session — a short explanation for
new visitors

CERD's meetings are normally held at the Conference
Room XI (11) in the Palais des Nations — the United
Nations Office in Geneva, Switzerland.” The tables are
arranged in the form of a horseshoe and the seats on both
sides are reserved for the 18 members of CERD. The pres-
ident (or chairperson), whose task is to guide the discus-
sion, heads the top of the horseshoe, which is on the left-
hand side when entering the room. The delegation of the
State concerned sits on the president s right, and on the left
is the secretary who is responsible for technical matters.
Press and representatives of other UN organs sit at the
table in the centre. To observe the meeting, NGOs may
take a seat at the audience corner, which is on the right-
hand side of the entrance. The state reports of the session
are available from the pigeonholes near the entrance.
Press releases for each meeting are on the table in the cen-

tre. The entire discussion will be interpreted simultane-
ously into English, French and Spanish, and additionally
into Arabic, Chinese or Russian when Committee mem-
bers or the states delegation speak those languages.

The schedule generally followed for the examination of
a state report is as follows:

An afternoon meeting from 3 p.m. to 6 p.m.:

® opening speech by the chairperson and welcoming of
the country s delegation;

® the head of the country s delegation introduces the
state report and may add comments and supplemen-
tary information to the report;

® analytical comments and questions by the Country
Rapporteur;

® comments and questions by other Committee mem-
bers; and,

® the delegation may respond to these questions imme-
diately if information is available, otherwise it will
respond the following moming.

The following moming, meeting from 10 a.m. to 1 p.m.:

® answers from the delegation;

® additional comments/questions by Committee mem-
bers, if they so wish;

® concluding remarks by the Country Rapporteur;

® final remarks by the delegation; and,

® closing of the meeting.

The Country Rapporteur drafts Concluding Observa-
tions; these are considered, towards the end of the ses-
sion, by the Committee as a whole for adoption. These
Concluding Observations represent the collective views
of the Committee and, as will be explained below, are an
important means for follow-up action.

How to follow the session from outside

NGOs that are unable to come to Geneva can still follow
the meeting by consulting the press release, which is
available on the website of the Office of the High Com-
missioner for Human Rights (www.unhchr.ch). A press
release is issued for every meeting (a three-hour meeting
either in the morning or afternoon is counted as one) on
the following day. Press releases, as they are not official
UN documents, are not handed out at the documentation
desk of the UN Geneva Office. Summary records are
the official descriptions of the Committee s work, these
can be obtained from the same website or can be ordered
from the UN documentation desk. The document number
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of each summary record begins with CERD/C/SR. , fol-
lowed by the number of the meeting. These numbers can
be found by looking up the concluding observations
where they will be mentioned in the first paragraph.
Please note that summary records are issued, at best, a
few weeks later, and sometimes even months afterwards.
They are issued in English and French, although in the
first instance in only one of those languages.

C. After the session —follow-up

It is good to collect information about CERD s proceed-
ings and to see concerns expressed by NGOs included in
the Concluding Observations, but the real success of the
involvement of an NGO largely depends on an effective
follow-up process.

Examples of follow-ups:

@ NGOs can inform the public through the media and/or
their own periodicals about salient aspects of CERD s
proceedings. Concluding Observations may be impor-
tant not only for states but also for NGOs. Organizing
workshops or similar meetings may be considered to
discuss actions to be taken for the implementation of
the recommendations contained in the Concluding
Observations. Analysis of, and commentary on, the
Concluding Observations might help people to under-
stand the implications of the Committee s recommen-
dations for the domestic situations. Translation of the
Concluding Observations into national and/or other
minorities languages is equally important.

lllustration — Mundo Afro’s follow-up activities

After consideration of the Uruguayan report by CERD'in
August 1999, Mundo Afro obtained a copy of the Con-
cluding Observations. The organization sent copies of
their report to the press for publication, held press confer-
ences and sent a letter to the Department of Foreign
Affairs of Uruguay asking about the measures that would
be taken in the light of CERD’s Concluding Observations.
Mundo Afro also organized seminars in association with
other organizations to analyse the Concluding Observo-
fions and the possible action to be taken for their imple-
mentation. Within the framework of presidential elections
in Uruguay (held in November 1999) members of
Mundo Afro interviewed all candidates asking them
about their position regarding the implementation of
CERD's Concluding Observations. Moreover, Mundo
Afro has participated in panels organized by university
student bodies where copies of CERD’s Concluding
Observations were distributed. It is now working on a
larger educational project focusing on CERD.

@ Involvement of parliamentarians is particularly impor-
tant in the follow-up process, as some of the recom-
mendations can be implemented only if a certain law
is enacted or amended, or other legislative or adminis-
trative measures are taken.

@ NGOs may also approach relevant ministries/depart-
ments, local authorities, associations or unions in order
to make them aware of the states obligations in the
Convention and CERDs recommendations to the
state.

@ With a view to putting pressure on a government to
implement the Committee s reccommendations, NGOs
might also draw the attention of other UN fora — other
treaty bodies, the Commission on Human Rights or its
subsidiary organs — to those recommendations which
have particular relevance to their respective mandates.

@ Concluding Observations can also be used within other
frameworks — regional and international — for exam-
ple, the ERRC informed us that it refers to them wher-
ever appropriate in its legal briefs to, for example, the
European Court of Human Rights in Strasbourg.

@ The follow-up, in particular on the recommendations
contained in concluding observations, should be con-
sidered simultaneously as the first stage of the prepa-
ration of a next supplementary report.

llustration - The following schedule of activities car-
ried out by NGOs with regard to the consideration by
the Human Rights Committee (the treaty body under
the ICCPR) of the 4th periodic report of Japan may
allow other NGOs to assess the time needed for each
step:

1998: July: IMADR sent out questionnaires to 23 orga-
nizafions in Japan which had submitted supplementary
reports to the Human Rights Committee (HRC) in 1992
at the time of the Committee’s consideration of Japan's
3rd periodic report.
8 Sept.: Based on the answers to the questionnaires, a
meeting was held to exchange information among orga-
nizations which planned to submit supplementary
reports on Japan's 4th periodic report to the HRC. Eigh-
teen organizations parficipated.
22 Sept.: Meeting between Diet (Parliament) members,
NGOs and representatives of various ministries and
agencies - including Construction, Education, Foreign
Affairs, Home Alffairs, Justice, Labour, National Policy
(Police) and Welfare.

cont...

....cont

29 Sept.: Meeting between three members of the HRC
and NGO representatives. The two members from
abroad were invited by the Japan Federation of the Bar
Associalion.

12 Oct.: The Japan-NGO Caucus - which consisted of
the NGOs that had arrived in Geneva for lobbying -
was established.

13 Oct.: Ten Japan-based NGOs participated in the pre-
sessional working group of the HRC which met with
NGOs to receive information orally with regard to the six
countries, including Japan, which were scheduled to be
considered during the session immediately following the
five-day pre-sessional working group. (NB: CERD has no
corresponding procedure.)

23 Oct.: Twelve NGOs organized a lunchime briefing
for HRC members. On the previous day, the same NGOs
held a planning meeting for the briefing.

23 Oct.: Press conference in Japan.

26 Oclt.: Amnesly International- International Secretariat
organized a NGO meeting in Geneva.

28-9 Oct.: (Four meetings): HRC considered Japan’s 4th
periodic report.

6 Nov.: HRC adopted the Concluding Observations on
Japan.

Nov.: Translation of the Concluding Observations into
Japanese.

3 Dec.: Follow-up meeting among NGOs, members of
the Diet and representatives of different ministries and
agencies.

In order to share information and to disseminate it as
widely as possible, including among the mass media, a
newsletter: Wotch! HRC (vols 1-3) was published, giving
information about the HRC and activities carried out by
Japanese NGOs before, during and after the session of
the HRC,

1999: Dec.: Publication of a review on the consideration
of the Japanese report and the Concluding Observations
adopted by the HRC (in Japanese).

(Source: prepared by the IMADR Japan Committee spe-
cially for this manual.)

2. Individual communication
procedure under Article 14
of ICERD

A. Persuading those states parties which have
not done so to accept Article 14

he states parties which have made the declarations
pursuant to Article 14 are listed in Annex 11.C. Out
of 156 states parties, just 32 have accepted the provisions
under Article 14 (as of 11 October 2000). However, the
stance of the UN General Assembly in its annual resolu-
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tions on the work of CERD is without ambiguity, and:

Requests the States Parties to the Convention that
have not yet done so to consider the possibility of
making the declaration provided for in Article 14 of
the Convention.

Similar requests have been made in resolutions of the
UN Commission on Human Rights. CERD members
also request that states make this declaration.

NGOs may try to persuade their respective governments
to recognize CERD s competence under Article 14 by
referring to the recommendations of the GA and the
Commission on Human Rights.

B. Submit an individual communication
(provided that your country has
accepted Article 14)

The case law of the communication procedure of
ICERD, shows that few communications have been sub-
mitted, and that not all communications were successful.
The explanation can be found in the following facts:

@ the number of states that have made the declaration
under Article 14 is limited;

@® few people, even among lawyers, are informed about
the existence of ICERD;

@ some communications are rejected at the first stage of
the procedure on the grounds that not all available
national remedies were resorted to (exhaustion of
national remedies is one of the conditions under Arti-
cle 14.2);

@ the collection of facts is time-consuming; and,

@ discrimination on the ground of race, colour, descent,
or national or ethnic origin, is often difficult to prove
in individual cases.

Thus, individuals or groups of individuals who want to
file a communication are advised to get legal advice or
seek the assistance of an experienced NGO or institution
so as to provide a systematic account of alleged facts and
of the relevant national law.

Note that the whole process of consideration of a com-
munication normally takes around two years, which
might be long but still less time-consuming than similar
complaints procedures under other UN human rights
instruments.

Before writing a communication, however, there are sev-
eral points to take into consideration; among others, it
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must be verified whether a potential communication
complies with the conditions set forth under Article 14
(see following sections). The consultation of the Rules of
Procedure® established by CERD may also be useful for
this purpose.

Who can file a communication?
Preparation of a communication:

@ Those individuals or groups of individuals who are
subject to the jurisdiction of a state party which has
recognized the competence of the Committee under
Article 14 can file a communication (Rule 91.a). Under
this rule, non-nationals or non-residents of the state
concerned can also submit a petition provided that they
have been victims of discrimination in that state.

@® A communication must not be anonymous (Rule 91.a).

@ Normally, only the individual concerned or their rela-
tives or designated representatives can submit a com-
munication. However, in exceptional cases, the Com-
mittee may accept a communication submitted by oth-
ers on behalf of an alleged victim when it appears that
the victim is unable to submit the communication
themselves and the author of the communication jus-
tifies their acting on the victim s behalf (Rule 91.b).

® The Committee can only receive petitions from those
claiming to be victims of a violation of any of the
rights set forth in the Convention (Rule 81), meaning
that a violation of human rights beyond the scope of
ICERD cannot be considered by the Committee.

Exhaustion of domestic remedies: ;

@ The individual must have exhausted all available
domestic remedies, including, when applicable, the
use of the national legal body established by para-
graph 2 of Article 14. However, this shall not be the
rule where the application of the remedies is unrea-
sonably prolonged" (Rule 91.e). Furthermore, the
Committee has established that this rule applies only
to the extent that those remedies: i) are considered an
adequate avenue of redress, and ii) have any prospect
of success.” In other words, where domestic remedies
are ineffective and a priori of no avail, the rule of
exhaustion of these remedies does not apply.

@® The Communication must normally be submitted
within six months after all available domestic reme-
dies have been exhausted (Rule 91.1).

How to write a communication:

The communication must be compatible with the provi-
sions of the Convention (Rule 91.c) and must not contain
abusive language.

The letter should include information on:

@ the name, address, age and occupation of the author
and verification of their identity;

@ the name(s) of the state party or states parties against
which the communication is directed;

@ the object of the communication;

@® the provision or provisions of the Convention alleged
to have been violated;

@ the facts of the claim;

@ steps taken by the author to exhaust domestic reme-
dies, including pertinent documents; and,

@ the extent to which the same matter is being examined
under another procedure of international investigation
or settlement (Rule 84.1.a—g).

A model communication is to be found in Annexe III.

The communication has been sent — what will happen
to it?

The examination of the communication shall be held in
closed meetings (Rule 88).

Pre-admissibility stage:

@ It may be that the information provided to the Com-
mittee is not sufficient to get a complete picture of the
situation and more clarification or information may be
asked for within an appropriate time limit (Rule 84.2).

@® A communication may not be declared admissible
unless the State Party has received the text of the
communication and has been given an opportunity to
furnish further information (Rule 92.3). If the dead-
line fixed by the Committee for the submission of
such additional information is not kept by the State
Party concerned, the Committee may decide that the
communication is admissible in the light of the avail-
able information (Rule 92.6).

Consideration of communications on their merits:

@ If all the formal requirements are met and the com-
munication is admissible, it will be considered on its
merits. The Committee shall transmit, confidentially,
through the Secretary-General, the text of the com-
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munication and other relevant information to the
state party concerned, and inform the petitioner of
the communication of its decision (Rule 94.1). In
principle, the identity of the individual is not
revealed unless they have given their express con-
sent. The state party may be asked by the Committee
to submit, within three months, written explanations
or statements clarifying the case under consideration
and the remedy, if any, that may have been taken by
the state (Rule 94.2).

@ In the course of its consideration, the Committee may
further ask the state party to take interim measures to
avoid possible irreparable damage to the person(s)
who claim to be victim(s) of the alleged violation
because of urgency (Rule 94.3). This does not pre-
judge either its final opinion on the merits of the com-
munication, nor its eventual suggestions and recom-
mendations.

@® Furthermore, the Committee may invite the petitioner
or their representatives and the representatives of the
state party concerned to be present at the examination
of the Communication in order to provide additional
information (Rule 94.5). However, so far the Com-
mittee has never used oral hearings.

® After consideration of an admissible communication,
the Committee will formulate its opinion. The opin-
ion of the Committee, together with suggestions and
recommendations the Committee may wish to make,
will be forwarded, through the Secretary-General, to

the petitioner and to the state party concerned (Rule
95.3).

The Committee includes in its annual report a summary

of the communications examined and, where appropri-
ate, a summary of the state partys explanations and
statements regarding the action it has taken in conformi-
ty with the Committee s suggestions and recommenda-
tions (Rules 95 and 96). Also, the full texts of the Com-
mittee s decisions are reproduced in an annexe to its
annual reports.

After the session — follow-up:

As in the case of the reporting procedure, it is important
that NGOs monitor what follow-up is being done on the
suggestions and recommendations of the Committee by
the state party concerned.

3. Other activities NGOs may wish
to consider

lllustration — Recommendations of the Committee with
regard fo communication no. 10/1997

(Ziad Ben Ahmed Habassi v. Denmark)

Communication no. 10/1997 concerns a Tunisian citizen
with a permanent residence permit in Denmark, married
to a Danish citizen, who was refused a loan by a Danish
bank on the sole grounds of his non-Danish nafionality.
After consideration of the case, the Committee adopted
the opinion® on 17 March 1999 in which it recommend-
ed that:

® the state porty (Denmark) take measures to counteract
racial discrimination in the loan market; and,

@ the state party provide the applicant with reparation or
satisfaction commensurate with any damage he has
suffered.

Within the framework of ICERD, NGOs might also
undertake some of the following activities:

Information dissemination:
NGOs could:

@® publicize documents related to ICERD;

@ translate them into national or other minorities
languages;

@ approach local authorities; housing, health and educa-
tion authorities; the police; training bodies and other
agencies, and advise them on how to avoid discrimi-
nation;

@ initiate public education campaigns to raise awareness
of race issues, and encourage others to play their part
in creating a just society;

® organize seminars and workshops for the general pub-
lic as well as targeted groups of people about specific
issues relevant to racial discrimination in the country;
CERD members might be invited to provide their
expertise in the field; and,

® advise and make presentations to governments on race
issues, and keep members of the parliament, political
parties, national bodies and the media informed.

Assistance in enforcing the law:

NGOs could:

® conduct investigations on companies and organiza-
tions where there are allegations of discriminatory
practices; and,

@ take legal action in cases involving racially discrimi-
natory job advertisements.
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Annexes

ANNEXE I: UN human rights organizational structure

(Source: United Nations Human Rights Organizational Structure, Office of the UN High Commissioner for Human Rights, Geneva,
as available on http://www.unhchr.ch/hrostr.htm)

Status: signatories* 80; parties 156

ANMNEXES

ANNEXE |l: Status of the Convention

A. States parties to ICERD, as at 16 November 2000

(Source: Multilateral Treaties Deposited with the Secretary-General, UN, New York.)

Alghanistan
Albania
Algerio
Antigua ond Borbuda
Argentina
Armenia
Australia
Austria
Azerbaijan
Bohamas
Bahrain
Bangladesh
Barbados
Belarus

Belgium
Belize (s)
Benin (s)
Bhutan (s)

Bolivia

Bosnia Herzegovina
Botswana

Brazil

Bulgaria

Burkina Faso
Burundi

Cambodia
Comeroon

Canada

Cape Verde

Central African Republic
Chad

Chile

China

Colombia

Copyricht 1997  Office of the United Nations
High Comumissionar for Human Rights [ Special Comminee on lsraeh Pracices in Occupied Tenfires —

Geneva, Switzerland

Congo

Costa Rica

Céte d'Ivoire

Croatia

Cuba

Cyprus

Czech Republic

Democratic Republic of
the Congo

Denmark

Dominican Republic

Ecvador

Egypt

El Salvador

Estonia

Ethiopia

Fii

Finland

France

Gabon

Gambia

Georgia

Germany

Ghana

Greece

Grenada (s)

Guatemala

Guinea

Guinea-Bissau (s)

Guyana

Haiti

Holy See

Hungary

Iceland

India
Indonesia
Iran (Islamic Republic of)
Iraq
Ireland (s)
Israel
Italy
Jomaica
Japan
Jordan
Kazakhstan
Kuwait
Kyrgyzstan
Lao People’s Democratic
Republic
Latvia
Lebanon
Lesotho
Liberia
Libyan Arab Jamahiriya
Liechtenstein
Lithuania
Luxembourg
Madagascar
Malawi
Maldives
Mali
Malta
Mavritanio
Mauritius
Mexico
Monaco
Mongolia
Morocco

Mozambique

Namibia

Nepal

Netherlands

New Zealand

Nicaragua

Niger

Nigeria

Norway

Pakistan

Panama

Papua New Guinea

Peru

Philippines

Poland

Portugal

Qatar

Republic of Korea

Republic of Moldova

Romania

Russian Federation

Rwanda

Saint Lucia

Saint Vincent and the
Grenadines

Sao Tome and
Principe (s)

Saudi Arabia

Senegal

Seychelles

Sierra Leone

Slovakia

Slovenia

Solomon Islands

Somalia

South Africa

Spain

Sri Lanka

Sudan

Suriname

Swaziland

Sweden

Switzerland

Syrian Arab Republic

Tojikistan

the former Yugoslav
Republic of Macedonia

Togo

Tonga

Trinidad and Tobago

Tunisia

Turkey (s)

Turkmenistan

Uganda

Ukraine

United Arab Emirates

United Kingdom

United Republic of
Tonzania

United States of America

Uruguay

Uzbekistan

Venezuela

Viet Nam

Yemen

Yugoslavia

Zambia

Zimbabwe
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*Those states which have signed but not yet acceeded to the Convention are indicated with (s).
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B. States parties’ reservations (or declarations) to ICERD

(Source: Working paper submitted by Ms Fran oise Hampson to the 51st session of the Sub-Commission on the Promotion and Pro-
tection of Human Rights on reservations to human rights treaties, 28 June 1999, UN doc. E/CN.4/Sub.2/1999/28. This chart only exists

ANNEXES

ANNEXE |l

as at 11October 2000

C. Individual complaints considered under the procedure governed by Article 14 of ICERD

Py S s e T —

in English; updated by IMADR on 31 December 1999.) I.IVING/
Article 2.1 (d) of the Vienna Convention on the Law of Treaties (1969) defines the term of reservation as a unilateral _statemem, Eih; ED;NG CONCLUDED CASES
however phrased or named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports
to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State . The full texts of all the STATES * DATE* * PRE-ADMISS | ADMISSIBLE INADMISS DISCONT. VIEWs! )
reservations (and declarations) made by states parties to ICERD can be found in doc. ST/LEG/SER/E./18. ALGERIA 12/09/89 y _ _ _ 5
ARTICLE 1 ARTICLE 2 ARTICLE 3 ARTICLE 4 ARTICLE 5 ARTICIE 6 AUSTRALIA 28/01/93 “_' - " ?:1 - - mzh(:c; t:f;;%}
UK (1) Fiji Fiji Antigua & Barbuda | Fii 5(c),5(d}(v),5le)(v) Fiji - . (No 12/1998) - : " )
Monaco 2“ ‘ USA 4lal.lbl..{t=l Tongu sld""] France BELGIUM 10/1 woo - - - . .
Switzerland 2(1)(c) Australia UK 5(c) Haly BULGARIA 12/05/93 - - - -
USA 2(1)2(1)c2(1)d Avstria 4(a), (bl,(c] oo s CHILE 18/05/94 .
Bahamas 4(a),(b),(c) Tonga = - B _ n
Barbados 4a),(b).(c) UK CosTta Rica 08/01/74 - - - - &
Belgium 4/a),(b),(c) CyPRUS 30/12/93 - = = - s
Fiji 4(a),(b),(c] CzecH RePuBLIC 11/10/00 - - - - -
France DENMARK 11/10/85 - - 1 - 2(No 10/1997)
taly 4{al(b).(c] - - (No 5/1994) - (No 16/1999)
Japan 4(a),(b), (<) - - - - 1(No 17/1999)
Malta 4(a),(b),(c) Ecuapor 18/03/77 - - - = -
“‘,‘:I’:::[" FINLAND 16/11/94 X : ; < )
Popua New Guinea FRANCE 16/08/82 - - - - 0/1(No 2/1989)
4(a),(b),lc) HUNGARY 13/09/90 - - - - &
ICELAND 10/08/81 - = = = =
1ITALY 05/05/78 - - = = =
ARTICLE 7 ARTICLE 15 ARTICLE 17 ARTICLE 18 ARTICLE 20 ARTICLE 22 LUXEMBOURG 22/07/96 " . « . -
: . i MALTA 16/12/98 - = - 2 s
USA Fiji Alghanistan Alghanistan Fiji Afghanistan
Fru::'cs Belarus 17(1) Bulgaria 18(1) Tonga Buh'rain MACEDONIA 29/12/99 - - - - E
Tonga Bulgaria 17(1) Hungary 18(1) UK China NETHERLANDS 10/12/71 1 - - - 2(No 1/1994)
UK Hungary 17(1) Poland 18(1) Cuba (No 15/1998) . . . (No 4/1991)0
Mongolia 17(1) Romania Egypt NORWAY 23/01/76 - - - -
ong 1(No 3/1991)/0
Poland 17(1) Russion Federation India Peru 27/11/84 ; i i
: 1 Indonesia - L
’Romma. ‘ ViYe! Nul'ﬁ‘l ;{B]lj ) o PoLanp 01/12/98 - - - - -
Ruﬁif:a:ﬁ?mm e Israel PoRTUGAL 24/03/00 5 ) ) : i
Viet Nam 17(1) Kuwait RepusLIC oF KOREA 05/03/97 - s - = &
Yemen 17(1) Lebanon RuUsSIAN FEDERATION 01/10/91 - 2 = - -
Libyan Arab Jame SENEGAL 03/12/82 % = = - _
Madagascar SLOVAKIA 17/03/95 - 2(No 11/1998) - - -
Morocco
- - - - 1(No 13/1998)/0
Mozumbi|qu- SOUTH AFRICA 09/01/99 @ 2 : 5 -
nt:fﬁu SPAIN 13/01/98 . . i . -
Soudi Arabia SWEDEN 06/12/71 | 1(No 14/1998) - 1(No 9/1997) . -
Spoiﬂ UKRAINE 2&07’92 = = = - -
Syria URucuay 11/09/72 - = - = 3
USA
Viet Nam 32 - 2 1 4 = 6/4
Yemen
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* States parties which have accepted the competence of the Committee under Article 14 of the Convention

(2) Cases which disclose no violation
** Entry into force




ANNEXE |ll: Model format for communications/complaints
(Source: Human Rights Fact Sheet No. 7: Communications Procedures, UN, Geneva.)

Several bodies dealing with communications have developed a model format to facilitate their examination of reported violations of
human rights and these have been made available to those wishing to report cases of alleged violations. It should, however, be noted
that communications are considered even when they are not submitted in the form of the format.

Whatever the reporting format, the precise address of the body to which a reported case(s) is (are) sent for examination should appear
at the very beginning of the communication so as to ensure its easy and immediate channeling to the addressee.

Model communication

DatE . Lty

Communication to:

Secretariat

Committee on the Elimination of Racial Discrimination

c/o Office of the High Commissioner of Human Rights
Palais des Nations, 1211 Geneva 10, Switzerland

1. Information concerning the author of the communication

Name First name(s) ......ccoevmerernenirenasens
INBHONALIEY. vesecssionaesssnsoarsasingnses Profession ......ceceeecensesssenssnnns
Date and place of birth

Present address

Address for exchange of confidential correspondence
(if other than present address)

Submitting the communication as:

(a) Victim of the violation or violations set forth below D
(b) Appointed representative/legal counsel

of the alleged victim(s) O
(c) Other O

If box (c) is marked, the author should explain:

(i) In what capacity he/she is acting on behalf of the victim(s)
(e.g. family relationship or other personal links with the alleged
victim(s])

(ii) Why the victim(s) is (are) unable to submit the communication
himself/herself (themselves)

An unrelated third party having no link to the victim(s) cannot
submit a communication on his/her (their) behalf.

I1. Information concerning the alleged victim(s) (if other than
the author)

Name First name(s) .ocoeeeeerersnnescssnsarnnsnns
Nationalily...........can: PYOTESSION (L iiviiuain svisssiiiins
Date and place of birth

Present address or whereabouts
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I11. State concerned/Articles violated/domestic remedies

Name of the state party (country) to the International Convention
on the Elimination of All Forms of Racial Discrimination against
which the communication is directed

Articles of the International Convention on the Elimination of All
Forms of Racial Discrimination allegedly violated

Steps taken by or on behalf of the alleged victim(s) to exhaust
domestic remedies — recourse to the courts or other public authori-
ties, when and with what results (if possible, enclose copies of all
relevant judicial or administrative decisions)

If domestic remedies have not been exhausted, explain why

IV. Other international procedures

Has the same matter been submitted for examination under anoth-
er procedure of international investigation or settlement (e.g. the
Inter-American Commission on Human Rights, the European
Commission on Human Rights)? If so, when and with what
results?

V. Facts of the claim
Detailed description of the facts of the alleged violation or viola-
tions (including relevant dates)*

Author s signature

* Add as many pages as needed for this description.
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ANNEXE IV: General Recommendations adopted by CERD

A. List of the General Recommendations

NUMBER CONTENT SESSION
| States parlies obligations [Art. 4) 5th session [1972)
l States parties obligations (Art. 9) Sth session (1972)
] Apartheid 6th session (1972)
v Demographic composition of the population 8th session (1973)
\ Art. 7 of the Convention 15th session (1977)
Vi Overdue reports 25th session (1982)
Vi Art. 4 of the Convenfion 32nd session (1985)
Vil Art. 1.1 and 1.4, of the Convention 38th session (1990)
IX Art. 8.1 of the Convention 38th session (1990)
X Technical assistance 39th session (1991)
Xl Non-citizens 42nd session (1993)
Xl Successor states 42nd session (1993)
Xl Training of law enforcement officials 42nd session (1993)
XV Art. 1.1 of the Convention 42nd session (1993)
XV Organized violence based on ethnic origin (Art. 4) 42nd session (1993)
xvi References o situalions existing in other states 42nd session (1993)
XVl Establishment of national institutions to

facilitate the implementation of the Convention 42nd session (1993)
XVl Establishment of an international tribunal

to prosecute crimes against humanity 44th session [1994)
XiX Art. 3 of the Convention 47th session (1995)
XX Non-discriminatory implementation of

rights and freedoms (Art. 5) 48th session (1996)
XXl Right to self-determination 48th session (1996)
XX Art. 5 and refugees and displaced persons 49th session [1996)
XX Indigenous peoples 51st session (1997)
XXIV Art. 1 of the Convention 55th session (1999)
XXv Gender-related dimensions of racial discrimination 56th session (2000)
XXV Art. 6 of the Convention 56th session (2000)
XXvil Discrimination against Roma 57th session (2000)

B. Full texts of the General Recommendations

According to Article 9, paragraph 2, of ICERD, the Committee
may make suggestions and General Recommendations based
on the examination of the reports and information received
from the states parties. Such suggestions and General Recom-
mendations shall be reported to the GA together with com-
ments, if any, from states parties. The Committee has so far
adopted 27 General Recommendations.

General Recommendation I (5th session, 1972)

On the basis of the consideration at its fifth session of reports
submitted by States Parties under article 9 of the International
Convention on the Elimination of All Forms of Racial Dis-
crimination, the Committee found that the legislation of a num-
ber of States Parties did not include the provisions envisaged in
article 4 (a) and (b) of the Convention, the implementation of
Wwhich (with due regard to the principles embodied in the Uni-
versal Declaration of Human Rights and the rights expressly set
forth in article 5 of the Convention) is obligatory under the
Convention for all States Parties.

The Committee accordingly recommends that the States Parties
whose legislation was deficient in this respect should consider,
in accordance with their national legislative procedures, the
question of supplementing their legislation with provisions
conforming to the requirements of article 4 (a) and (b) of the
Convention.

General Recommendation 11 (5th session, 1972)

The Committee has considered some reports from States Par-
ties which expressed or implied the belief that the information
mentioned in the Committee s communication of 28 January
1970 (CERD/C/R.12), need not be supplied by States Parties
on whose territories racial discrimination does not exist.

However, inasmuch as, in accordance with article 9, paragraph
1, of the International Convention on the Elimination of All
Forms of Racial Discrimination, all States Parties undertake to
submit reports on the measures that they have adopted and that
give effect to the provisions of the Convention and, since all the
categories of information listed in the Committee s communi-
cation of 28 January 1970 refer to obligations undertaken by
the States Parties under the Convention, that communication is
addressed to all States Parties without distinction, whether or
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' not racial discrimination exists in their respective territories.

1 The Committee welcomes the inclusion in the reports from all

‘ States Parties, which have not done so, of the necessary infor-
mation in conformity with all the headings set out in the afore-

J mentioned communication of the Committee.

|

|

General Recommendation 111 (6th session, 1972)

- The Committee has considered some reports from States Par-
{ ties containing information about measures taken to implement

resolutions of United Nations organs concerning relations with
| the racist regimes in southern Affrica.

The Committee notes that, in the tenth paragraph of the pream-
ble to the International Convention on the Elimination of All
Forms of Racial Discrimination, States Parties have
resolved , inter alia, to build an international community free
from all forms of racial segregation and racial discrimination .

It notes also that, in article 3 of the Convention, States Parties
particularly condemn racial segregation and apartheid .

| Furthermore, the Committee notes that, in resolution 2784
(XXVD), section 111, the General Assembly, immediately after
I taking note with appreciation of the Committee s second annu-
al report and endorsing certain opinions and recommendations,
submitted by it, proceeded to call upon all the trading partners
of South Africa to abstain from any action that constitutes an
encouragement to the continued violation of the principles and
objectives of the International Convention on the Elimination
1' of All Forms of Racial Discrimination by South Africa and the
: illegal regime in Southern Rhodesia .

The Committee expresses the view that measures adopted on
\ the national level to give effect to the provisions of the Con-
vention are interrelated with measures taken on the internation-
| al level to encourage respect everywhere for the principles of
; the Convention.

The Committee welcomes the inclusion in the reports submit-
ted under article 9, paragraph 1, of the Convention, by any
I State Party which chooses to do so, of information regarding
the status of its diplomatic, economic and other relations with
| the racist regimes in southern Africa.

{ General Recommendation 1V (8th session, 1973)

The Committee on the Elimination of Racial Discrimination,

Having considered reports submitted by States Parties under
article 9 of the International Convention on the Elimination of
All Forms of Racial Discrimination at its seventh and eighth
SCSSIOI'IS.

Bearing in mind the need for the reports sent by States Parties
to the Committee to be as informative as possible,

Invites States Parties to endeavour to include in their reports
under article 9 relevant information on the demographic com-
position of the population referred to in the provisions of arti-
cle 1 of the Convention.
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General Recommendation VI (25th session, 1982)

tion V (15th session, 19
General Recommendation V (15th session, 1977) The Committee on the Elimination of Racial Discrimination,

The Commiitee on the Elimination of Racial Discrimination " . .
f i Recognizing the fact that an impressive number of States has
ratified, or acceded to, the International Convention on the

ing in mind the provisions of articles 7 and 9 of the Inter- T ; R
Begting [N min Proys niep Elimination of All Forms of Racial Discrimination,

national Convention on the Elimination of All Forms of Racial
Discrimination - : : :

; Bearing in mind, however, that ratification alone does not
enable the control system set up by the Convention to function

Convinced that combating prejudices which lead to racial dis- .
effectively,

crimination, promoting understanding, tolerance and friendship
among racial and ethnic groups, and propagating the principles
and purposes of the Charter of the United Nations and of the
human rights declarations and other relevant instruments
adopted by the General Assembly of the United Nations, are
important and effective means of eliminating racial discrimina-
tion,

Recalling that article 9 of the Convention obliges States Parties
to submit initial and periodic reports on the measures that give
effect to the provisions of the Convention,

Staring thar at present no less than 89 reports are overdue from
62 States, that 42 of those reports are overdue from 15 States,
each with two or more outstanding reports, and that four initial
reports which were due between 1973 and 1978 have not been
received,

Considering that the obligations under article 7 of the Conven-
tion, which are binding on all States Parties, must be fulfilled
by them, including States which declare that racial discrimina-
tion is not practised on the territories under their jurisdiction,
and that therefore all States Parties are required to include
information on their implementation of the provisions of that
article in the reports they submit in accordance with article 9,
paragraph 1, of the Convention,

e S ol St AT e bt

Noting with regret that neither reminders sent through the Sec-
retary-General to States Parties nor the inclusion of the relevant
information in the annual reports to the General Assembly has
had the desired effect, in all cases,

Noting with regret that few States Parties have included, in the Invites the General Assembly:

reports they have submitted in accordance with article 9 of the
Convention, information on the measures which they have
adopted and which give effect to the provisions of article 7 of
the Convention, and that that information has often been gen-
eral and perfunctory,

() to take note of the situation;
(b) to use its authority in order to ensure that the Committee

could more effectively fulfil its obligations under the Conven-
tion.

Recalling that, in accordance with article 9, paragraph 1, of the
Convention, the Committee may request further information
from the States Parties,

tion of Article 4 of the Convention (32nd session, 1985)

The Committee on the Elimination of Racial Discrimination,

1. Requests every State Party which has not already done so to
include — in the next report it will submit in accordance with
article 9 of the Convention, or in a special report before its next
periodic report becomes due — adequate information on the
measures which it has adopted and which give effect to the pro-
visions of article 7 of the Convention; gi

Having considered periodic reports of States Parties for a peri-
od of 16 years, and in over 100 cases sixth, seventh and eighth
periodic reports of States Parties,

Recalling and reaffirming its General Recommendation I of 24
February 1972 and its decision 3 (V1) of 4 May 1973,

2. Invites the attention of States Parties to the fact that, in accor-
dance with article 7 of the Convention, the information to
which the preceding paragraph refers should include informa-
tion on the immediate and effective measures which they
have adopted, in the fields of teaching, education, culture and
information , with a view to:

Noting with satisfaction that in a number of reports States Par-
ties have provided information on specific cases dealing with
the implementation of article 4 of the Convention with regard to
acts of racial discrimination,

Noting, however, that in a number of States Parties the neces-
sary legislation to implement article 4 of the Convention has
not been enacted, and that many States Parties have not yet ful-

filled all the requirements of article 4 (a) and (b) of the Con-
vention,

(a) Combating prejudices which lead to racial discrimina-
tion ;
(b) Promoting understanding, tolerance and friendship among _'
nations and racial or ethnical groups ; S
(c) Propagating the purposes and principles of the Charter of
the United Nations, the Universal Declaration of Human
Rights, the United Nations Declaration on the Elimination of
All Forms of Racial Discrimination as well as the Interna- )
tional Convention on the Elimination of All Forms of Raclal
Discrimination.

Further recalling that, in accordance with the first paragraph of
article 4, States Parties undertake to adopt immediate and pos-
itive measures designed to eradicate all incitement to, or acts
of, such discrimination, with due regard to the principles
embodied in the Universal Declaration of Human Rights and
the rights expressly set forth in article 5 of the Convention,

General Recommendation VII relating to the implementa-
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Bearing in mind the preventive aspects of article 4 to deter
racism and racial discrimination as well as activities aimed at
their promotion or incitement,

1. Recommends that those States Parties whose legislation does
not satisfy the provisions of article 4 (a) and (b) of the Con-
vention take the necessary steps with a view to satisfying the
mandatory requirements of that article;

2. Requesis that those States Parties which have not yet done so
inform the Committee more fully in their periodic reports of the
manner and extent to which the provisions of article 4 (a) and

(b) are effectively implemented and quote the relevant parts of
the texts in their reports;

3. Further requests those States Parties which have not yet
done so to endeavour to provide in their periodic reports more
information concerning decisions taken by the competent
national tribunals and other State institutions regarding acts of

racial discrimination and in particular those offences dealt with
in article 4 (a) and (b).

General Recommendation VIII concerning the interpreta-
tion and application of article 1, paragraphs 1 and 4, of the
Convention (38th session, 1990)

The Committee on the Elimination of Racial Discrimination,

Having considered reports from States Parties conceming
information about the ways in which individuals are identified
as being members of a particular racial or ethnic groups or
groups,

Is of the opinion that such identification shall, if no justification
exists to the contrary, be based upon self-identification by the
individual concerned.

General Recommendation IX concerning the application of
Article 8, paragraph 1, of the Convention (38th session, 1990)

The Committee on the Elimination of Racial Discrimination,

Considering that respect for the independence of the experts is
essential to secure full observance of human rights and funda-
mental freedoms,

Recalling article 8, paragraph 1, of the International Conven-
tion on the Elimination of All Forms of Racial Discrimination,

Alarmed by the tendency of the representatives of States, orga-
nizations and groups to put pressure upon experts, especially
those serving as country rapporteurs,

Strongly recommends that they respect unreservedly the status
of its members as independent experts of acknowledged impar-
tiality serving in their personal capacity.

General Recommendation X concerning technical assis-
tance (39th session, 1991)

The Committee on the Elimination of Racial Discrimination,

Taking note of the recommendation of the third meeting of per-
sons chairing the human rights treaty bodies, as endorsed by

ICERD: A GUIDE FOR NON-GOVERNMENTAL ORGANIZATIONS

NS




?—7

ANNEXES

the General Assembly at its forty-fifth session, to the effect that
a series of seminars or workshops should be organized at the
national level for the purpose of training those involved in the
preparation of State Party reports,

Concerned over the continued failure of certain States Parties
to the International Convention on the Elimination of All
Forms of Racial Discrimination to meet their reporting obliga-
tions under the Convention,

Believing that training courses and workshops organized on the
national level might prove of immeasurable assistance to offi-
cials responsible for the preparation of such State Party reports,

1. Requests the Secretary-General to organize, in consultation
with the States Parties concerned, appropriate national training
courses and workshops for their reporting officials as soon as
practicable;

2. Recommends that the services of the staff of the Centre for
Human Rights as well as of the experts of the Committee on the
Elimination of Racial Discrimination should be utilized, as
appropriate, in the conduct of such training courses and work-
shops.

General Recommendation X1 on non-citizens
(42nd session, 1993)

1. Article 1, paragraph 1, of the International Convention on
the Elimination of All Forms of Racial Discrimination defines
racial discrimination. Article 1, paragraph 2, excepts from this
definition actions by a State Party which differentiate between
citizens and non-citizens. Article 1, paragraph 3, qualifies arti-
cle 1, paragraph 2, by declaring that, among non-citizens,
States Parties may not discriminate against any particular
nationality.

2. The Committee has noted that article 1, paragraph 2, has on
occasion been interpreted as absolving States Parties from any
obligation to report on matters relating to legislation on for-
eigners. The Committee therefore affirms that States Parties are
under an obligation to report fully upon legislation on I'orc‘.ign-
ers and its implementation. :

3. The Committee further affirms that article 1, paragraph 2,
must not be interpreted to detract in any way from the rights
and freedoms recognized and enunciated in other instruments,
especially the Universal Declaration of Human Rights, the
International Covenant on Economic, Social and Cultural
Rights and the International Covenant on Civil and Political
Rights.

General Recommendation X1l on successor States (42nd
session, 1993)

The Committee on the Elimination of Racial Discrimination,
Emphasizing the importance of universal participation of States
in the International Convention on the Elimination of All
Forms of Racial Discrimination,

Taking into account the emergence of successor States as a
result of the dissolution of States,

ICERD: A GUIDE FOR NON-GOVERNMENTAL ORGANIZATIONS

|. Encourages successor States that have not yet done so to
confirm to the Secretary-General, as depositary of the Interna-
tional Convention on the Elimination of All Forms of Racial
Discrimination, that they continue to be bound by obligations
under that Convention, if predecessor States were parties to it;

2. Invites successor States that have not yet done so to accede
to the International Convention on the Elimination of All
Forms of Racial Discrimination if predecessor States were not
parties to it;

3. Invites successor States to consider the importance of mak-
ing the declaration under article 14, paragraph 1, of the Inter-
national Convention on the Elimination of All Forms of Racial
Discrimination, recognizing the competence of the Committee
on the Elimination of Racial Discrimination to receive and con-
sider individual communications.

General Recommendation XI11 on the training of law
enforcement officials in the protection of human rights
(42nd session, 1993)

1. In accordance with article 2, paragraph 1, of the Interna-
tional Convention on the Elimination of All Forms of Racial
Discrimination, States Parties have undertaken that all public
authorities and public institutions, national and local, will not
engage in any practice of racial discrimination; further, States
Parties have undertaken to guarantee the rights listed in article
5 of the Convention to everyone without distinction as to race,

colour or national or ethnic origin.

2. The fulfilment of these obligations very much depends upon
national law enforcement officials who exercise police pow-

ers, especially the powers of detention or arrest, and upon
whether they are properly informed about the obligations their
State has entered into under the Convention. Law enforcement
officials should receive intensive training to ensure that in the
performance of their duties they respect as well as protect
human dignity and maintain and uphold the human rights of
all persons without distinction as to race, colour or national or
ethnic origin.

3. In the implementation of article 7 of the Convention, the
Committee calls upon States Parties to review and improve the: '
training of law enforcement officials so that the standards of
the Convention as well as the Code of Conduct for Law

Enforcement Officials (1979) are fully implemented. They
should also include respective information thereupon in their
periodic reports. .

General Recommendation XIV on Article 1, paragraph 1,
of the Convention (42nd session, 1993) e
]
1. Non-discrimination, together with equality before the law
and equal protection of the law without any discrimination,
constitutes a basic principle in the protection of human rights.
The Committee wishes to draw the attention of States Parties
to certain features of the definition of racial discrimination in-
article 1, paragraph 1, of the International Convention on the
Elimination of All Forms of Racial Discrimination. It is of the
opinion that the words based on do not bear any meaning
different from on the grounds of in preambular paragraph 7.
A distinction is contrary to the Convention if it has either the
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purpose or the effect of impairing particular rights and free-
doms. This is confirmed by the obligation placed upon States
Parties by article 2, paragraph 1 (c), to nullify any law or prac-
tice which has the effect of creating or perpetuating racial dis-
crimination.

2. The Committee observes that a differentiation of treatment
will not constitute discrimination if the criteria for such differ-
entiation, judged against the objectives and purposes of the
Convention, are legitimate or fall within the scope of article 1,
paragraph 4, of the Convention. In considering the criteria that
may have been employed, the Committee will acknowledge that
particular actions may have varied purposes. In seeking to deter-
mine whether an action has an effect contrary to the Conven-
tion, it will look to see whether that action has an unjustifiable
disparate impact upon a group distinguished by race, colour,
descent, or national or ethnic origin.

3. Article 1, paragraph 1, of the Convention also refers to the
political, economic, social and cultural fields; the related rights
and freedoms are set up in article 5.

General Recommendation XV on Article 4 of the Conven-
tion (42nd session, 1993)

1. When the International Convention on the Elimination of
All Forms of Racial Discrimination was being adopted, article
4 was regarded as central to the struggle against racial discrim-
ination. At that time, there was a widespread fear of the revival
of authoritarian ideologies. The proscription of the dissemina-
tion of ideas of racial superiority, and of organized activity like-
ly to incite persons to racial violence, was properly regarded as
crucial. Since that time, the Committee has received evidence
of organized violence based on ethnic origin and the political
exploitation of ethnic difference. As a result, implementation of
article 4 is now of increased importance.

2. The Committee recalls its General Recommendation VIl in
which it explained that the provisions of article 4 are of a
mandatory character. To satisfy these obligations, States Parties
have not only to enact appropriate legislation but also to ensure
that it is effectively enforced. Because threats and acts of racial
violence easily lead to other such acts and generate an atmos-
phere of hostility, only immediate intervention can meet the
obligations of effective response.

3. Article 4 (a) requires States Parties to penalize four cate-
gouiies of misconduct: (i) dissemination of ideas based upon
racial superiority or hatred; (ii) incitement to racial hatred; (iii)
acts of violence against any race or group of persons of anoth-
er colour or ethnic origin; and (iv) incitement to such acts.

4, Ir! the opinion of the Committee, the prohibition of the dis-
_semmation of all ideas based upon racial superiority or hatred
is compatible with the right to freedom of opinion and expres-
sum.. This right is embodied in article 19 of the Universal Dec-
laration of Human Rights and is recalled in article 5 (d) (viii)
of the International Convention on the Elimination of All
Forms of Racial Discrimination. Its relevance to article 4 is
noted in the article itself. The citizen s exercise of this right car-
nes special duties and responsibilities, specified in article 29,
Pﬂlflgmph 2, of the Universal Declaration, among which the
obligation not to disseminate racist ideas is of particular impor-

tance. The Committee wishes, furthermore, to draw to the
attention of States Parties article 20 of the International
Covenant on Civil and Political Rights, according to which any
advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence shall be pro-
hibited by law.

5. Article 4 (a) also penalizes the financing of racist activities,
which the Committee takes to include all the activities men-
tioned in paragraph 3 above, that is to say, activities deriving
from ethnic as well as racial differences. The Committee calls
upon States Parties to investigate whether their national law
and its implementation meet this requirement.

6. Some States have maintained that in their legal order it is
inappropriate to declare illegal an organization before its mem-
bers have promoted or incited racial discrimination. The Com-
mittee is of the opinion that article 4 (b) places a greater burden
upon such States to be vigilant in proceeding against such orga-
nizations at the earliest moment. These organizations, as well
as organized and other propaganda activities, have to be
declared illegal and prohibited. Participation in these organiza-
tions is, of itself, to be punished.

7. Article 4 (c) of the Convention outlines the obligations of
public authorities. Public authorities at all administrative lev-
els, including municipalities, are bound by this paragraph. The
Committee holds that States Parties must ensure that they
observe these obligations and report on this.

General Recommendation XVI concerning the application
of Article 9 of the Convention (42nd session, 1993)

1. Under article 9 of the International Convention on the Elim-
ination of All Forms of Racial Discrimination, States Parties
have undertaken to submit, through the Secretary-General of
the United Nations, for consideration by the Committee,
reports on measures taken by them to give effect to the provi-
sions of the Convention.

2._With respect to this obligation of the States Parties, the Com-
mittee has noted that, on some occasions, reports have made
references to situations existing in other States.

3. For this reason, the Committee wishes to remind States Par-
ties of the provisions of article 9 of the Convention concemning
the content of their reports, while bearing in mind article 11,
which is the only procedural means available to States for
drawing to the attention of the Committee situations in which
they consider that some other State is not giving effect to the
provisions of the Convention.

General Recommendation XVII on the establishment of
national institutions to facilitate the implementation of the
Convention (42nd session, 1993)

The Committee on the Elimination of Racial Discrimination,
Considering the practice of States Parties concerning the
implementation of the International Convention on the Elimi-

nation of All Forms of Racial Discrimination,

Convinced of the necessity to encourage further the establish-
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ment of national institutions to facilitate the implementation
of the Convention,

Emphasizing the need to strengthen further the implementa-
tion of the Convention,

|. Recommends that States Parties establish national commis-
sions or other appropriate bodies, taking into account, mutatis
mutandis, the principles relating to the status of national insti-
tutions annexed to Commission on Human Rights resolution
1992/54 of 3 March 1992, to serve, inter alia, the following

purposes:

(a) To promote respect for the enjoyment of human rights
without any discrimination, as expressly set out in article 5 of
the International Convention on the Elimination of All Forms
of Racial Discrimination; :
(b) To review government policy towards protection against
racial discrimination;

(c) To monitor legislative compliance with the provisions of
the Convention;

(d) To educate the public about the obligations of States Par-
ties under the Convention;

(¢) To assist the Government in the preparation of reports su‘b-
mitted to the Committee on the Elimination of Racial Dis-
crimination;

2. Also recommends that, where such commissions have been
established, they should be associated with the preparation of
reports and possibly included in government delegations in
order to intensify the dialogue between the Committee and the
State Party concerned.

General Recommendation XV1II on the establishment of
an international tribunal to prosecute crimes against
humanity (44th session, 1994)

The Commitiee on the Elimination of Racial Discrimination,

Alarmed at the increasing number of racially and ethnically
motivated massacres and atrocities occurring in different
regions of the world, 'I
Convinced that the impunity of the perpetrators is a major fac-
tor contributing to the occurrence and recurrence of these
crimes,

Convinced of the need to establish, as quickly as possible, an
international tribunal with general jurisdiction to prosecute
genocide, crimes against humanity and grave breaches of the
Geneva Conventions of 1949 and the Additional Protocols of
1977 thereto,

Taking into account the work already done on this question by
the International Law Commission and the encouragement
given in this regard by the General Assembly in its resolution
48/31 of 9 December 1993,

Also taking into account Security Council resolution 872
(1993) of 25 May 1993 establishing an international tribunal
for the purpose of prosecuting persons responsible for serious
violations of international humanitarian law committed in the
territory of the former Yugoslavia,

1. Considers that an international tribunal with general juris-
diction should be established urgently to prosecute genocide,
crimes against humanity, including murder, extermination,
enslavement, deportation, imprisonment, torture, rape, persecu-
tions on political, racial and religious grounds and other inhu-
mane acts directed against any civilian population, and grave
breaches of the Geneva Conventions of 1949 and the Addition-
al Protocols of 1977 thereto;

2. Urges the Secretary-General to bring the present recommen-
dation to the attention of the competent organs and bodies of
the United Nations, including the Security Council;

3. Requests the High Commissioner for Human Rights to
ensure that all relevant information pertaining to the crimes
referred to in paragraph 1 is systematically collected by the
Centre for Human Rights so that it can be readily available to
the international tribunal as soon as it is established.

General Recc;mmendation XIX on Article 3 of the Conven-
tion (47th session, 1995)

1. The Committee on the Elimination of Racial Discrimina-
tion calls the attention of States Parties to the wording of arti-
cle 3, by which States Parties undertake to prevent, prohibit
and eradicate all practices of racial segregation and apartheid
in territories under their jurisdiction. The reference to
apartheid may have been directed exclusively to South Africa,
but the article as adopted prohibits all forms of racial segrega-
tion in all countries.

2. The Committee believes that the obligation to eradicate all
practices of this nature includes the obligation to eradicate the
consequences of such practices undertaken or tolerated by pre-
vious Governments in the State or imposed by forces outside
the State.

3. The Committee observes that while conditions of complete
or partial racial segregation may in some countries have been
created by governmental policies, a condition of partial segre-
gation may also arise as an unintended by-product of the
actions of private persons. In many cities residential patterns
are influenced by group differences in income, which are some-
times combined with differences of race, colour, descent and
national or ethnic origin, so that inhabitants can be stigmatized
and individuals suffer a form of discrimination in which racial
grounds are mixed with other grounds.

4. The Committee therefore affirms that a condition of racial
segregation can also arise without any initiative or dueet
involvement by the public authorities. It invites States Parties
to monitor all trends which can give rise to racial segregation,
to work for the eradication of any negative consequences that
ensue, and to describe any such action in their periodic
reports.

General Recommendation XX on non-discriminatory

implementation of rights and freedoms (Article 5)
(48th session, 1996)

1. Article 5 of the Convention contains the obligation of States =
Parties to guarantee the enjoyment of civil, political, econom-

ic, social and cultural rights and freedoms without racial dis-
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crimination. Note should be taken that the rights and freedoms
mentioned in article 5 do not constitute an exhaustive list. At
the head of these rights and freedoms are those deriving from
the Charter of the United Nations and the Universal Declara-
tion of Human Rights, as recalled in the preamble to the Con-
vention. Most of these rights have been elaborated in the Inter-
national Covenants on Human Rights. All States Parties are
therefore obliged to acknowledge and protect the enjoyment of
human rights, but the manner in which these obligations are
translated into the legal orders of States Parties may differ.
Article 5 of the Convention, apart from requiring a guarantee
that the exercise of human rights shall be free from racial dis-
crimination, does not of itself create civil, political, economic,
social or cultural rights, but assumes the existence and recog-
nition of these rights. The Convention obliges States to pro-
hibit and eliminate racial discrimination in the enjoyment of
such human rights.

2. Whenever a State imposes a restriction upon one of the rights
listed in article 5 of the Convention which applies ostensibly to
all within its jurisdiction, it must ensure that neither in purpose
nor effect is the restriction incompatible with article 1 of the
Convention as an integral part of international human rights
standards. To ascertain whether this is the case, the Committee
is obliged to inquire further to make sure that any such restric-
tion does not entail racial discrimination,

3. Many of the rights and freedoms mentioned in article 5,
such as the right to equal treatment before tribunals, are to be
enjoyed by all persons living in a given State; others such as
the right to participate in elections, to vote and to stand for
clection are the rights of citizens.

4. The States Parties are recommended to report about the non-
discriminatory implementation of each of the rights and free-
doms referred to in article 5 of the Convention one by one.

5. The rights and freedoms referred to in article 5 of the Con-
vention and any similar rights shall be protected by a State
Party. Such protection may be achieved in different ways, be
it by the use of public institutions or through the activities of
private institutions. In any case, it is the obligation of the
State Party concerned to ensure the effective implementation
of the Convention and to report thereon under article 9 of the
Convention. To the extent that private institutions influence
the exercise of rights or the availability of opportunities, the
State Party must ensure that the result has neither the purpose

nor the effect of creating or perpetuating racial discrimina-
tion.

General Recommendation XXI on the right to self-determi-
nation (48th session, 1996)

6. The Committee notes that ethnic or religious groups or
minorities frequently refer to the right to self-determination as
a basis for an alleged right to secession. In this connection the
Committee wishes to express the following views.

7. The right to self-determination of peoples is a fundamental .
principle of international law. It is enshrined in article 1 of the
Charter of the United Nations, in article 1 of the International
Covenant on Economic, Social and Cultural Rights and article
1 of the International Covenant on Civil and Political Rights,

as well as in other international human rights instruments. The
International Covenant on Civil and Political Rights provides
for the rights of peoples to self-determination besides the right
of ethnic, religious or linguistic minorities to enjoy their own
culture, to profess and practise their own religion or to use
their own language.

8. The Committee emphasizes that in accordance with the
Declaration on Principles of International Law concerning
Friendly Relations and Cooperation among States in accor-
dance with the Charter of the United Nations, approved by the
United Nations General Assembly in its resolution 2625
(XXV) of 24 October 1970, it is the duty of States to promote
the right to self-determination of peoples. But the implemen-
tation of the principle of self-determination requires every
State to promote, through joint and separate action, universal
respect for and observance of human rights and fundamental
freedoms in accordance with the Charter of the United
Nations. In this context the Committee draws the attention of
Governments to the Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious and Linguistic
Minorities, adopted by the General Assembly in its resolution
47/135 of 18 December 1992.

9. In respect of the self-determination of peoples two aspects
have to be distinguished. The right to self-determination of
peoples has an internal aspect, that is to say, the rights of all
peoples to pursue freely their economic, social and cultural
development without outside interference. In that respect there
exists a link with the right of every citizen to take part in the
conduct of public affairs at any level, as referred to in article 5
(c) of the International Convention on the Elimination of All
Forms of Racial Discrimination. In consequence, Govern-
ments are to represent the whole population without distinc-
tion as to race, colour, descent or national or ethnic origin. The
external aspect of self-determination implies that all peoples
have the right to determine freely their political status and
their place in the international community based upon the
principle of equal rights and exemplified by the liberation of
peoples from colonialism and by the prohibition to subject
peoples to alien subjugation, domination and exploitation.

10. In order to respect fully the rights of all peoples within a
State, Governments are again called upon to adhere to and
implement fully the international human rights instruments
and in particular the International Convention on the Elimina-
tion of All Forms of Racial Discrimination. Concern for the
protection of individual rights without discrimination on
racial, ethnic, tribal, religious or other grounds must guide the
policies of Governments. In accordance with article 2 of the
International Convention on the Elimination of All Forms of
Racial Discrimination and other relevant international docu-
ments, Governments should be sensitive towards the rights of
persons belonging to ethnic groups, particularly their right to
lead lives of dignity, to preserve their culture, to share equi-
tably in the fruits of national growth and to play their part in
the Government of the country of which they are citizens.
Also, Governments should consider, within their respective
constitutional frameworks, vesting persons belonging to eth-
nic or linguistic groups comprised of their citizens, where
appropriate, with the right to engage in activities which are
particularly relevant to the preservation of the identity of such
PErsons or groups.
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11. The Committee emphasizes that, in accordance with the
Declaration on Friendly Relations, none of the Committee s
actions shall be construed as authorizing or encouraging any
action which would dismember or impair, totally or in part, the
territorial integrity or political unity of sovereign and indepen-
dent States conducting themselves in compliance with the prin-
ciple of equal rights and self-determination of peoples and pos-
sessing a Government representing the whole people belonging
to the territory, without distinction as to race, creed or colour.
In the view of the Committee, international law has not recog-
nized a general right of peoples unilaterally to declare seces-
sion from a State. In this respect, the Committee follows the
views expressed in An Agenda for Peace (paras. 17 and fol-
lowing), namely, that a fragmentation of States may be detri-
mental to the protection of human rights, as well as to the
preservation of peace and security. This does not, however,
exclude the possibility of arrangements reached by free agree-
ments of all parties concerned.

General Recommendation XX11 on Article 5 and refugees
and displaced persons (49th session, 1996)

The Committee on the Elimination of Racial Discrimination,

Conscious of the fact that foreign military, non-military and/or
ethnic conflicts have resulted in massive flows of refugees and
the displacement of persons on the basis of ethnic criteria in
many parts of the world,

Considering that the Universal Declaration of Human Rights
and the Convention on the Elimination of All Forms of Racial
Discrimination proclaim that all human beings are born free
and equal in dignity and rights and that everyone is entitled to
all the rights and freedoms set out therein, without distinction
of any kind, in particular as to race, colour, descent or national
or ethnic origin,

Recalling the 1951 Convention and the 1967 Protocol relating
to the status of refugees as the main source of the international
system for the protection of refugees in general,

1. Draws the attention of States Parties to article 5 of the Inter-
national Convention on the Elimination of All Forms of Racial
Discrimination as well as Committee s General Recommenda-
tion XX (48) on article 5, and reiterates that the Convention
obliges States Parties to prohibit and eliminate racial discrimi-
nation in the enjoyment of civil, political, economic, social and
cultural rights and freedoms,

2. Emphasizes in this respect that:

(a) All such refugees and displaced persons have the right freely
to return to their homes of origin under conditions of safety;
(b) States Parties are obliged to ensure that the retumn of such
refugees and displaced persons is voluntary and to observe the
principle of non-refoulement and non-expulsion of refugees;
() All such refugees and displaced persons have, after their
return to their homes of origin, the right to have restored to
them property of which they were deprived in the course of the
conflict and to be compensated appropriately for any such prop-
erty that cannot be restored to them. Any commitments or state-
ments relating to such property made under duress are null and
void;

(d) All such refugees and displaced persons have, after their
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return to their homes of origin, the right to participate fully and
equally in public affairs at all levels and to have equal access to
public services and to receive rehabilitation assistance.

General Recommendation XXIII on the rights of indige-
nous peoples (51st session, 1997)

1. In the practice of the Committee on the Elimination of
Racial Discrimination, in particular in the examination of
reports of States Parties under article 9 of the International
Convention on the Elimination of All Forms of Racial Dis-
crimination, the situation of indigenous peoples has always
been a matter of close attention and concern. In this respect, the
Committee has consistently affirmed that discrimination
against indigenous peoples falls under the scope of the Con-
vention and that all appropriate means must be taken to combat
and eliminate such discrimination.

2. The Committee, noting that the General Assembly pro-
claimed the International Decade of the Worlds !ndlgenous'
Peoples commencing on 10 December 1994, reaffirms that the
provisions of the International Convention on the Elimination of
All Forms of Racial Discrimination apply to indigenous peo-
ples.

3. The Committee is conscious of the fact that in many regions
of the world indigenous peoples have been, and are still being,
discriminated against and deprived of their human rights and
fundamental freedoms and in particular that they have lost their
land and resources to colonists, commercial companies and
State enterprises. Consequently, the preservation of their culture
and their historical identity has been and still is jeopardized.

4. The Committee calls in particular upon States Parties to:

a. recognize and respect indigenous distinct culture, history,
language and way of life as an enrichment of the States cul-
tural identity and to promote its preservation;

b. ensure that members of indigenous peoples are free and
equal in dignity and rights and free from any discrimination, in
particular that based on indigenous origin or identity; ]
c. provide indigenous peoples with conditions allowing for a
sustainable economic and social development compatible wltll
their cultural characteristics; )
d. ensure that members of indigenous peoples have equal nglu
in respect of effective participation in public life and that lmH {
decisions directly relating to their rights and interests are takmi |
without their informed consent; f
¢. ensure that indigenous communities can exercise their rights 3 '
to practise and revitalize their cultural traditions and cmm
and to preserve and to practise their languages.

5. The Committee especially calls upon States Parties to tee- o
ognize and protect the rights of indigenous peoples to owa.
develop, control and use their communal lands, territories and
resources and, where they have been deprived of their lands
and territories traditionally owned or otherwise inhabited “T
used without their free and informed consent, to take steps to

return those lands and territories. Only when this is for ﬁct&-“'
al reasons not possible, the right to restitution should be sul!b’ -
stituted by the right to just, fair and prompt compensation.
Such compensation should as far as possible take the form 0
lands and territories.
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6. The Committee further calls upon States Parties with indige-
nous peoples in their territories to include in their periodic
reports full information on the situation of such peoples, taking
into account all relevant provisions of the Convention.

General Recommendation XXIV on Article 1
(55th session, 1999)

1. The Committee stresses that, according to the definition
given in article 1, paragraph, 1, of the International Convention
on the Elimination of All Forms of Racial Discrimination, the
Convention relates to all persons who belong to different races,
national or ethnic groups or to indigenous peoples. If the Com-
mittee is to secure the proper consideration of the periodic
reports of State parties, it is essential that States Parties provide
as far as possible the Committee with information on the pres-
ence within their territory of such groups.

2. It appears from the periodic reports submitted to the Com-
mittee under article 9 of the International Convention on the
Elimination of All Forms of Racial Discrimination, and from
other information received by the Committee, that a number of
States Parties recognize the presence on their territory of some
national or ethnic groups or indigenous peoples, while disre-
garding others, Certain criteria should be uniformly applied to
all groups, in particular the number of persons concerned, and
their being of a race, language or culture different from the
majority or from other groups within the population.

3. Some States Parties fail to collect data on the ethnic or
national origin of their citizens or of other persons living on
their territory, but decide at their own discretion which groups
constitute ethnic groups or indigenous peoples that are to be
recognized and treated as such. The Committee believes that
there is an international standard concerning the specific rights
of people belonging to such groups, together with generally
mf:ognizcd norms concerning equal rights for all and non-dis-
crimination, including those incorporated in the International
Convention on the Elimination of All Forms of Racial Dis-
crimination, At the same time, the Committee draws the atten-
tion of States Parties that the application of different and non-
objective criteria in order to determine ethnic groups or indige-
nous peoples, leading to the recognition of some and refusal to
recognize others, may give rise to differing treatment for vari-
ous groups within a country s population.

4. The Committee recalls recommendation 1V, which it adopt-
ed at its eighth session in 1973, and paragraph 8 of the general
guidelines regarding the form and contents of reports to be sub-
mitted by States Parties under article 9, paragraph 1, of the
Convention (CERD/C/70/Rev.3), inviting States Parties to
e_ndcavour to include in their periodic reports relevant informa-
tion on the demographic composition of their population, in the
light of the provisions of article 1 of the Convention, that is, as
appropriate, information on race, colour, descent and national
or ethnic origin,

General Recommendation XXV on gender related dimen-
sions of racial discrimination (56th session, 2000)

1. The Committee notes that racial discrimination does not
always affect women and men equally or in the same way.
There are circumstances in which racial discrimination only or

primarily affects women, or affects women in a different way
or to a different degree than men. Such racial discrimination
will often escape detection if there is no explicit recognition or
acknowledgment of the different life experiences of women
and men, in areas of both public and private life.

2. Certain forms of racial discrimination may be directed
towards women specifically because of their gender, such as
sexual violence committed against women members of partic-
ular racial or ethnic groups in detention or during armed con-
flict; the coerced sterilization of indigenous women; abuse of
women workers in the informal sector or domestic workers
employed abroad by their employers. The consequences of
racial discrimination may primarily or only affect women, such
as pregnancy, and in some societies ostracism, as the result of
racial bias-motivated rape. Women may also be further hin-
dered by a lack of access to remedies and complaint mecha-
nisms for racial discrimination because of gender related
impediments, such as gender-bias in the legal system and dis-
crimination against women in private spheres of life.

3. Recognizing that some forms of racial discrimination have
unique and specific impact on women, the Committee will
endeavour in its work to take into account gender factors or
issues which may be interlinked with racial discrimination. The
Committee believes that its practices in this regard would ben-
efit from developing, in conjunction with the States Parties, a
more systematic and consistent approach to evaluating and
monitoring racial discrimination against women, as well as the
disadvantages, obstacles and difficulties women face in the full
exercise and enjoyment of their civil, political, economic,
social and cultural rights on grounds of race, colour, descent, or
national or ethnic origin.

4. Accordingly, the Committee, when examining forms of
racial discrimination, intends to enhance its efforts to integrate
gender perspectives, incorporate gender analysis, and encour-
age the use of gender-inclusive language in its sessional work-
ing methods, including its review of reports submitted by
States Parties, concluding observations, early warning mecha-
nisms and urgent action procedures, and general recommenda-
tions.

5. As part of the methodology for fully taking into account the
gender related dimensions of racial discrimination, the Com-
mittee will include in its sessional working methods an analy-
sis of the relationship between gender and racial discrimina-
tion, by giving particular consideration to:

a) the form and manifestation of racial discrimination;

b) the circumstances in which racial discrimination occurs;

c) the consequences of racial discrimination; and

d) the availability and accessibility of remedies and complaint
mechanisms for racial discrimination.

6. Noting that reports submitted by States Parties often do not
contain specific or sufficient information on the implementa-
tion of the Convention with respect to women, States Parties
are requested to describe, as far as possible in quantitative and
qualitative terms, factors affecting and difficulties experienced
in ensuring for women the equal enjoyment, free from racial
discrimination, of rights under the Convention. Data which
has been categorized by race or ethnic origin, and which is
then disaggregated by gender within those racial or ethnic
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