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on recent developments with respect to her mandate at the fifty-first session
of the Sub-Commission under the agenda item entitled "Contemporary forms of
slavery”;
14. Recommends the following draft decision to the Commission on Human
Rights for adoption:
The Commission on Human Rights, taking note of Sub-Commission on
Prevention of Discrimination and Protection of Minorities
resolution 1998/... of ... August 1998, approves the decision of the
Sub-Commission to extend the mandate of Ms. Gay J. McDougall, as Special
Rapporteur on systematic rape, sexual slavery and slavery-like practices
during armed conflict, including internal armed conflict, for another
year to present an update on developments with respect to her mandate at
the fifty-first session of the Sub-Commission. The Commission
recommends to the Economic and Social Council that the final report of
the Special Rapporteur (E/CN.4/Sub.2/1998/13) be published in the
official languages of the United Nations and widely disseminated. The
Commission recommends to the Secretary-General that the final report be
transmitted to Governments, competent bodies of the United Nations,
specialized agencies, regional intergovernmental organizations, the
International Tribunal for Rwanda and the International Criminal
Tribunal for the former Yugoslavia, and to the Assembly of States

Parties of the International Criminal Court.
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EOuEENTE Introduction
r Paragraphs Page
1 - 7 1. The Commission on Human Rights, at its fifty-third session, in its
) Introduction . . . - . - = 4 oe e o= s e e e resolution 1997/44, welcomed the report of the Special Rapporteur on violence
for 8 - 114 against women, its causes and conseqguences (E/CN.4/1997/47 and Add.l1-4) and
I. VIOLENCE AGAINST WOMEN IN TIMES OF ARMED CONFL ) commended the Special Rapporteur for her analysis of violence in the family
; ; and violence in the community. In the same resolution, the Commission decided
A. Cases of violence against women in times of 19 - 57 that the mandate of the Special Rapporteur should be renewed for a period of
armed conflict three years and requested the Special Rapporteur to report annually to the
g - 68 Commission on Human Rights, beginning at its fifty-fourth session, on
B. The legal framework . . . . . . . activities relating to her mandate.
c. Application of the framework . . . . - . - - g3~ &2 24 In follow-up to her previous reports on violence against women in the
. 90 - 94 family and in the community, the present report analyses various forms of
D. Economic and social consequences . . - . - - vicolence against women as perpetrated and/or condoned by the State. 1/ The
. 95 - 114 first chapter addresses violence against women in armed conflict. In
E. Armed conflict: recommendations . . . - - - chapter II, the Special Rapporteur looks at custodial violence against women.
115 - 159 In chapter III, she examines violence against refugee and internally displaced
II. CUSTODIAL VIOLENCE AGAINST WOMEN . . . + « « « =« - o
A. Police custody . . . « « « « o+ e ororo= o 118 = Country visits
B. other forms of custody . - . « « « « « « =« = 126 128 3 The Special Rapporteur would like to draw the attention of the
: : Soik - 129 - 131 Commission on Human Rights to the report of her mission to Rwanda
) Forms of custodial violence against women . . {22 to 31 October 1997) on the issue of rape and sexual violence against women
) : - in armed conflicts (E/CN.4/1998/54/Add.1). The Special Rapporteur would also
D. cases of custodial violence against women . . 132 - 141 like to take this opportunity to express her appreciation to the Government of
Rwanda for facilitating her visit and enabling her to meet with all relevant
E. National measures to prevent 142 - 146 interlocutors, both governmental and non-governmental, in the country. The
custodial violence . . . . .+ o -oe et Special Rapporteur regrets that her visit to Afghanistan and Pakistan,
scheduled for December 1997, had to be postponed and hopes that, with the
F. International standards on the treatment 147 - 150 renewed indulgence of the Govermments of Afghanistan and Pakistan, the
of individuals in State custody . . . . - - - Special Rapporteur will be in a position to carry out this visit in 1998.
G. Recommendations . . . . . . . .« o o 00 ro0 s 151 133 4, Furthermore, in 1998/99, before the fifty-fifth session of the
Commission, the Special Rapporteur is planning to visit the United States
IIT. VIOLENCE AGAINST REFUGEE AND INTERNALLY 160 - 230 of America on the issue of violence against women in prisons. The
DISPLACED WOMEN . . . .« - =« = & + = = = & = « = = = Special Rapporteur also hopes to visit the Asian and Middle Eastern regions
A The nature of gender-based violence in to report on vioclence against women and religious laws.
o e o
creating refugee situations . . . . -+ . - 162 L 5. Having completed a first cycle of reports on violence against women in
: the family, in the community and by the State in the last three years, the
B. The current legal status of persecution on 166 - 198 Special Rapporteur envisages, in her forthcoming reports, to explore further
. the’grounds of gender . . . . . . . -« -~ - in-depth specific aspects of domestic violence, trafficking and forced
brostitution, as well as violence against women perpetrated and/or condoned by
c. cases of violence against refugee and 199 - 207 the State. Corresponding missicns to countries of special concern are also
internally displaced women . . . . . « - -+ - envisaged.
D. Violence against refugee women . . . . - - - 408 ~ 243 6. As indicated in her previous report, the Special Rapporteur still
’ intends to make brief follow-up reports to her reports on country visits,
E. Projects to protect women refugees from 314 - 233 Such reports would include information on the implementation of the Special
‘ gender-based violence . . . .+ . Rapporteur's recommendations, as well as new developments in the countries
AREd 223 - 230 concerned in connection with the issues studied. 1In addition, information
P Recommendations . . . .+ .« + - = s e =

— 42— el




E/CN.4/1998/54
page 4

regarding the need to carry out any follow-up missions or recommendations as
to how other activities and programmes of the Office of the High Commissioner
for Human Rights cculd assist in the follow-up would be included. Due to
reasons of page limitation, such information has not been included in the
present report.

Co i i wi Gov. Th

D With regard to communications concerning individual allegations of
violence against women, the Special Rapporteur participated in sending Jjeint
urgent appeals and/or communications with the Special Rapporteurs on

torture and on freedom of opinion and expression, as well as with the

Special Rapporteur on the situation of human rights in the Sudan. The
Special Rapporteur alsoc sent a number of individual communications to
Governments, but due to the delay in transmitting these cases, the replies of
Governments will only be reflected in the Special Rapporteur's next report.

I. VIOLENCE AGAINST WOMEN IN TIMES OF ARMED CONFLICT

8. Viclence against women during times of armed conflict has been a
widespread and persistent practice over the centuries., There has been an
unwritten legacy that viclence against women during war is an accepted
practice of conquering armies.

9. It has been posited that the military establishment is inherently
masculine and misogynist, inimical to the notion of women‘s rights. 2/ The
masculinity cults that pervade military institutions are intrinsically
anti-female and therefore create a hostile environment for women. The large
number of sexual harassment cases in United States military institutions is
cited as an example of the misogyny within the armed forces. There exists a
difference of opinion about whether women should play a rele in dismantling
this apparatus or whether they should enter military institutions in large
numbers and fight for institutional equality. This remains an unfinished
debate.

18. Laws drafted in the past few centuries have provided some measure of
protection for women during armed conflict. These laws, codified as
humanitarian law or the laws of war, play a significant part in the training
of military personnel throughout the world. They set forth standards of
individual criminal responsibility for soldiers who derogate from the
standards and confer universal jurisdiction on certain international delicts.
Universal jurisdiction provides all countries jurisdiction to arrest,
prosecute and punish the alleged perpetrator of certain crimes. The
codification of the laws of war through the Geneva Conventions was a direct
result of the Second World War.

513 1% Until recently, violence against women in armed conflict has been
couched in terms of “protection” and “honour”. Article 27 of the 1949 Geneva
Convention relative to tHe Protection of Civilian Persons in Time of War

, treats violence against women as a crime of honour rather than as a crime of
violence. By using the honour paradigm, linked as it is to concepts of
chastity, purity and virginity, sterectypical cencepts of femininity have been
formally enshrined in humanitarian law. Thus, criminal sexual assault, in
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both national and international law, is linked to the morality of the victim
When rape is perceived as a crime against honour or morality, shame commonly'
ensues for the wvictim, who is often viewed by the community as “"dirty” or
“?pOIIEd”. Consequently, many women will neither report nor discuss the
v%olence that has been perpetrated against them. The nature of rape and the
silence that tends to surround it makes it a particularly difficult human
rights viclation to investigate.

12: Perhaps more than the honour of the wvictim, it is the perceived honour
of the enemy that is targeted in the perpetration of sexual viclence against
women; it is seen and often experienced as a means of humiliating the
opposition. Sexual violence against women is meant to demonstrate victory
over the men of the other group who have failed to protect their women. It is
a message of castration and emasculation of the enemy group. It is a battle
among men fought over the bodies of women.

13. Rape is used by both sides as a symbolic act. As depicted by

second World War posters in which the rape of a woman was used to evoke the
image of the “rape” of France, rape is used by one side to demoralize the
oth?r. The rape of *“their” women is then used to increase the sentiments
agalnst.the enemy and further demonize them. This process of demonization or
dehumanization may, in turn, lead to more rapes. Rape during warfare has also
been used to terrorize populations and induce civilians to flee their homes
énd villages. It is often seen as one of the “perks” for soldiers and an
inducement to display courage on the battlefield - in other words, as a
naturél c?nsequence of war. The alleged endemic nature of rape iﬁ war has
been institutionalized by militaries through forced prostitution and military
sexqal slavery. Such practices have been justified as a mechanism to avoid
the rape of innocent civilians.

14. Thelconsequences of sexual viclence are physically, emotionally and
psy§hcloglcally devastating for women victims. Few countries have adequately
tra1ne§ personnel to meet the needs of victim-survivors. Additionally, in
some situations, forced impregnation has likewise been used as a weapo; of war
to further humiliate the rape wvictim, by forcing her toc bear children of the
perpetrator. Some rape survivors have given birth to the unwanted children of
rape. Likewise, some survivors have been forced into the role of socle head of
Fhe.h?usehold with little earning power. All these problems have been
invisible in the past, but in the last few decades, important momentum has

been generated as
new norms are created to address sexu i i
; al violence du
armed conflict. i

}5. Th? 1949 Geneva Conventions were promulgated in reaction to
international armed conflict and world wars and thus were primarily designed
Eo set standards applicable during times of international armed conflict.
ontemporary forms of warfare are not traditionally internaticnal in
;haracter. Rather, theylare being fought within Nation States, generally
etween States and guerrilla movements. Common article 3 of and Preotocol II

he Geneva 1 ntions i 1
appl humanltarl 1
to t ats Conve Y ar egal standards to internal armed

16 : %
;r. ‘IncFea51ng¢y, non-State actors such as paramilitary troops and guerilla
ganizations are becoming important actors in the internal affairs of States
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The role of non-State actors poses challenges under international law, which nurses were not wearing burgas but were only covered with scarves and long
was conceptualized to govern States and their actors and agents. The coats, he became very angry and dragged the two women to a nearby tree and

Veldsguez decision of the Inter-American Court of Human Rights 3/ sets forth
the standard of State responsibility for non-State, paramilitary operatives.
The State is under a due diligence standard to prevent, prosecute and punish
offenders who violate the rights of others, whether they are acting as
official agents of the State or as paramilitaries. The same standard has been
interpreted to extend teo other non-State actors, thereby providing a mechanism
of State accountability for the prevention, prosecution and punishment of
private violations of human rights.

17. What is less clear under international law is the means by which to heold
non-State actors accountable for the human rights violations they commit. The
Special Rapporteur, however, agrees with international human rights experts
that non-State actors conducting war are likewise bound by common article 3.
Thus, non-State actors contesting State power must respect international
humanitarian law. Individual criminal responsibility and universal
jurisdiction also apply to individuals waging war against the State. Since
women are often the victims of violence perpetrated by non-State actors during
armed conflict, for example forced marriages by non-State actors in Algeria
and in Kashmir, it is imperative that the international community evolve
unequivocal standards which ensure human rights protection to victims who live
in areas not under the control of formal State authorities.

18. Increasingly, women are entering the ranks of the combatants and, for
the first time in history, women are being charged with war crimes. Women,
for example, were active participants in the genocide in Rwanda, some of whom
perpetrated sexual violence against other women. In Peru and Sri Lanka, women
combatants are increasingly playing a role in the front lines of battle. The
Ceneva Conventions framed their standards in terms of male scoldiers and
combatants. Such standards need to be reformulated to take into account the
needs of women prisoners of war and the challenges of women war criminals.

A. Cases of violence against women in times of armed conflict

19. The following are cases of violence against women during times of armed
conflict as reported by independent fact finders; their stories have been
corroborated by more than one source. The list is neither exhaustive nor
representative, but it serves to point to the nature and degree of violence
perpetrated against women during times of armed conflict. Some of the case
studies were given to the Special Rapporteur in direct testimony, others are
drawn from the repprting of international human rights non-governmental
organizations, such as Amnesty International and Human Rights Watch.

Afghapistan

20. Taliban edicts have placed a virtual ban on women in the public sphere.

This has had a devastating impact on the health-care system in Kabul. As

female nurses form the backbone of the health system, their inability to work
. has seriously impaired the capacity of health services. Nurses who have

gone to help patients have been repeatedly beaten by the Taliban guards.

Oon 30 October 1997, the Taliban official in charge of the security area,

reportedly a 17 year-old youth, came to the hospital. Upon seeing that two
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began beating them with a branch. When one tried to run awéy, he fo?ced her
onto the ground and held her in between his feet while beating her with a

stick. 4/

Zh: Though the Taliban in Afghanistan have taken thebdenial of hupan rlghts
of women to new lows, laying down rule after rule denying womgn their basic
human rights, all warring factions in Afghanistan.are respons?ble for
violations of women‘s human rights. The international commynlty ?as yet to
take concerted action to ensure the protection of wgmen’s r%ghts in !
Afghanistan. If, as it is alleged, members of ;he international community
have provided support to the warring factions, it then has a éuty to ?nsure
that women‘s rights are protected by those factions that receive foreign

assistance.

Algeria

22, In March 1994, a faction called the Armed Islamic Grogp issued a ‘
statement classifying all unveiled women who appear in public as potential
military targets. To punctuate this threat, gunmen on a motorbike shot and

killed two unveiled high school female students who were standing at the bus
station waiting to go home. 5/

23 The Algerian civil war is perhaps the most violent copflict in tpe wortd
today. Although both men and women are targets,‘aéd both sides ar? guilty o
human rights violations, the armed Islamic 0pp0$1t1?n resgrve ?artlcularly
harsh treatment for women who do not conform to thelr strict dlcFates,
including unveiled women, professional women, and independent, single women

They alsc engage in forced marriages and other forms of

ki ot As non-State actors

abduction of women living in areas under their control. . :
during armed conflict, they are nonetheless governed by humanitarian law.

: o .

24, “It began as soon as I arrived. During the day we stayed in § big
sports hall. The guards were always there. If they caught us talking the{d
would take a woman out, beat her and more than the usual number of men wou
rape her., They liked to punish us. They would ask women whether they had
male relatives in the city. I saw them ask this of one woman, and they
brought her 14 year-old son and forced him to rape her. Some of us we;e ’
selected by name and some were just chesen. If a man could not rapeltl.e. e
was physically unable) he would use a bottle or a gun or he wou}d u¥1nate ?n
me. Some of the local Serbs wore stockings on their heads to disguise the}r
faces because they did not want to be recognized. [Nevertheless] I recognlzed
many of them. They were colleagues - doctors witp whom I worked. Th? first
[man] who raped me was a Serbian doctor named Jodic. I had known Jodic for

ten years." &/
25. Despite the widespread nature of these abuses and the many indictments
that have been filed, no one has yet been convicted of sexual assault by the

International Tribunal on the Former Yugoslavia. The slow pace‘of the
Tribunal has caused frustration within the international community.
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26. "People came all the time to tell me in secret, to clear their
conscience of the things they were forced to do or see. They come to tell it,
women too, even young girls. One young girl was put in a tank of water with a
Timorese man and soldiers forced them to have sex in front of the soldiers in
the tank of water ... they seemed to have no moral sense, no humanity. One of
their favourite customs was to rape wives in front of their husbands, right
there, sometimes with the children there too.” 1/

27. The Special Rapporteur has received a large number of submissions
regarding sexual violence in East Timor by Indonesian security forces. Among
the viclations complained of are sexual violence, rape, forced marriage,
forced prostitution and the intimidation of female relatives of suspected
activists. Indonesian State authorities have not responded in accordance with
their international obligations. No cases have thus far resulted in
prosecution.

Guatemala

28. In 1996, Vilma C. Gonsalves, a trade union leader, received death
threats and was abducted. She was raped and suffered other physical injuries
perpetrated by men who were heavily armed. 1In February 1996, she received a
letter saying “whore we give you 48 hours to leave the country”. On the same
day she was abducted. 8/

29. Although the Peace Agreement was signed on 29 December 1996 between the
Government of Guatemala and the National Revolutionary Unit, isolated
incidents of vioclence against women still persist.

Haiti
30. "The men entered the room where S., my husband‘s other child, and my
cousin were sleeping. My cousin was seventeen and they tried to rape her but
they realized that she had her period and left her alone ... . One of the

armed civilians put a gun across my cousin's legs and molested her. He put
his hands under her gown and felt her breasts and rubbed his hands over her
stomach and her thighs. After this, the soldiers ransacked the house and
stole their provisions. Two of the men were in uniform and one other, who was
a local policeman, was dressed in civvies.” 8/

31. Despite the return of the popularly elected leadership in 1994, very

little has been done to break the impunity enjoved by the armed forces in
Haiti.

India: & of i i u

32. "My legs were stretched apart and hands tied behind in the police post.
The 3I (Sub-Inspector) climbed on my thighs. I was tortured and molested by
the ASI (Assistant Sub-Inspector), the Head Constable and two other men. My

head was dipped in the water several times. My son Rajesh Kumar was compelled
to disrobe me. I was kept in wrongful confinement for three days."* 10/
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33. After a petition was filed in the High Court by an internaticnal humar
rights organization, a trial has been initiated and is currently under way.

34. In the village of Kunan Poshpor, Kashmir, a large number of women have
claimed to have been raped by soldiers of the Rajputana Rifles. Human rights
activists claim that the case was not properly investigated. The Government
called on the non-government press council to undertake an independent
investigation and they called the charges “baseless”. International NGOs in
their fact-finding missions claim that the investigation was not properly
conducted and that the authorities have been more concerned with shielding the
government forces than investigating the charges of rape. 11/

35, Although India has a strong legal framework for prosecuting cases of
rape by security forces, including provisions relating to custodial rape that
provide victim-friendly evidentiary procedures, neither investigation nor
prosecution by State authorities has been adequately pursued, thus suggesting
a lack of political will to prevent, prosecute and punish such violations of
women'’s human rights.

36. The counter-violence by armed opposition groups in Jammu and Kashmir is
equally condemnable as being in violation of human rights standards. In
particular, the Special Rapporteur calls attention to allegations of “forced
marriages” by which unmarried women are abducted, raped by and then forced to
become the brides of members of the armed opposition. Such vieclations
constitute wartime sexual slavery as well as rape and torture.

J H [o} oo

Segond World War

37. “One day in June, at the age of 13, I had to prepare lunch for my
parents who were working in the field and so I went to the village well to
fetch water. A Japanese soldier surprised me there and tock me away ... . I
was taken to the police station in a truck where I was raped by several
policemen. When I shouted, they put socks in my mouth and continued to rape
me. The head of the police station hit me on the left eye because I was
crying. I lost eyesight in the left eye. After ten days or so I was taken to
the Japanese army garrison There were around 400 other Korean young
girls with me and we had to serve over 5,000 Japanese scldiers as sex slaves
Each time I protested, they hit me or stuffed rags in my mouth.

My private parts

every day.
One held a matchstick to'my private part until I obeyed him.
were oozing with blood.” 12/

38. The Government of Japan has made some welcome efforts at dealing with
the problems of past violence to vcomfort women”. The Government of Japan and
successive Japanese prime ministers have expressed remorse and have apologized
to former "“comfort women”. A private fund called the Asian Women’s Fund has
been set up to assist individual victims with a grant of 2 million yen each.
As of this writing, over 100 victims have applied to receive funds and about
50 would have actually received atonement money. The Fund also attempts to
help elderly women in countries in which there exist former “comfort women”,
’put where cultural restraints prevent women from coming forward. The
Government has set aside 700 million yen f the national budget ﬁEE_ESQEEEk
and welfare projects of the Asian Women’'s Fund. It has also Tadé a commitment
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to raise awarengss and te include reference to these tragedies in textbooks so
‘that such practices do not e@g;g&_;ﬂnﬁhe_jﬁfﬁfé?m'Howé?EETmlhe'Cgééiﬁﬁgag-éf".
&apgn*hzs*ﬁﬁt—attﬁﬁtﬁa_IEEET_responsibilitz. Perhaps it is waiting for -

51X court cases filed with Japanese courts.

 beri

39. é survey of 20 women and girls over the age of 15 years was conducted in
Monrovia and its environs in 1994, nearly five years after civil conflict
broke out in Liberia. 13/ At the time the survey was conducted, the capital
c?ty had over 500,000 people living in it. The surveys were conducted by
Liberian health workers in four types of setting: high schools, markets,
displaced persons camps, and urban communities in Monrovia. Interviewees were
randomly selected at these sites.

40. The survey was conducted to find out how common it was for women who
were }iving in Monrovia to have experienced vioclence, rape, and sexual
coerc%on from soldiers or fighters since the war began in 1983. Sexual
coercion was defined as being forced into a relationship with a combatant
because of war time conditions, e.g. in order to feed oneself or one’s family
to get shelter or clothing, or for protection and safety. ,

A%t lNearly half (49 per cent) of the 205 women and girls surveyed
efperlenced at least one type of physical or sexual violence. Soldiers or
fighters beat, tied up or detained (locked in a room and kept under armed
guard) one in every six of the women and girls (17 per cent). They
strip~§earched nearly one third of the women and girls (32 per cent) one or
yore times. They raped, attempted to rape, or sexually coerced more than one
in evgry seven (15 per cent). In addition, a large percentage of the women
and girls (42 per cent) witnessed a soldier killing or raping someone else.

42, In the Liberian civil conflict, nearly half the women and girls in the
survgy were subjected to at least ‘one act of physical or sexual violence by
soldiers and fighters during the first five years of the war. Being accused
o; bglonging to a particular ethniec group or fighting faction was a
significant risk factor for physical violence and attempted rape. Women who
werg aged 20 or older when the war began were at risk of being tied up or
s?rlp—searched. Young women and women who were forced to cook for soldiers or
fighters were particularly at risk of sexual violence.

33. ‘In the ?eginning of the Liberian civil conflict, the government army and
hlght}ng factions were divided primarily along ethnic lines. It was common
?or c%vilians, when confronted by a soldier or fighter, to be forced to
identify their ethnic group by speaking their ethnic language. In the survey
those Qomen who were confronted by a scldier or fighter and accused of '
belonglng te an enemy ethnic group or fighting faction were more likely to
exPerlencg viclence. The sample did not include significant numbers from the
main ethnic groups involved in the early fighting. Although the data did not
reveal whether women of those ethnic groups were at greater risk than other

Ethn?c groups, it was clear that viclence against women affected all of the 15
ethnic groups in the sample.
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44. When fighters took control of a village, sometimes a fighter would force
a woman from the village to cook for him. When women crossed checkpoints,
sometimes a fighter would take a woman from the checkpoint and force her to
cook for him. Women reported that being forced to cock for a scldier meant
that she was subjected to his control in a variety of ways: more than half of
the women who were forced to cook experienced sexual violence.

Mexico

45. Paula Galeana Balanzar, Alba E. Hurtado, and Rocio Mesino Mesino have
been receiving death threats for their activities. 1In June 1995, State
security forces killed 17 peasants in Aguas Blancas who were demonstrating for

the release of a fellow villager. These women, village organizers, were
witnesses. Since then they have been continually harassed. 14/

46. The southern Mexican States of Chiapas and Guerrero have been in a state
internal armed conflict in recent times. Human rights groups have chronicled
human rights violations, including violence against women.

china: Til

47. A 20-year-old nun who was serving a five-year sentence after having
participated in a demonstration in 1992 was beaten along with other imprisoned
nuns by prison guards after they sang nationalist songs. The prison medical
staff then gave her medication which left her unconscious. Later, she was
diagnosed with tuberculoma which caused her subsequent death. Even though the
death occurred in custedy, the Chinese authorities did not investigate her

death. 15/
e s is

48, “They forced me against my will to take off my clothes and then pushed
my head down, and then every officer who passed stuck his hand inside my
vagina, then they toock one of my earrings and punctured my bottem with it, and
then placed a barrel of a machine gun in my anus, then pulled me up, just like
that, naked with my face blindfolded.” 16/

49. Rape has been used by both sides to the conflict in Peru as an
instrument of war. Women have been threatened, raped and murdered by
government security forces and by the Shining Path guerrillas. There is
little national redress for women victims of sexual violence and thus some
cases have been filed before the Inter-American Court of Human Rights. A
recent decision of the Inter-American Ccourt found that Maria Elena Lecayza had
been arbitrarily detained, tortured and raped by Peru‘s security forces and so
ordered her release. On 2 October 1997, the Peruvian Government raleased the
university teacher, who had been imprisoned since 1993.

Rwanda: the case of Emma 17/

50. Emma, a Tutsi, was married tc a Hutu after her father was killed in 1964
for being a spy. The marriage did not work and she returned home to live with
her mother, bringing along her five children. During the genocide, her
husband came and took away the children and she went off to the forest. The
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rest of the family stayed behind. The Interahamwe tried to force her mother
t? have sex with her son. When she refused, they broke all her teeth and
killed her. Two sisters were raped and were asked to dig their own grave
They wer? both killed by machetes. Emma and another sister went to ghe i
commune in Tabaa hoping to receive protection from the State. She was proved
very wrong. First the authorities separated the intellectual Tutsis from the
resF and killed them. Emma and the others had to dig the graves. Then th
raping began. She was raped by about 15 men on the premises of the commun:
Sbe could hardly move or keep her legs together. She fled into the forest .
with her sister. Again a group of Interahamwe found her and she and her

sister were raped. Her sister was killed aft i
; er being raped. Th
who killed her sister lives free in Tabaa. ° e

51 Em@a fled toward Zaire but at the military barrier she was raped again -
thelsolﬁler said he wanted to “taste a Tutsi” - and she was beaten on hei
genitalia. By that time she had puss coming out of her internal wounds and
she.was terribly i1ll. She disappeared into the forest again and wandered
eat?ng grass and berries. Finally the Rwandan Patriotic Front came into ger
reglén and she was taken to the hospital. She and her aunt are the onl
surviveors of the genocide from her family. Y

52: Despite the widespread occurrence of rape, the International Criminal
?r1§unal for Rwanda initially failed to include the charge of rape in :
indictments. Only in August 1997, after a concerted international effort b
women'’s non-governmental organizations, did the prosecutor begin chargin Y
perpetrators with sexual violence. Nonetheless, only two perpetratorg hgv
been charged with rape. Only recently, at the national level, has the .
Goverpment begun charging individuals with sexual vioclence du;ing the
genocide. According to the Genocide Act in Rwanda, sexual viclence is a
category-one crime which makes perpetrators eligible for the death penalty.

Sri Lanka

izithag? 7Ji§?E:mbe§t1996, Krishanthi ﬁumaraswamy was returning home in

g =< iast 3ee; zt :; tzklng ag examlnaFion when, according to witnesses,

e il g e Chemmuni checkpoint on the Kandy Jaffna Road. When

e Pome dis; er m;ther, her brother and a neighbour went in search of

T . pp?are 3 Af?er a month of urgent appeals, the President
ened. FPFour bodies were finally exhumed and confirmed to be those of

Krishanthi, her mother, brother i
: ' and the neighbour. All i i
gang-raped before she was murdered. ety

54 i
releasiée::: me?ber§ of the security forces were arrested, two of whom were
er turning State’'s witness In response to i

; : 3 the national and

international pressure, the case ha i i .
. ' s been given priority and i

being presented before a tri Mended i
o rial at bar, only the fourth trial i
history of Sri Lanka A trial i gt e

_ i at bar is heard by a j i
- : At . panel of judges in the
tiii C?ur;T byp§s§1ng initial proceedings in the magistrate court. &t the
evideicet J;hwrlilng. the prosecution was in the process of presenting its

4 cugh the Government was quick to act i i
: n this case, other

cases have not received the same attention. The case of Koneswary ey

Murx i 4 i i
ugesupillai is a case in point. Ms. Murugesupillai, a mother of four from
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Central Camp village, was allegedly gang-raped and then murdered when a
grenade was exploded on her abdomen by Sri Lankan police in May 1997. As of
this writing, there has been no response by the Government. 18/

5b Abuses by the opposition group, the Liberation Tigers of Tamil Eelam,
have been likewise documented. Specifically, women civilians have been among
those who have been murdered and mutilated in attacks on Sinhala border
villages in the east of the country and in bombings of crowded areas in the
north-east and in Colombo.

Uni s j H E o]

56. Kenneth Markle, a private in the United States Army stationed in the
Republic of Korea, battered Yoon Keum E. to death with a coke bottle and then
stuffed it into her vagina, and shoved an umbrella into her anus. In order to
eliminate evidence of her murder, he spread scap powder over her body. Lastly
he stuffed matches into her mouth. 19/

57 . The Korean Supreme Court sentenced Private Markle to 15 years'
imprisonment. Abuses committed by foreign military personnel, including
United Nations peacekeeping forces, have raised some important issues.
Questions arise as tc which courts should try them and whether humanitarian
law applies. There is a need for the international community to deal with
this issue in a more systematic manner, especially if there continues to be a
need for international peacekeepers.

B. The legal framework

58. Since classical times there have been codes of war aimed at disciplining
soldiers for illegal conduct in the field. Traditionally, rape did not
constitute such conduct since women were, and in many cultural contexts still
are, considered to be the property of their husbands and rape was viewed as a
crime of honour. By the late Middle Ages, however, notions of non-combatant
immunity and the classification of rape in wartime as illegal had begun.

59. Today, the framework for the protection of women from sexual violence
during armed conflict is based on international humanitarian law, which
includes treaty law, customary international law, and the practice of
international war crime tribunals. The first conventions of modern times to
regulate warfare were the Hague Cconventions of 1907. Article 46 of the
Regulations Respecting the Laws and Customs of War on Land Annexed teo Hague
Convention No. IV of 1907 states that “family honour and rights ... must be
respected” by warring parties. According to judicial interpretation, the
Hague Convention had become part of customary international law by 1307 and
warring parties after that time were bound by the spirit of the

Convention. 20/

60. Today, the 1949 Geneva Conventions, however, constitute the primary
framework governing international humanitarian law. According to article 27
of the Geneva Convention Relative to the Protection of Civilian Persons in
Time of War (Fourth Geneva Convention), "[wlomen shall be especially protected
against any attack on their honour, in particular against rape, enforced
prostitution or any form of indecent assault”,
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61'; .Althougp the Geneva Conventions primarily relate to international armed
Fonfl%Ct’ arFlcle 3 common to all the Conventions protects the rights of
individuals in internal conflicts. According to common Article 3,

*the following acts are and shall remain prohibited at any time and in
any place whatsoever with respect to the above-mentioned persons:

’ “(aJ. violence to life and person, in particular murder of all
kinds, mutilation, cruel treatment and torture;

“({b) taking of hostages;

(¢} outrages upon personal dignity, in particular humiliating
and degrading treatment.

£2. The International Court of Justice, in Nicaragua v. USA, 21/ held that
com;op article 3 is an accepted part of customary international law in
addition to being a treaty provision and thus binds all parties to a conflict,

whether State or non-State actors, irrespective of whether they are a party to
the Geneva Conventions.

63.‘ Grave breaches of the Fourth Geneva Convention are enumerated in
ar?l;le 14?. .Apyone who commits a grave breach is subject to individual
criminal liability and universal jurisdiction, by which any one of the High

Contracting Parties can prosecute the crime. According to article 147,

breaches include: T

“wilfgl killing, torture or inhuman treatment, including biological
experiments, wilfully causing great suffering or seriocus injury to body
or health, unlawful deportation or transfer or unlawful confinement of a
protected person, compelling a protected person to serve in the forces
of a hostile Power, or wilfully depriving a protected person of the
rights of fair and regular trial prescribed in the present Convention
taking of hostages and extensive destruction and appropriation of ‘

property, not justified by military necessit i
3 y and carried out
and wantonly”. e

64, Although neither common article 3 nor grave breaches enumerated in
article 147 include sexual violence per se, recent indictments before the
International Criminal Tribunal for the Former Yugoslavia (ICTY) have defined
§e§ual violence as torture, inhuman punishment, great suffering or serious
1p]ury. In addition, the International Committee of the Red Cross, in its
aide-mémoire 3 of December 1992, declared that the article 147 prc;isions on
grave breaches included rape. This expansive interpretation has allowed for
Fhe pros?cution of individuals for sexual violence as a grave breach of
international humanitarian law also under common article 3,

T In 1977, two additional protocols were added to the Geneva Conventions
In the second Protocel Additional to the Geneva Conventions of 12 August 194§
and relating to the Protection of Victims of Non-International Armed Conflicts
{Protogol II), “outrages upon personal dignity, in particular humiliating and
degrading treatment, rape, enforced prostitution, and any form of indecent
assault” are proscribed. The first Protocol Additiocnal to the Geneva
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conventions of 12 August 1949 and relating to the Protection of Victims of
International Armed Conflicts (Protocol I) has a similar provision.

66, In addition to the Geneva Conventions, other areas of human rights law
prohibit violence against women, including sexual violence. For example, the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment defines “torture”, in its article 1, as:

“any act by which severe pain or suffering, whether physical or mental,
is intentionally inflicted on a person for such purposes as obtaining
from him [or her] or a third person information or a confession,
punishing him [or her] for an act he [or she] or a third person is
suspected of having committed, or intimidating or coercing him [or her]
or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation
of or with the consent or acquiescence of a public official or other
person acting in an official capacity”.

67. Although rape has not always been clearly defined as torture,
increasingly it is being recognized as such. As early as 1992, the Special
Rapporteur on torture clearly defined rape as a form of torture. The
prosecutors at both the ICTY in The Hague and the Internaticnal Criminal
Tribunal on Rwanda (ICTR) in Arusha have indicted individuals for rape as a
form of torture. Furthermore, a recent decision by the European Court of
Human Rights in the case of Aydin v. Turkev of 25 September 1997 found that

the:

“[rlape of a detainee by an official of the State must be considered to
be an especially grave and abhorrent form of ill-treatment given the
ease with which the offender can exploit the vulnerability and weakened
resistance of his victim. Furthermore, rape leaves deep psychological
scars on the victims which do not respond to the passage of time as
quickly as other forms of physical and mental violence ... the Court is
satisfied that the accumulation of acts of physical and mental violence
inflicted on the applicant and the especially cruel act of rape to which
she was subjected amounted to torture in breach of article 3 of the
Ceonvention”.

68. In addition to the Torture Convention, the Convention on the Prevention
and Punishment of the Crime of Genocide, the Slavery Convention, the
International Covenant on Civil and Political Rights, the International
Covenant on Economic, Social and Cultural Rights and the Convention on the
Elimination of All Forms of Discrimination against Women are other human
rights instruments which have a bearing on the concept of sexual violence
during times of agmed conflict.

C. Application of the framework
69. Unlike many other areas of international law, international humanitarian

law has been interpreted by internaticnal tribunals specifically established
to address the question of criminal acts during armed conflict. The
International Military Tribunal at Nurnberg (Nurnberg Tribunal), the
International Tribunal for the Far East (Tokyo Tribunal), the International
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Criminal Tribunal for Rwanda at Arusha and the International Criminal Tribunal
for the Former Yugoslavia at The Hague are four international tribunals that
have been set up to deal with the issue of individual criminal liability for
cases of war crimes, grave breaches and crimes against humanity. The Ndrnberg
Tribunal was the first to be established. The offences were divided into
“crimes against peace”, "“war crimes” and "crimes against humanity”®”. Rape was
not included in any of the descriptions and no one at Nirnberg was tried for
sexual violence.

70. The term “crimes against humanity” was developed at the Nurnberg
Tribunal to provide a mechanism by which to try political leaders of the Axis
countries whose policies had promoted or led to the perpetration of war
crimes. And yet, the section which was utilized for prosecutions was the
section on war crimes, which finds ita parallel in the grave breaches section
of the subsequent Fourth Geneva Convention. Crimes against humanity were an
important addition to the list of international delicts, particularly since
they may be committed during times of peace, as well as times of war. The
victims must be ciwvilians, but the perpetrators may also be civilians. The
crimes, however, must be widespread and systematic, coupled with persecution
on political, racial or religious grounds. Thus far, gender has not been
included as an independent basis of persecution. However, crimes against
humanity could be interpreted in light of developing nerms of refugee law,

in which gender is increasingly being recognized as a distinct basis of
persecution.

71. Although the Nirnberg Statute did not include rape as a crime, the
occupying powers in Germany listed rape as a crime against humanity under
Contrel Council Rule No. 10. However, no one was prosecuted under this
provision. At the Tokyo Tribunal the situation was somewhat different. The
“Rape of Nanking” illustrated that rape was a violation of the recognized
customs and cenventions of war. The Japanese commanders Hiroto and Toyoda
were indicted and convicted on such grounds.

72. Fifty years later, the United Nations Security Council established two
ad hoc international tribunals for the prosecution of war crimes committed in
the territories of the former Yugoslavia and in Rwanda. For the first time in
history, rape during wartime has been explicitly included as a crime againsat
humanity. Unfortunately, despite the widespread nature of these crimes, rape
was not included in the relevant sections on war crimes or grave breaches in
the respective statutes. Nonetheless, the Office of the Prosecutor (OTP) has
charged specific defendants with sexual viclence as a war crime, a crime
against humanity, genocide, enslavement, a grave breach and enforced
prostitution. The creativity demonstrated by the OTP in its promotion of
social justice must be commended*. However, in recent times there appears to
be less interest in charging defendants with sexual violence. Additionally,
the Tribunals have yet to set forth their decisions on these issues.

i The OTP has brought rape charges in 6 of the 20 public indictments of
the ICTY and in 2 of the ICTR public indictments. Other types of sexual

i * Note that the ICTY and the ICTR share the same Prosecutor, with the
Office of the Prosecutor at The Hague and an Office in Kigali, headed by the
Deputy Prosecutor.
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viclence, including assault and mutilation, have also been charged by both

the ICTY and the ICTR. This is the first time in history that such specific
charges of sexual violence have been brought before international tribunals.
Notably, each defendant has generally been charged with more than one count.

74. The OTP has charged defendants with rape as a war crime under common
article 3 even though rape is not explicitly mentioned therein. Instead,
“torture” has been interpreted to include rape, especially in cases of
multiple or repetitive instances of rape causing serious bodily harm or
suffering. Under common article 3, rape has also been charged in isolated
instances of rape and other instances of sexual assault and sexual mutilation
as "“cruel treatment”, an “outrage upon human dignity” and *humiliating and
degrading treatment”.

75. Besides charging defendants under common article 3, the Office of the
Prosecutor has also charged defendants with grave breaches of the Geneva
Conventions. Again, defendants who have committed sexual violence have been
charged with “torture”, in cases of multiple and repetitive instances of rape
causing serious bodily harm or suffering. In cases of isoclated instances of
rape and other forms of sexual assault they have been charged with "*wilfully
causing great suffering or serious injury to body or health”. In situations
where there is no serious physical injury, they have been charged with
“inhuman treatment”.

76. In addition to common article 3 and the section on grave breaches,

the OTP has also charged rape as a crime against humanity, both as a
specifically proscribed act and as *“torture” and “enslavement”. The
introduction of sexual violence as enslavement constitutes an important
contribution to international law by the OTP. The Foca indictment included a
charge of enslavement, a crime against humanity, for a situation in which
women were detained against their will and forced for several months to
provide sexual and household services for persons. The OTP argued that this

constituted a slavery-like practice encompassed within the term “enslavement”.

77. The OTP has also charged rape as a genocidal act in indictments at both
the ICTY and the ICTR. The charge of genocide has been used against superior

authorities in the chain of command. This is a welcome innovation of the OTP.

They appear to have received support from the Trial Chamber when it suggested
in the Foca indictment that forced pregnancy may be evidence of “genocidal
intent” even though thig is not specifically spelled out in the Genocide
Convention. There is a clear link between sexual violence, forced
impregnation and genocide. The OTP must be congratulated for recognizing
this and pushing the bounds of international law.

78. In addition to innovative charging, the Office of the Prosecutor is
assisted by victim-friendly statutes and rules of procedure, The centrepiece
in terms of women’s rights is rule 96 of the rules of procedure and evidence
(IT/32/Rev.3/Corr.l of 6 February 1985) of the ICTY and a similar rule in

the ICTR which sets forth evidentiary procedure for cases of sexual assault.
According to rule 96 on sexual assault:

"In cases of sexual assault:
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=) No corrcboration of the victim's testimony shall be required.
“{ii) Consent shall not be allowed as a defence if the victim:
{a) Has been subjected to or threatened with or has reason to

fear vioclence, duress, detention or psychological oppression; or

{b) Reasonably believes that if the victim did not submit,
another might be so subjected, threatened or put in fear.

“(idii) Before evidence of the victim's consent is admitted the accused
shall satisfy the Trial Chamber in camera that the evidence is
relevant and credible.

“(iv) Prior sexual conduct of the victim shall not be admitted in
evidence. "

T Rules 69 and 75 of the rules of procedure and evidence, which provide
for the protection of both victims and witnesses, are also extremely important
for the prosecution of sexual assault cases. Witness protection appears to be
a central problem facing the Tribunals in cases of sexual assault. Victims
and witnesses do not come forward to testify because they are frightened by
the threat of reprisals. The lack of witness protection in Rwanda is a key
reason why women are not coming forward to make formal complaints.

80. Victim protection programmes must include a mechanism for ensuring the
protection of testifying witnesses. One way to accomplish this is through the
provision for witness incognito, which has been used in certain contexts such
as prosecutions for organized crime. Witness incognito would be particularly
useful in situations where the perpetrators have not been arrested.

Bl In an amicus curiae brief addressed to the ICTY, it is argued that

the ICTY “should give every attention, on the merits of each individual case,
to preserving the anonymity of witnesses for as long as possible throughout
the criminal process”. 22/ The argument against schemes for witness incognito
in trial proceedings is that it denies the defendant the right to face and
cross-examine his accusers. Additionally, in some national contexts, witness
incognito has been used as a tool of State oppressicn against human rights
activists.

82. In other contexts, however, the interests of fairness and the
administration of justice may require certain innovative procedures.

There are two types of witness protection programmes. The first is the
non-disclosure of the identity of the wvictim to the public, which is being
used in the case against Akavesu before the ICTR. In that context, the
Tribunal appears willing to prohibit disclosure and, in some cases, allow for
closed-circuit television so that the victim need not see the accused. The
second form of witness protection requires an absolute prohibition on the
identification of the witness to the accused. Given the reality of the wars
in the former Yugoslavia and Rwanda, such a measure could serve as an
incentive for victims to come forward.

83. Despite the innovations undertaken by the Office of the Prosecutor,
developments have not always gone far enough. On two occasions, amicus curiae
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of legal academics have been the only method to force the OTP to take note of
sexual violence. In Rwanda, there were no indictments for sexua} violence
until an amicus curiae from legal academics and practitioners pO}nted out the
extent of available evidence to support the charge. To the credlt.of the
Prosecutor's Office, it amended the indictments in August 1997 to include
indictments on rape and sexual assault. In the face of the large number of
sexual violence cases during the genocide, the Special Rapporteur 9rges

the ICTR to take a more pro-active stance on the issue of sexual violence.

84, The indictments are a first step in the process of fighting impunlty.
Ultimately, however, the Trial Chambers determine whether these charges will
stand. However, dicta from the three-member Trial Chambers at Fhe ICTY
indicate that the courts are responsive to prosecuting sexual v1019nc?. Such
dicta include statements extending rape charges to include non—custod}al
situations; affirming that sexual violence may be an e}ement of genoc1§e and
that forced impregnation may be evidence of genocidal %ntent; re?ffirmlng the
inadeguacy of the chain of command and the responsibille'of officers and -
political leaders for the conduct of their men; and defining rape as a form o

torture.

85. The process of drafting the statute for the proposed International
Criminal Court (ICC) is paralleling the processes in The Hague and A{usha.
Thus far, however, the legal innovations cof the two T?ibunals speciflca%ly
regarding violence against women have not adequately informed the drafting
process. Much of the gender-specific language remains bracketed.and, thus,
contentious. The Special Rapporteur is particularly concerned with the
definitions of crimes. It is imperative that the statute.goes beyond meFely
replicating the outdated provisions of the Geneva Conv?ntlons and expllcltlyr
includes sexual violence, forced prostitution, forced 1mpfegnation énd rape in
the sections defining war crimes, genocide and crimes aga?nsF humgnlty. In
addition, the rules of procedure must be designed to be victim-friendly.
Rules of procedure, such as rule 96 of the ICTY rules oF procedure and
evidence, should be incorporated as part of the evidentiary procedures of
the ICC.

86. The creation of a gender-sensitive International Crimi?al Court would
be a welcome and timely development in international ?uman rights an@
humanitarian law. By providing an enforcement mechanism fo? human rights and
humanitarian law, the ICC has the potential te serve as an_lmpor?a?t tool for
combating impunity by affording redress to victims and their families an§
countering the failures of national systems, which are often most acute‘l?
times of armed confliect. It also has the potential to remedy the inequities
inherent in a system of ad hoc tribunals, such as the ICTY an§ t@e ICTQ, as
well as serve as a model criminal court for criminal courts within nat%onal
jurisdictions. However, if it fails to explicitly in?orporata.developlng
standards relatind to sexual violence against women, it could in fact serve as

a legal setback.

87. The Special Rapporteur is also concerned that the trigge? mechanisms
for the initiation of prosecutions must be non-political. Rellanc? on the

“ Security Council and its determination that prosecution would.n9t interfere
with international peace and security would politicize the criminal court and
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make it selective and biased in its application. The implicit notion that
impunity for core crimes is "negotiable” is unacceptable,

88. Victims as well as non-governmental organizations working in the field
should be given the opportunity to trigger investigations along with an
independent and powerful prosecutor’s office. The independence of the
prosecutor is absolutely essential if the ICC is to develop into an effective
international mechanism. In order for it to adequately address violence
against women, the prosecutor’s office must have a legal adviser or department
on gender crimes, as does the ICTY. A person trained to work with victims of
violence against women is essential for the prosecution of sexual violence.
The ICC statute must also centain measures for witness protection and witness
incognito, sc long as they are compatible with the rights of the defendant.

89. Finally, the ICC should provide a mechanism of accountability for
non-State actors. 1In the case of paramilitaries and other non-State actors
close to the State, the Veldsguez decision of the Inter-American Court of
Human Rights provided an unequivocal way in which to hold States accountable
by requiring them to maintain due diligence standards in preventing,
prosecuting and punishing human rights violations. As for non-State actors
waging war on the State, it must be clear that they are bound by internatiocnal

humanitarian law and the principles of individual culpability and universal
jurisdiection.

D. Economic and social conseguences

0. Armed conflict poses enormous economic and social consequences for
women, Women experience armed conflict as direct victims, as refugees and as
widows whose husbands have been killed by the conflict. They suddenly emerge
as the primary breadwinners and, as in Rwanda, the number of female-headed
households dramatically increases. Without the necessary skills to become
breadwinners they become further disempowered.

91. The general militarization of society has further consequences for
women. As far back as the Second World War, social commentators have been
arguing that the militarization of society leads to a culture of violence and
that everyday life is imbued with such violence. The use of violence to
resolve conflict at the national level leads to the acceptance of violence as
a means of resolving conflict in the family and in the community. Both in
times of war and times of relative peace, women are often seen as the
legitimate victims of this culture of violence.

92. The economic consequences of violence in times of armed conflict are
extensive, resulting in the denial of basic amenities to the general
population, of which women and their children constitute the majority. Areas
affected by armed conflict often do not have electricity, water or appropriate
housing or medical services. Food supply to these areas is alsc affected.
Women, many of whom are heads of household, are confronted by the challenge of
maintaining their families. 1In addition, the brain drain resulting from
situations of armed conflict leaves a dearth of, inter alia, qualified
medical, psychological and legal professicnals.
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93. The internaticnal community, which often plays a role in the conflict
through the provision of arms, financial support to one of the warring parties
and political sanctioning of the conflict, must likewise play a role in
reconstruction after the conflict has ended. An aspect of economic
reconstruction must be the economic empowerment of women, especially of war
widows and women heads of household. Training programmes for the development
of skills and special courses for women is an important part of normalizing
life processes in war-torn societies.

94. Economic consegquences are not the only factors that emerge. High levels
of trauma and trauma-related illness are experienced by populations living in
conflict situations. Thus, the process of reconstruction and recenciliation
must take into account the problem of psychological healing and trauma.
Counsellors trained to work with victim-survivors of violence against women
must be available to assist women navigating their way through State
structures and taking contrel of their lives. Victim-survivors of sexual
violence are in special need of advocacy, counselling and support. Centres
that employ a victim-centred methodology should be established as an aspect of
the reconstruction and rehabilitation process.

E. Armed conflict: recommendations
International

95. Existing humanitarian legal standards should be evaluated and practices
revised to incorporate developing norms on vioclence against women during armed
conflict. The Torture and Genocide Conventions and the Geneva Conventions, in
particular, should be re-examined and utilized in this light.

96. Since peacekeeping has become an important part of the activities of the
United Nations, peacekeepers should be given necessary training in gender
issues before they are sent to troubled areas. Offences committed by
peacekeepers should also be considered international crimes and they should be
tried accordingly.

97. Reconstruction and rehabilitation are important components of rebuilding
post-conflict societies. The international community should have a special
fund and project that has as its primary focus the provision of comprehensive
services to post-conflict sccieties, from economic reconstruction to
psychological counselling and social rehabilitation. Such a programme should
also include training in human rights and democratic governance.

98. The international legal responsibility of non-State actors should be

clarified under international human rights and humanitarian law sco that
violations by non-State actors do not meet with impunity.

The I : 1 Criminal c
99. The statute of the International Criminal Court should explicitly

incorporate provisions on viclence against women, both substantively and
procedurally.
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100. In order for the ICC to be effective in ensuring justice for female
victims of war crimes, a gender perspective must be integrated into all areas
of the ICC statute. Among the aspects that should be included are:

{a) A gender perspective in the definition of genocide that includes
rape and other acts of sexual violence such as forced impregnation, forced
sterilization and sexual mutilation;

{b) Unequiveocal language condemning rape, enforced prostitution and
other forms of sexual violence as grave breaches and serious violations of the
laws and customs of war;

(c) Unequivocal language condemning rape, enforced prostitution and
forced impregnation, as well as other forms of sexual vioclence, as crimes
against humanity;

(d) Legal remedies for victims, including an individual right to
compensation, rehabilitation and access to social services;

{e) Non-political trigger mechanisms;
{£) An independent prosecutor’s office with a strong gender division;

(g} Victim-friendly rules of evidence for prosecuting cases of sexual
violence based on those currently operative for the ICTY and the ICTR.

National

101. States should make every effort to end impunity for criminal acts under
international humanitarian law that occur within their borders and by their
security forces. This should include:

{a) Acting with due diligence to prevent, punish and prosecute
perpetrators of such crimes, including crimes of sexual violence;

{b) Providing redress for victims, including compensation for injuries
and costs, within national mechanisms;

{c) Providing economic, social and psychological assistance to
victim-survivors of sexual violence during times of armed conflict.

102. All States should ratify the relevant international instruments of human
rights and humanitarian law including the International Covenant on Civil and
Political Rights, the Convention against Torture and Cther Cruel, Inhuman or
Degrading Treatment or Punishment, the Convention on the Prevention and
Punishment of the Crime of Genocide, the Convention on the Elimination of All
Forms of Discrimination against Women and the International Convention on the
Elimination of All Forms of Racial Discrimination.

103. Every State should cooperate with international agencies to apprehend

those who have been indicted by international tribunals dealing with war
crimes.
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104, Every State should amend its penal law, codes of military conduct and
other specialized procedures to ensure that they conform with international
human rights and humanitarian law.

105. Every State should ensure that their evidentiary procedure doces not
discriminate against women and that it provides protective mechanisms for
victims and witnesses in cases of sexual assault. Rule 96 of the ICTY rules
of procedure and evidence should be used as a model.

106. Every State should ensure that all military and law enforcement
personnel underge systematic gender sensitization training. Such training
should provide information on how to:

(a) Identify sexual assault as a serious crime under international
law;

{b) Outline gender-sensitive procedures in terms of investigation and
prosecution and provide an obligatory gender-sensitive methedoleogy; and

{c) Address underlying attitudes of members of the forces which may
lead to gender-insensitive action when operating in the field.

107. In addition to gender training for military and law enforcement
authorities, other elements of the criminal justice system should alsc receive
training. The prosecution, the judiciary and forensic experts should be given
training courses on how to address problems of sexual violence.

108. Every State should adept the United Nations Code of Conduct for Law
Enforcement Officials and update their military codes in order to address
sexual violence effectively.

Nop-State actors

109. All non-State actors should act within the bounds of international
humanitarian and human rights law, recognizing that they are liable for
individual crimes against internatiecnal humanitarian law and that, under
universal jurisdiction, they may be prosecuted for such crimes in any court of
law.

_ 1 . ;

110. Non-governmental organizations should make every effort to work with
Governments to preyent, punish and prosecute viclations of international human
rights and humanitarian law.

111. Non-governmental organizations should work towards increasing awareness
of the actual situation of women during times of armed conflict through
education and training. They should continue to monitor armed conflict
situations and expose cases of violence against women both nationally and
internationally, utilizing the many international and regicnal human rights

- bodies and complaint mechanisms.
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112. ©Neon-governmental organizations should provide support services for women
victims of armed conflict including economic empowerment and social,
psychological and support programmes. They should also be made aware of their
legal rights. Non-governmental organizations should assist these women to
come forward as victims so that they may end the cycle of impunity.

113. Non-governmental organizations working in the mainstream of human rights
should work towards ensuring that all their work incorporates a gender
perspective.

114. Gender-sensitive documentation methodcologies should be further refined
to protect against retraumatizing or placing at risk victim-survivors of
viclence against women during the fact-finding process.

II. CUSTODIAL VIOLENCE AGAINST WOMEN

115. Custeodial violence against women is a particularly egregiocus violation
of a woman’s human rights. The State, when it assumes responsibility for an
individual, whether such responsibility is undertaken for punitive or
rehabilitative reasons, has heightened responsibility for the individual
within its custody.

116. The de facto and de jure parameters of custody vary. Internationally,
custody has not been clearly defined. Most often used in terms of national
criminal justice regimes, custody may alsc be used broadly to describe the
many situations in which the State serves as the physical keeper of an
individual, such as in situations of compulsory psychiatric
institutionalization or State schooling. Generally, in terms of criminal
custody, the term “custody” encompasses both police custody and penal custody,
each of which serve as the site for violence against women perpetrated and/or
condoned by the State. While the Special Rapporteur notes that vioclence
against women by the State occurs in situations of State psychiatric custody,
medical custody, educational custody, and police or penal custody, this
chapter will look sclely at the last form of custody, that which occurs at the
hands of the police or military for criminal justice or pseudo-criminal
justice purposes.

117. Women are targeted by the State in their numerous and varied public and
private roles. Increasingly, women are targeted by the State for their publie
activism, Women human rights advocates and activists are arbitrarily detained
or arrested, tortured, arbitrarily murdered, “disappeared”, and ill-treated at
the hands of State actors. Anti-terrorism acts and emergency regulations
providing nationwide, easy-to-abuse powers of detention, arrest, investigation
and interrogation are often the tocls through which silencing occurs.

A. Police custody

118. Forms of police custody include arrest, detention, preventive detention,
pre-trial detention and/or court lock-up. Although confinement by the State
is an aspect of all of the above-listed manifestations of police custody, each
form is slightly different.

—165—




e

E/CN.4/1998/54
page 26

119. The understanding of what constitutes an arrest does not differ
significantly from State to State: it is a formal procedure undertaken by the
State, whereby the State assumes physical control of a person through physical
confinement with legal notice. The term "detention”, however, has numerocus
meanings. Generally, it is used to describe the holding of an individual by
the police at their station or at a court lock-up without formal charges
having been made. Detention is often used during the investigative stage of a
case, for the purpose of interviewing or interrogating suspects, and, in some
cases, for the individual’'s safety.

120. While the United Nations Body of Principles for the Protection of All
Persons under Any Form or Detention or Imprisonment does not use the term
custody, it sets forth the following associated definitions:

{a) "Arrest” means the act of apprehending a person for the alleged
commission of an offence or by the action of an authority;

{b) “Detained person” means any person deprived of perscnal liberty
except as a result of conviction for an offence;

(e) *Imprisoned person” means any person deprived of personal liberty
as a result of conviction for an cffence;

{d) “Detention” means the condition of detained persons as defined
above;

(e) *Imprisonment” means the conditicn of imprisoned persons as
defined above.

121. Preventive detention is frequently used in Bangladesh, India and

8ri Lanka. Preventive detention finds justification on two grounds. First,
in laws such as Sri Lanka‘s Prevention of Terrorism Act, custody can be used
as a mechanism of “protection” for the general public, in order to try to
prevent a crime that the police have grounds to believe is being planned or is
likely to occur. Often such laws allow for at least temporary clandestine
detentions. It is within the context of incommunicado detentions that the
majority of blatant State violations of human rights occur. Incommunicado
detentions create a situation of immense power for the State or non-State
actor who acts as the jailor with little oversight or accountability to
balance such power. .

122. Second, laws that provide for “safe custody” are used as a mechanism of
“protection” for children and women who are victims of certain crimes or
circumstances that leave them with no alternative place to go. Victims are
thus kept in prison. In Bangladesh, those found in safe custody are usually:
{(a}) girls marryingJoutside their religious community or against their parents
will; (b) rape victims; (c) women and girl children rescued from brothels;

{d) destitute women forcibly evicted from their homes due to domestic
violence; (e} victims of.trafficking; and (f) lost and mentally handicapped
children.

123. To imprison such women is manifestly unjust. Not only does it
constitute a violation of their human rights by discriminating on the basis of
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gender, but also it places women and children at great risk of custodial
violence. Numerous cases have been recorded in which women in “safe custody”
have been abused and, in some cases, killed.

124. Pre-trial detention most often is in court lock-ups in which pre-trial
prisoners wait for their cases to be called that day. In Pakistan, such
facilities tend to be used more readily to detain women, and thus State
facilities often house more women than men. Many of these women are held
illegally for days and nights on end despite the fact that they have not been
arrested and thus are not awaiting trial.

125. Penal custody refers to post-conviction confinement in a prisen,
penitentiary or jail. At this stage of State custody, the responsibility for
the prisoner shifts from the policing authorities to the correctional
authorities. The vulnerability of women increases during long-term penal
custody in which they are under the sole control of prison authorities. 1In
most countries, prison officials are predominantly male, thus creating a
situation ripe for sexual abuse, harassment and coercion. Additionally, the
world’s prison population remains overwhelmingly male. In many cases women
are housed in the same facilities as male prisoners. Generally, however, they
are segregated from male prisoners.

B. b usto

126. 1In many cases, the fact of custody may be obscured: handcuffs may not
be used, rights may not be read and jail bars may not be apparent. When
police or military personnel enter homes to search, question, intimidate
and/or harass, there is at the very least an unspoken presumption, if not an
overt order, that those within the home cannot leave, thereby placing them in
de facto, albeit in many cases unofficial, custody of the State.

127. Due to the breakdown in the rule of law, such tactics are particularly
widespread in times of armed conflict and viclent civil unrest, in which both
State actors and non-State actors to the conflict or unrest target individuals
in their homes. Numerous human rights violations that occur within custodial
settings, such as disappearances, extrajudicial executions and torture,
including rape, are perpetrated in such circumstances of “constructive
custody”. Women, the traditional denizens of the private sphere, are
particularly vulnerable to such abuse.

128. Custody often extends beyond the four walls of the prison or court
lock-up through psychological confinement. Victim-survivors of violence
against women in custody report that, even after they were released from overt
“custody”, the fear that was instilled during their time in custody in many
cases carried over inteo their private lives. Torture, including rape, is
utilized by States specifically for such purposes, to inflict pain and
suffering upon and to instil fear in an individual both immediately and in the
future. Although the actual physical and/or sexual torture may end once an
individual is released, owing to the trauma inflicted the suffering continues
long after, manifesting itself as flashbacks, physical memories and
generalized fear. Psychological custody must be recognized as a distinect form

of custody, for which the State maintains the responsibility for remedy and
redress.
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¢. Formg of custodial violence against women

129. In many cases, custodial violence is non-sex specific. Women, like men,
are subjected to enforced disappearances, torture and cruel or inhuman
treatment, and arbitrary executions. However, even if apparently
gender-neutral forms of custodial violence are utilized with gender in mind,
if authorities select their techniques based on their perceptions of female
versus male frailty, strength or endurance, they are generally not understood
as such. Thus, discussion of gender-specific forms of custodial violence
revolve largely around custodial rape and other forms of sexual violence

against women.

130. The most particularized element in custodial violence against women is
the sexualization of torture. Although the sexual anatomy of men as well as
women is targeted in the physical stages of torture, rape and the threat of
rape, as well as other forms of sexual violence such as sexual harassment,
forced impregnation, virginity testing, forced abortion, forced prostitution
and forced miscarriage, are perpetrated more consistently against women

detainees.

131. Rape has been used as a form of torture not only directly against the
rape victims, but also against male family members who are forced to witness
the rape of the wives, sisters, partners, daughters or mothers. The act of
being forced to watch the rape of another has been recognized as a distinct
psychological form of torture. surprisingly, however, in such scenarios, the
rape itself often has not qualified as torture. Rather, like the electric
shock, the shackles, or the police baton, the rape of women has been viewed as

a weapon of the torturer. Thus, the attack on the woman's body is perpetrated

as an attack on the male and, in many cases, is perceived as such, except by
the woman herself.

D. Cases of custodial violence against women
Albania
132. In May 1994, police forcibly entered a factory in Tirana to enforce an
order. of the Mayor of Tirana calling for part of the property to be handed
over to the Women's Democratic Front. Six women were among those at the
factory. Despite their requests to have the police wait for the director of
the factory to arrive,” the police subjected the women to ill-treatment.
Armanda Bogdani, who was pregnant at the time, had her hair pulled out by the
police. The police also punched Violeta Gjcka and Tatjana Karamani for having
attempted to settle the problem. Zeqgine Dervishi, the vice-president of the
opposition party, was taken into custody. She was punched, kicked, insulted,
sworn at, and, when she refused to enter the cell, beaten repeatedly and
called a whore. 23/

Bahrain
133. On 29 February 1996, eight women (Muna Habib al-Sharrakhi, Zahra Salman
Hilal, Iman Salman Hilal, Na'ima 'Abbas, Huda Salih al-Jallawi, Mariam Ahmad

al Mu'min, Zahra 'Abdali, and Nazi Karimi) were allegedly arrested and were
being held in incommunicado detention at increased risk of being tortured.
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It is believed that their arrests may have been connected to public demands by
the women, for the release of political prisoners, two of whom were the
husbands of two of the detained women. 24/

Bangladesh

134. Shima Chowdhury, a l6é-year-old garment factory worker, was walking with
her boyfriend near the town of Chittagong. Police personnel arrested both on
the grounds that a woman may not walk with a man to whom she is not married
despite the fact that there is no basis under Bangladesh law for such an ,
arrest. They were taken to a nearby police camp. She was afterwards
transferred to another police station, where she was forced to drink a glass
of what she thought was muddy water. She became dizzy and, in that state, the
poli?emen raped her, after which she gradually lost consciousness. The n;xt
morning, Shima was taken to the emergency ward of the Chittagong Medical
College Hospital. A medical inguiry board was set up after Shima disclosed
that she had been raped. In October 1996, when the case went to court, the
cogrt, on a plea from the police, sent her to “safe custody” at the Chittagong
Jail, an exceptional, unwarranted order. Shima remained in detention without
access to a lawyer or visits by her friends or family. She developed severe
health problems. Shima died in February 1997, allegedly from typhoid

fever. 25/

135. The four policemen accused of raping Shima were acquitted by a trial
court on 14 July 1997. The judge reportedly deplored the actions of
government lawyers who, in presenting such a weak case, effectively allowed
the police to get away with custodial rape.

Chad

136, Belkoum Odette, who was accused of stealing bracelets, was arrested

on 15 September 1996 and held for over 10 days at the Béboto gendarmerie
headqQarters. When the armed forces searched her house and found nothing, she
was tied with her arms behind her back and whipped. The deputy commandané hit
her and authorized others to do so as well. He burned her nipples. Her
15-year-old daughter was tied up and raped by the security forces as Belkoum
Cdette lay there dying. The main perpetrator of the murder and rape was
arrested but escaped from prison with inside help. He is reported to be
working at the Presidential Palace. 26/

Celombia

137. Margarita and Lina Marid Arregocés are teachers and founders of the
Sabana School in Planadas de Mosquera. They were arrested in November 1995 on
charges.of “conspiring to commit a crime” and belonging to the Colombian Armed
Revolutionary Forces. On 28 February 1996, Reinaldo Villaba, a human rights
laWY?r, received an invitation from the paramilitary group Colombia sin
Guerilla to Margarita's funeral. This death threat was sent just before the
appeals court ordered the release of the two sisters. There have been
numer?us other instances of acquitted political prisoners being targeted by
security or paramilitary force. 27/

Kenva
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138. Josephine Nyawira Ngengi, a human rights activist and the sister of a
well-known government critic, has been arrested three times and tortured while
in detention. She was beaten and blunt objects were forced intoc her vagina
until she bled. According to Ngengi, “at one point, one officer got so
incensed that he took a wooden plank and hit me hard on the head. I was then
ordered to wipe the blood from the resulting wound with my tongue, which I

did.” 28/

Pakistan

139. Murder, zina (sexual intercourse between partners not married to each

other), blasphemy, rape and hijacking are some of the offences that receive

the death penalty under the Hudood Ordinance. The death penalty in Pakistan
is applied in a discriminatory fashion since the testimony of women, whether
they are the accused or the victim, is not heard. Women have been sentenced
to being stoned to death for zina without the testimony of the woman ever

being heard. A pregnant woman may be sentenced to death without the assurance
that the execution will be delayed until after the birth. 2%/

.

140. Tourkia Hamadi is one of many women who have been imprisoned for their
alleged support of “unauthorized political opposition parties”. She was
arrested in 1995 for her alleged support of al-Nahda, the illegal Islamist
party, and had helped her husband seek political asylum in France. Since her
husband's departure in 1992, Hamadi has been repeatedly taken into custody and
interrogated. Numerous women have been forced to endure repeated
interrogation, torture, threats of prosecution, harassment and intimidation.
Other women have been arrested solely on the basis of their alleged
“association” with supporters or leaders of the Islamist movement. In
addition, wives of exiled Islamist members cannot leave Tunisia to be with
their husbands because their passports have been confiscated. 30/

Turkey

141. After being forcibly taken from her home and then detained by security
forces in Ankara for 15 days, Sevil Dalkilig, a 33-year-old woman lawyer, was
tortured severely and coerced into signing a statement implicating herself in
several bombings. Subsequently, after an allegedly unfair trial, she was
sentenced to 30 years' imprisonment for illegal membership in the Kurdish
Workers' Party (PKK), throwing explosives and separatism. In addition to
being verbally abused and threatened with death, Dalkili¢ was sexually
assaulted repeatedly and threatened with rape. Allegedly, in the process of
her torture, her jaw was dislocated, she was subjected to electric shock,
hosed with pressurized cold water, forced to watch other detainees being
stripped and beaten, and denied sleep, food and access to toilet facilities.
Her arrest and subsequent torture occurred after she accepted and then
investigated a case involving the suspicious death of a person of Kurdish
background in which Staté involvement had been alleged. 31/
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E. National measures to prevent custodial violence

142. The S?ecéal Rapporteur would like to draw attention to reports compiled
by the Commission on the Status of Women relating teo “physical violence
against detained women that is specific to their sex” i

; ; x*, from which muc
information has been drawn. b s

143. Most, if not all, countries have explicit legal prohibitions on
custodial violence, including torture, rape, force, coercion, threats and any
form of physical violence or abuse of an individual in the custedy of the
SFa?e. Such prohibitions are contained in penal codes, constitutions
ministerial decrees and other specialized legislation. ,

144. Many countries, including Camercon, Cuba, Egypt and Switzerland
?enalize, under either the penal law or administrative functions, sex;al
intercourse between a man and a woman invelving the abuse of the man’'s
pr?fessional authority. In Cuba, special sanctions are applied to anyone who
while wearing a military uniform or appearing as a public official, violates ,
the physical integrity of a detained woman by sexual abuse or harassment In
the United States of America, sexual abuse of one inmate by another .
constitutes a federal criminal wvioclation of civil rights if it can be proved

that the inmate’s actions were taken with approval or encouragement of a law
enforcement officer.

}45. Se?tion 114A of India’'s Evidence Act provides that in cases of,
;n;g;_g;;g, custodial rape, where the wvictim claims non-consent and where
sexual intercourse has been proved, there then arises a rebuttable presumption
of n?n—consent. In other words, once the prosecution fulfils its burden of
prov?ng that sexual intercourse did occur, it has no additional burden of
proving non-consent.

146.. In order to aveoid vieolence by male inmates against female inmates and to
provide women with some level of privacy, most States detain men and women
separately either in the same prison or in separate facilities altogether
Contact between male and female prisoners is generally either completely '
proscribed or subject to strict limitations and supervision.

F. ti t o i ivi
State custody

147. The Convention against Torture and Other Cruel, Inhuman or Degrading
T?eatment or Punishment and the International Covenant on Civil and Political
Rights are the two primary international instruments addressing human rights
abuses by the State, including of individuals within the custody of the State
I? addition to the proscriptions against torture and ill-treatment, .
disappearances, arbitrary detention and arbitrary executions contained within

these treaties, international standard i
. i s exist for the treatment i ivi
s nt of individuals

14?. The ?pecial Rapporteur would like to call attention to those existing
United Nations mechanisms, in addition to her mandate, that have the capacity
to address State viclence against women, which are the following:
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(a) The Special Rapporteur on the question of torture;

{b) The Special Rapporteur on extrajudicial, summary or arbitrary
executions;
{c) The Special Rapporteur on the independence of judges and lawyers;

(d) The Special Rapporteur on religious intolerance:;

(e) The Working Group on Enforced or Involuntary Disappearances of the
Commission on Human Rights:

{£) The Committee against Torture; and

{g) The United Nations Voluntary Fund for Victims of Torture, which
provides monetary compensation to victims of torture.

149. The Standard Minimum Rules for the Treatment of Priscners reguire, 30
far as is possible, men and women prisoners to be detained in §eparate
facilities. 1In institutions that hold both male and female prisoners,
separate quarters within the institution must be provided for women.

150. The Standard Minimum Rules proscribe male prison authority over female
inmates. According to rule 53:

m{1) In an institution for both men and women, the part ?f the
institution set aside for women shall be under the authority of a
responsible woman officer who shall have the custody of the keys of all

that part of the institution.

“(2) No male member of the staff shall enter the part of the .
institution set aside for women unless accompanied by a woman officer.

“(3) Women prisoners shall be attended and supervised only by women
officers. This does not, however, preclude male members‘of the stéff,
particularly doctors and teachers, from carrying out their professional
duties in institutions or parts of institutions set aside for women.”

G. Recommendations

151. States should fully implement the Standard Minimum Rules for the .
Treatment of Prisoners and ensure that protective measures are guaranteed in

all situations of custody.

152. States should abolish “protective custody” and should assis?
non-governmental organizations, in particular by providing financial
resources, to create alternatives for women in need of shelter.

153. States should work ‘towards the abolition of laws and emergency .
regulations that curtail the rights of suspects and grant State authorl?les
“wide discretionary powers of detention and interrogation, thereby creating a

situation ripe for custodial violence.
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154. States should have mechanisms of redress for custodial violence and
should held perpetrators of custodial violence accountable under national
laws.

155. States should provide ongoing gender-sensitization training for police
and prison personnel.

156. States should abeoclish discriminatory laws and evidentiary rules that
lead to disproportionate levels of incarceration of women for crimes like
adultery.

157. States should provide legal literacy training for women.

158. Upon arrest or detention by a State authority, States should immediately
provide attorneys or advocates for women.

159. Traditional human rights mechanisms should make an effort to investigate
viclence against women in custody, giving such violations the same priority as
violence against men in custody. In their reporting, such mechanisms should
consistently incorporate a gender analysis.

III. VIOLENCE AGAINST REFUGEE AND INTERNALLY DISPLACED WOMEN

160. The plight of refugee and internally displaced women, and the suffering
that they may face on account of their gender, has generated widespread
discussions as to how the international community can best protect such women.
The risks to which they are exposed will be considered in two ways in this
chapter: the persecution that they fear or have suffered which has caused
them to leave their home, and the risk of ensuing vioclence which they face
having become refugees.

161. The 1951 Convention relating to the Status of Refugees defines “refugee”
as an individual who has “a well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular social group or
political opinion...”. Additionally, refugee women may face persecution on
the grounds of language, ethnicity, culture or gender, criteria which may also
be interpreted to define the term “social group” in accordance with the
Convention. Internally displaced women are likewise forced to leave their
hemes because of such persecution. The main difference between refugee and
internally displaced women is that internally displaced women have not crossed
any international border and, thus, cannot avail themselves of the protection
of international law.

162. Gender-based violence has been widely documented. It serves not only as
a basis for flight, but also as a consequence of flight within countries of
asylum and/or refugee camps. Various forms of viclence against women give
rise to refugee flows.

163. The use of systematic rape during times of armed conflict as a weapon of

war to intimidate, humiliate and degrade women, their families and
communities, has been brought to the attention of the international community
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most recently following the conflicts in the territories of the former
Yugoslavia and Rwanda. Furthermore, some harmful traditional practiceg ‘
affecting the health of women and girls, especially female genital mutilation,
have been recognized by some States as a form of persecution and are in
violation of internatiocnal law.

164. Women or girls may be killed by their own family members as a result of
what is known as “crimes against honour*; in particular circumstances such
action is endorsed and exacerbated by the community in order to save the
family honour. Reports indicate that, in some countries, if an unmarried
woman loses her virginity, she is considered to have brought shame upon her
family, even if this results from being the vietim of rape. The victim's
parents are no longer able to marry her, and she may be exposed to a grgat
risk of persecution by members of the community, as well as her own family.

165. In other situations, women have fled when the authorities have failed to
protect them from physical abuse, including domestic violence and rape,
inflicted as punishment for failing to conform to the social or culturél norms
advocated by their attackers. These and other forms of gender-based violence
may cause women to flee their homes to become internally displaced or to leave
their country and seek refugee status under the 1951 Convention.

B. us e

166. Gender-based violence is a violation of international law, in particular
the fundamental right to the security of person, including the right not to be
subjected to torture or cruel, inhuman or degrading treatment. However, the
recognition of gender-based persecution as a ground for refugee status is
relatively new. Increasingly, States and international organizations are
recognizing the argument that persecution based on gender is a legitimate
ground for granting refugee status.

1. International developments

167. The European Parliament in 1984 determined that women facing cruel or
inhuman treatment because of the perception that they transgressed social
mores should be considered a special group for the purposes of determining
refugee status.

168. A 1995 report of the’ Inter-American Commission on Human Rights on Haiti
concluded that rape as a weapon of terror against women is a crime against
humanity in peacetime. The United States Board of Immigration Appeals has
also recognized that‘Haitian women raped for pelitical retribution may gualify
for asylum.

169. Neither the 1951 Convention nor the 1969 Organization of African Unity
Convention on the Specific Aspects of Refugee Problems in Africa recognize
gender-based persecution as a grounds for granting refugee status.
Additionally, both conventions fail to provide for the particularities of
women's experiences as refugees, the most notable of which is the difficulties
wamen face in meeting the legal criteria for persecution established by the
Convention which is due primarily to the fact of their exclusion from public
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life. The Convention on the Elimination of All Forms of Discrimination
against Women has also been criticized as it does not address issues
surrounding refugee women.

170. At the same time, however, the Executive Committee of the Programme of

the United Nations High Commissioner for Refugees has in recent years, and as
already mentioned above, adopted a number of conclusions focusing on refugee

women and gender-based persecution in an attempt to adapt the 1951 Convention
to the realities of our times.

171. The Office of the High Commissioner (UNHCR} encourages countries to
consider that rape or other forms of sexual viclence, when committed as
measures of oppression against a person's race, religion, nationality,
membership of a particular social group or political opinion, and particularly
when such actions are condoned by the authorities concerned, should be grounds
for asylum. Rape and sexual viclence may be considered grounds for
persecution within the definition of the term “refugee” in the statute of the
Office (para. 6 A(ii) and the 1951 Convention {art. 1 A (2)} if the acts are
perpetrated or “knowingly tolerated by the authorities, or if the authorities
refuse, or prove unable, to offer effective protection”. 32/

172. UNHCR also recognizes that female genital mutilation constitutes a
serious violation of the human rights of women, in accordance with the
Convention on the Rights of the Child and the Declaration on the Elimination
of Violence against Women, thereby providing a legitimate ground for seeking
asylum. Forcible abortion or sterilization may also constitute gender-based
persecution and thus lead to the granting of refugee status. Presently,
however, Canada and the United States of America are the only countries that
have incorporated this policy into their refugee determination procedures.

173. The UNHCR Executive Committee condemned persecution through sexual
violence as a gross violation of human rights, a grave breach of humanitarian
law, and a particularly serious offence to human dignity. The Executive
Committee urged States to respect and ensure the fundamental right to personal
security, and to recognize as refugees persons whose claim to refugee status
is based on a well-founded fear of persecution, through sexual violence, for
reasons of race, religion, nationality, membership of a particular social
group, or political opinion.

174. The Executive Committee has recognized that States, in the exercise of
their sovereignty, are free to adopt the interpretation that women asylum
seekers who, for example, face particularly severe gender-based discrimination
may be considered as a “particular social group” within the meaning of the
1951 Convention's refugee definition. The Special Rapporteur is encouraged
that UNHCR, in its efforts to institutionalize a policy on gender-based
persecution, recently convened an expert seminar on gender-based persecution
in Geneva and is currently elaborating guidelines on gender-based persecution.

175. Most recently, the United Nations Division for the Advancement of Women,
in cooperation with the Centre for Refugee Studies at York University in
Canada convened an Expert Group Meeting on Gender-Based Persecution in
Toronto, from 9 to 12 December 1997. The meeting considered, inter alia, the
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legal claims and needs of refugee women and those who are internally displaced
and made recommendations in that respect, which the Special Rapporteur would
like to support.

176. In this context, experts at the meeting recognized thét 3eve?e
discrimination and harassment, particularly, but not ?xclu31ve1y, 1? armed
confliect or in an atmosphere of insecurity, may constitute persgcutlon. It
considered that severe restrictions on women's enjoyment of their human
rights, including with respect to education, emp}oymgnt and freedom‘of
movement, such as forced seclusion, meet the definition of perse?utlon for the
purposes of the 1951 Convention in those cases whe;e women experience such
restrictions as a profound violation of their dignity, autonomy and stétus gf
human beings. The meeting noted that penalties imposed 0? women for violating
social mores which do not amount to violations of humén rights may be
disproportionate and that, in such circumstances, social m?res and the t?reat
of penalty for their transgression will amount to persec?tlon. The meet?ng.
therefore, recommended that such ill-treatment be reccgnl?ed as ?ersecutlon
and considered that past persecution, combined with the risk of ill-treatment
upon return, may give rise to compelling reasons for non-return.33/

177. The meeting also recommended that persecution ag a result of expressed
or imputed feminism, or failure to conform to conventlona} gender roles, or
because of activities during armed conflict or imputed opinion ag a result of
the opinion of family members should all be regarded as persecutl?n on the
grounds of political opinion for the purposes of the 1951 Convention.

178. The meeting further recommended, where a woman's s?x or gender is a
significant reason for persecution, her fear oF persecutlo? should b?
recognized as being on account of her membership of.a particular social group
under the 1951 Convention, namely “women”. The claimant should, howeve?, not
need to prove that all other women have a well-founded fear of persecution or,
conversely, that she would be singled out from among cther women.

2. National developments

179. A number of countries have developed, in their refugee determinaFion
guidelines and procedures, important precedents relating to women s?eklng
asylum on the grounds of gender-based persecutiog. Be}ow, the Spec?al :
Rapporteur has selected some naticnal examples, including case studlgs, which
provide judicial interpretations, to illustrate recent developments in
connection with gender-based persecution.

180. 1In 1996, Canada reissued its "Gender Guidelines for Asylum ‘ .
Adjudications”, originally issued in March 1993, Through these guldellnes:
Canada became the first Government to recognize formally that a wowan fleeing
persecution on genéer—specific grounds can claim to “fear persecution on
account of her membership in a particular social group”.

181. The Canadian experience has shown that female claimants geFerally fall

into four main categories, namely those who fear persecution: {i) on the same
“basis as men; (ii) because of their kinship and/or family relations;

{iii) because of a failure to conform to social mores and §ultural norms; or

{iv) because of viclence committed against them due to their gender. The
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Supreme Court of Canada has incorporated the *gender” element in its
reinterpretation of “social group”, describing it as a section of society
“defined by an innate or unchangeable characteristic” such as “gender,
linguistic background or sexual orientation”.
182. A test to determine whether people could be considered to constitute a
"particular social group” for the purposes of the 1951 Convention, was
articulated by Justice Mahoney in the Federal Court of Appeal case of Magers
v. Canadian Minister of Employment and Immigration. This case involved a
claim for refugee status on the basis of membership of a particular social

group by a group of Trinidadian women who were victims of domestic violence.
Justice Mahoney's test stated that:

“[a] particular social group means: a natural or non-natural group of
persons with (i) similar shared background, habits, social status,
political outlook, education, values, aspirations, history, economic
activity or interests contrary to those of the prevailing government,

and (ii) sharing basic, innate, unalterable characteristics,
consciousness and solidarity.”

183. The meaning of “social group” under the 1951 Convention was also
considered in the case of i i ib 1

= = % = = &2 AR U=y =P b . = =W L= "= (sledy sidclii] whlch
concerned a claim for asylum in the United Kingdom by a citizen of Pakistan
who stated that she had suffered domestic violence and faced the death penalty
for alleged adultery under Sharia law. She argued that she belonged to a

definable group, namely women who had suffered domestic violence in Pakistan.
The special adjudicator said:

"It appears to me that there is no accepted definition of social group
and it is no more possible for a woman who has suffered domestic
violence to be herself within the meaning of social group in the
Convention than it is for anyone who has been divorced to say that s/he
is a member cof a social group for the purpocses of (the} Convention or,
indeed, anyone who has a criminal record to be able to say similarly.”

184. This decision has been criticized in that the individualized approach of
the Convention refugee definition requires attention to personal
circumstances, time and place, all of which may combine to distinguish those
at risk from others who may share similar characteristics and yet not be in
danger. The criticism maintains that although there will be policy pressures
to limit refugee categories in periods of increased displacement, there is no
rational basis for denying protection to individuals who, even if divided in

lifestyle, culture, interests and politics, may vet be linked across another
dimension of affinity.

185. The final conclusion of the case provided that the facts established
were capable of bringing the client within article 1 A (2) of the 1951
Convention. However, this case has unfortunately since been overturned,
nullifying what would have been an extremely valuable precedent in asylum law.

186. 1In the Matter of MK in the United States a women from Sierra Leone had
requested asylum on the grounds of persecution based on domestic violence.
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Independent evidence was produced which demonstrated that viglencetagilnstife
i i i i disobedience on the part of a w

women, especially wife-beating, is common, ‘

is considered a justification for punitive measures by the husband, p?llce :Z:

unlikely to intervene except in cases of severe injury or deeth, and few ?a

Court acknowledged the lack of national protection

of viclence go to court. inel o

and made a finding of persecution. In defining pers?cutlon, A the
referred to internationally recognized human rights 1nstrumen§s such as
United Nations Declaration on the Elimination of Violence against Women.

t
187. In cret [e) : ‘ .
Sharka, the High Court in the United Kingdom of Great Britain and Northern

Ireland addressed the issues of rape and gender-specific violencz‘aa‘a bzsxit
- uad | i Leone. Although the case was dlsmlissed,
for asylum for citizens of Sierra : o S
is i i ks made by Justice Turner on e p
ig interesting tc note the remar : ;i il
- ifi iclence and the relation of suc
omen who fear rape or gender-specific ? : :
:s grounds for asylum: "I have no difficulty with the concept.thaF if there
i : i ed policy of an organization or group
was systematic rape as part of an envisag ‘ an c
withiz a country that included rape as one of its activities, such would be
capable of amounting to a Convention reason”.

188. The United States “Guidelines on Gender Issues in'Asy}umlEéiim?

recognize a variety of forms of gender-rglatedIpersecutlo? lncnitalg.

violence, including sexual abuse, rape, 1nfa?t1C}de, fema 3 ge g
mutilation, forced marriage, slavery, domestic violence an orc

sexual

i i j i i , the
189. In the case of Fatin v, Immigration and Naturalization Service

Iranian claimant based her claim for asylum in the Unit?slStatsg :idAE:ilca on
i hip in a particular social gro

ersecution based on her members .

golitical opinion. She claimed that she would be For?ed to.submlF ti ;@:

traditional Muslim view of a woman's proper role within szctiti,d%nzrzminitory

i i ile in public. She asserte a is . :
wearing the chador or veil, wh : e e
i ic Republic of Iran was in direc

treatment of women in the Islamic : ’ i
i i i d equality of the sexes. The co

her belief in freedom of exXpression an ity e 8 : .

that although feminism could qualify as a political opln}on within thg meaning

of the statute, the administrative record did not establish that.iranlan

feminists are generally subject to treatment so harsh as to qualify as

persecution.

190. The Australian guidelines governing asy}um ?laims specxfy tha; :i??:riig
other forms of sexual assault are acts which inflict severe ?alp anh gbounds
{both mental and physical}... such treatmen; clearly comes w1t21n the s
of torture as defined by the Convention aga%n§t.Tortur?. Furt erm?ri,man e
violence amounts toe,a violation of the prohlbltlén aga1n§t cruel, i;euri i
degrading treatment, the security of person and in some instances g

life as contained in a variety of instruments”.

191. A number of European courts have also interpre?ed sgxgal v1oteg;: and
rape as forms of persecution. An Order by the Aus?rlan Mlnlstryfo T
Interior dated 11 August 1995, regarding the granting of asylumd :; s

rape specifies that: "“On the basis of.the ?eneva Conventl?n a; ; el

Asylum Law, rape just like any other v?clat%on of a pgrsondsbp ys;cif o
integrity is a ground for asylum, provided it was mot;vgt? g on e
reasons in the Geneva Convention.” In France, the Commision des reco
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refugies granted refugee status to a women whe had been raped a number of
times by the military and further detained for refusing to return to the
military camp for fear of sexual violence owing to her fear of persecution.
The German authorities granted refugee status to a women who expressed her
political opinion and showed her aversion to strict Islamic rules not only
through conversation and refusing to join prayers, but by refusing to wear the
chador. The court considered that women's disagreement with the dress
regulations and the subordinate role of women to be a political opinion.

192. The United States Immigration and Naturalization Service (INS) decision,
in Re Kasinga, is an encouraging development advocating recognition of female
genital mutilaticn as grounds for political asylum. Fauziya Kasinga, aged 19,
was a member of the Tchamba-Kunsuntu tribe of northern Togo. Young women of
that tribe normally undergo female genital mutilation at age 15. Kasinga was
not subject to this procedure due to the protection of her influential father.
Upon the death of her father, however, her aunt forced her into a polygamous
marriage to a 45 year-old man, and both of them planned to submit her to the
procedure before consummation of the marriage. After fleeing to Ghana and
Germany, Kasinga sought asylum in the United States of America where she had
relatives.

193. The case of Kasinga was well documented as to the practice and effects
of female genital mutilation and the international campaign to eradicate
harmful traditional practices affecting the health of women and children. 1In
defining female genital mutilation and finding that the described level of
harm constituted “persecution”, the INS followed the 1995 Gender Guidelines
which state that rape, sexual abuse and domestic violence, infanticide and
genital mutilation are forms of mistreatment primarily directed at girls and
women and they may serve as evidence of past persecution on account of one or
more of the five grounds.

194. One concurring opinion in the case stated that "there is nothing about a
social group definition based upon gender that requires us to treat it as
either an aberration, or as an unanticipated development requiring a new
standard”. The concurring judge was of the opinion that social group was a
catch-all category beyond political opinion, race, religion or ethnicity, and
emphasized that social group claims, unlike political opinion claims, are
status-based and do not necessarily require a showing that the specific
individual's opinions or activities were the cause of the persecution.

195. Another interesting development at naticnal level in relation to
traditional practices as a basis for asylum on the grounds of persecution, was
a case before the Australian Refugee Review Tribunal. The Tribunal denied
refugee status to a women who had refused an arranged marriage, and had been
assaulted and raped by the suitor as a result. The Tribunal concluded that
the rape did not occur for a Convention reason but was a criminal act at the
hands of an individual. As there had not been a systematic failure of State
protection but rather a failure to act based on an insinuation from the
applicant's father that she was a liar. The assault and rape were as such not
interpreted as persecution in this context, as State protection had not been
systematically denied.
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3. Academic opinion

196. Criticisms expressed within academic circles generally conclude that
internatienal law has failed to establish an adequate framework within which
to tackle the wvery unigue problems of refugee women. Suggestions as to how
this should be done comprise two main schools of thought, one of which argues
that gender should be included as a persecution ground in the Convention’s
definition of refugee, and that the term persecution should be reformulated to
take the experience of women into account, whilst the other maintains that
issues of gender can and should be dealt with within the existing structure.

197. 1If the Convention recognized persecution because of gender, individual
women would then merely have to prove that they were persecuted because they
were women rather than proving that they were members of a social group of
persecuted women with commen beliefs and practices.

198. One writer is of the opinion that sexual violence should be attributed
to the State if the authorities are unwilling to offer protection to the
victim. He suggests that Iranian women who refuse to wear a veil or chador
and are persecuted are not being persecuted because they are women, because
women who wear veils are not persecuted. The woman is persecuted because she
refuses to be a “proper” woman in the eyes of the authorities. Her refusal is
an expression of political and/or religious opinion and these are the grounds
on which she should claim asylum. He maintains that the general pattern of
discrimination against women in a society is not persecution based on gender,
but on political or religious opinion that women should not be denied certain

rights.

199, The following are cases of violence against refugee and internally
displaced women and cases of claims for asylum on the grounds of gender-based
persecution which illustrate the different forms of violence against women
that may serve as the basis for such claims.

Nepal

200. A 22-year-old Tibetan woman, in flight from China via Nepal tc India,
was allegedly raped 12 times by a group of Nepalese men led by a police
officer on 15 and 16 December 1996. The multiple rape reportedly took

place on the outskirts of Barabisa, 90 km north-east of Kathmandu.

On 20 December 1996, the victim was treated in a hospital in Kathmandu for
internal injuries. * It is reported that the Nepalese authorities initiated an
investigation, after being notified of the incident. However, to date no
action appears to have been taken to bring the perpetrators to trial.

201. Whilst a group of Tibetans, in flight from China via Nepal to India,
were being detained at Chogsham police post in Lama Bhagar, north-eastern
Nepal, 12 policemen reportedly tried to persuade a Tibetan man to provide a
girl from his group for sexual services, in return for safe passage to
Kathmandu. The group refused to cooperate with the police and were later
released after handing over 8,000 yuan to the policemen. 34/
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Scomalia

202. A Somali mother feared returning to Somalia and losing custody of her
two children, a daughter, aged 10, and a son, 7. According to documentary
evidence, the children belonged to the clan of their father, and for this
reason a divorced woman would not be awarded custody of her children. She
allegedly also feared that she would be powerless to prevent her daughter from
being subjected to female genital mutilation against her wishes. The mother
described the terror of her own experience of female genital mutilation and
the resulting health problems she experienced on reaching adulthood.

203. With respect to the claim of the 10-year-old girl, the panel found that
her rights to personal security would be grossly infringed if she were forced
to undergo female genital mutilation, citing article 3 of the Universal
Declaration of Human Rights. The Convention on the Rights of the Child, which
explicitly protects children frem acts of cruelty and torture and requires
States to take steps to abelish traditional practices prejudicial to the
health of children, was also referred to. 35/

China

204. 1In 1995, the Supreme Court of Canada considered an appeal from a Chinese
refugee claimant who feared forcible sterilization upon return to China. 36/
The dissenting opinion found that forced sterilization could be considered to
be persecution, as follows:

b it is utterly beyond dispute that forced sterilization is in
essence an inhuman and degrading treatment invelving body mutilation and
constitutes the very type of fundamental violation of basic human rights
that is the concern of refugee law.” 37/

205. In a decision of the United States Board of Immigration Appeals
published in December 1996, the Board held that forced sterilization or forced
abortion substitutes for (past) persecution on account of political opinion

and gualified the asylum seeker as a refugee under the amended definition of
that term.

206. A Chinese national had been employed as a birth control officer for
three years in his commune. ©On four occasions he participated with other
officers in seeking out women who had violated the one-child policy
imposed by the Government, tying the women up with ropes and taking them
to the hospital where they were forcibly aborted or sterilized. He
testified that he was aware of all the methods used to implement the
cne-child policy in his commune, including forcible abortion on women in
adganced stages of pregnancy and the killing by injection of foetuses born
alive, The claimant was excluded from being granted asylum in Canada
under article 1 F (a) of the 1951 Convention, as the panel found that the
claimant had been an active participant in persecutory acts amounting to
cri$es against humanity. Failing this, it was undisputed that the
claimant was an accomplice to crimes against humanity as he was a knowing
member of a birth contrel unit whose objective was to implement birth

—181—




E/CN.4/1998/54
page 42

control policies, including forcible abortion and sterilization. The
Federal Court of Canada denied leave for judicial review of this

decision. 38/

Romania

207. The claimant was physically abused by her husband in Romania

for 16 years. The claimant testified that she was told repeatedly by
policemen that they could not get involved because she and her husband
were a married couple, and that they would only get involved if the
beating was connected to a crime. The documentary evidence confirmed the
unavailability of protection for abused women in Romania. Although
domestic violence is estimated to be widespread, many authorities and
doctors, invoking Romania's strong family tradition, refuse to consider it
a serious issue. The claimant was determined to be granted refugee status’
under the 1951 Convention by reason of a well-founded fear of
gender-related persecution. 33/

D. Violence against refudeec WOmen

208. Refugee women and girls are particularly vulnerable te sexual
attacks whilst in flight. There are reports of gang-rape, forced
wmarriages” and sexual mutilation by bandits, members of armed groups or
fellow refugees. The need to cross military lines or areas affected by
anarchy or civil war in order to reach safety puts women and girls in
especially perilous circumstances as they are at great risk of being
subjected to sexual exploitation in return for passage to safety, the
grant of refugee status, or legal documentation.

209. Gender-based vioclence which occurs in countries of asylum or in
refugee camps has been widely documented, including in the preliminary
report of the Special Rapporteur. Refugee camps are frequently in
dangerous locations, near war zones oI disputed borders. Armed attacks on
the camps often involve the rape and abuse of women. Soldiers are known
to have kidnapped refugee children and demanded sex from their mothers as
a ransom for their return. Where there is no opportunity for work in the
camp, or where camp administrative systems do not ensure that women
receive their rations, the difficulty of meeting basic subsistence needs
often leads women oOr giris te prostitute themselves in exchange for food,
shelter and protection.

210. Due to the general decline in law and order, traditional behavioural
norms within affected communities often break down. Refugee women and
girls have reportedly been raped by other refugees. Furthermore, the
frustration of camp life can lead to increased domestic violence including
sexual abuse within the family. In a normal community environment the
extended family might become the main protectors of a vulnerable wife or
daughter, but such family groups are often dispersed during confliet and

z displacement. The knowledge that chances of being reported or punished
are minimal exacerbates women's vulnerability. In the refugee camps
around Rwanda in 1994, it has been reported that virtually every women and
girl past puberty was raped and/or sexually assaulted.
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as advocates for the victims during the process of gathering relevant
information, thereby sparing them the ordeal of answering the same
guestions from many different professionals.

217. The Refugee Information Network (RIN) was created in late 1994 after
it became apparent that the existing channels of communication between
humanitarian organizations and the refugees were too narrow. RIN
consisted of newsletters, radio broadcasts, bulletin boards, posters,
videos and discussion sessions. Information systems were used for an
awareness campaign on sexual violence.

218. Concrete measures for increasing safety were introduced. Water
points were open only during daylight hours and refugees organized a
timetable for different groups using the same taps. Security guardians at
water points caught blackmailing refugees were dismissed from their jobs.
Also, provision of wood fuel to the most vulnerable individuals in the
camps by humanitarian agencies was arranged. Unfortunately, after a short
period of time the arrangement had to cease for financial reasons.

Kenva

219. In Kenya, in 1983, UNHCR established the Vulnerable Women and
children's Programme in an effort to prevent the occurrence of sexual
violence in the Somali refugee camps in north-eastern Kenya. The
magnitude and severity of violence against women in the Dadaab camps in
the North Eastern Province led to the establishment of the Women Victims
of Violence (WVV) project in October 1993. The primary focus of the
project was to prevent a range of problems associated with physical and
mental trauma, particularly those resulting from the social stigma of rape
in a traditional society. Medical care for victims of violence, physical
and legal protection of refugee women, and the empowerment of women
through income-generating activities and community groupings constituted
important elements of the project. The project also emphasized protection
and sensitization training for local security personnel, local government
officials, implementing partners and community elders that sought to raise
awareness about the rights of refugee women and the peculiar problems they

must confront.

220. Through the live-fencing programme, 100 kilometres of live thorn
bushes were planted within the camps to serve as a strategy to prevent
bandits from reaching the living guarters of refugees. Local police
presence within the camp and their capacity to respond rapidly to the
sighting of bandits had a deterrent effect.

221. An agreement was signed with the Kenya Chapter of the International
Federation of Women Lawyers to send a female lawyer to UNHCR. Under this
system legal counsel was provided and feollow-up action with the police and
magistrates was undertaken to ensure the prosecution of apprehended

culprits.

-

222. The “WVV® project achieved a reduction in the incidence of rape,
although it initially experienced a rise in fraudulent claims of rape, in
the expectation that additional assistance, and particularly third country
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szzzlem:nii wouéd be obtained. This project has since developed
s essfully and has been insti i i i i
- titutionalized to achieve a useful preventive

F. Recommendations

22?(.1 ?tates parties to the 1951 Refugee Convention are urged to adopt
guidelines with respect to gender-related asylum claims.

224. Ther? is a great need for more female doctors to meet the
gynaecological and related care needs of refugee women. Training is
necessary for health professionals to make them aware of the particular

problems faced by women, particularly i ;
. ' ¥ in relat i
violence. ion to gender-based

225. C?nfidential medical assistance, legal assistance, and culturally
appropriate, community-based psycho-social counselling for victims and

their families should be i j
; provided to prevent rejection of
of social stigma to the victims. d sidiatiachnens

226. As a.measure of protection against rape in refugee camps special
accommodations for unaccompanied women and girls with sufficie;t securi
personnel should be provided. Where practical, women and girls sh lglty
have the ability to lock their sleeping and washing facilities o

ii?.t Womin should be allowed to make an individual decision regarding
patriation. Urgent resettlement for rape victims might provide the best
chance§ f?r emotional recovery for victims of rape for whom neithe
repatriation nor local integration is a viable solution. -

2?8. Refugee women almost always require legal assistance and should be
flve; s?me legal literacy training to improve their knowledge of their
bega rights. %ny such training should highlight the interrelationship

e we?n protection and social services in the camp and address is

as child marriage, child labour, adult marriage and abortion g

229. Asylum procedures must be revised to sensitively address wo
refug?es who have suffered violence, including rape during time min
confll?t. Interviewing procedures must be designed to facilita: OthﬂrmEG
detection of gender-based violence. It has been documented thatem -
women refggees are suffering from post-traumatic disorders and reqi?ie
ﬁ:ﬂ;b:ﬁﬁglcaﬁ counselling in order for them to cope with all that they
Erightenisgean:n: S?T?' IThe asylum process often appears confusing,
e e Emlhlatlng. F?mal? refugees should be interviewed by
Cene ; w o have expe?tlse in international human rights law as
as 1international and national refugee law, who have been trained and

who are aware of the circumst
) ances and problem :
particular countries. P s faced by women in

230.
tOOw Governm?nts should seek to remove legal and administrative barriers
omen seeking asylum on the basis of gender-based persecution.
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ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

PREAMBLE

Conscious that all peoples are united by common bonds, their cultures
pieced together in a shared heritage, and concerned that this delicate mosaic
may be shattered at any time,

Mindful that during this century millions of children, women and men have
been victims of unimaginable atrocities that deeply shock the conscience of
humanity,

Recognizing that such grave'crimes threaten the peace, security and
well-being of the world,

Affirming that the most serious crimes of concern to the international
community as a whole must not go unpunished and that their effective prosecution
must be ensured by taking measures at the national level and by enhancing
international cooperation,

Determined to put an end to impunity for the perpetrators of these crimes
and thus to contribute to the prevention of such crimes,

Recalling that it is the duty of every State to exercise its criminal
jurisdiction over those responsible for international crimes,

Reaffirming the Purposes and Principles of the Charter of the
United Nations, and in particular that all States shall refrain from the threat
or use of force against the territorial integrity or political independence of
any State, or in any other manner incensistent with the Purposes of the United
Nations,

Emphasizing in this connection that nothing in this Statute shall be taken
as authorizing any State Party to intervene in an armed conflict in the internal
affairs of any State,

Determined to these ends and for the sake of present and future
generations, to establish an independent permanent International Criminal Court
in relationship with the United Nations system, with jurisdiction over the most
serious crimes of concern to the international community as a whole,

Emphasizing that the International Criminal Court established under this
Statute shall be complementary to national criminal jurisdictions,

Resolved to guarantee lasting respect for the enforcement of international
justice,

Have agreed as follows:

~192— fo3
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PART 1. ESTABLISHMENT OF THE COURT
Article 1
The Court

An International Criminal Court (*"the Court®) is hereby established It
gha}l ?e a permanent institution and shall have the power to exercise it;
jurisdiction over persons for the most serious crimes of international concern
as referred to in this Statute, and shall be complementary to national criminai

jurisdictions., The jurisdiction and functioni
1s . oning of the Court sha
by the provisions of this Statute. L e

Article 2

Relationship of the Court with the United Nations

o T;e Court shall be brought into relationship with the United Nations
Striug an agreement te be approved by the Assembly of States Parties to this
atute and thereafter concluded by the President of the Court on its behalf

Article 3

Seat of the Court

1, The seat of the Court sh i i
e L shall be established at The Hague in the Netherlands

2.
The Court shall enter into a headquarters agreement with the host State, to

be approved by the Assembl i
. y of States Parties an
President of the Court on its behalf. R R e SR

3. The Court may sit el i
‘ sewhere, whenever it consi i i
provided in this Statute. sl

Article 4

Legal status and powers of the Court

1. The Court shall have international legal personality.

such legal capacity as ma
_ Y be necessary for the e i
the fulfilment of its purposes. RESRes =t

It shall also have
its functions and

2. The Court may exercise its functions and powers,
Statgte. on the territory of any State Part
territory of any other State.

as provided in this
y and, by special agreement, on the
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Article 7
PART 2. JURISDICTION, ADMISSIBILITY AND APPLICABLE LAW cie
Erpieta e Crimes against humanity
. ; : T 1. For the purpose of this Statute, *crime against humanity”®" means any of
he Court : : :
Sl e b Jereidnhe s 00 0 following acts when committed as part of a widespread or systematic attack
: . . . ; 5 ;
1. The jurisdiction of the Court shall be limited to the most serious crimes directed against any civilian population, with knowledge of the attack:
of concern to the international community as a whole. The Court has G uiE
jurisdiction in accordance with this Statute with respect to the following 5
crimes: {(b) Extermination;
{a) The crime of genocide; (e} Hosiayement:
. . h s ; . .
i Gximed asainer BumIEY {(d) Deportation or forcible transfer of population;
Ll g e (e} Imprisonment or other severe deprivation of physical liberty in
{d) The crime of aggression violation of fundamental rules of international law:;
2. The Court shall exercise jurisdiction over the crime of aggression once a (f) Torture;
provision is adopted in accordance with articles 121 and 123 defining the crime : . . 4
and setting out the conditions under which the Court shall exercise jurisdiction (g) Rape. sexual slavery, enforced prostitution, forced pregnancy,
with respect to this crime. Such a provision shall be consistent with the enfo;ced sterilization, or any other form of sexual violence of comparable
relevant provisions of the Charter of the United Nations. gravity;
(h) Persecution against any identifiable group or collectivity on
Article 6 pelitical, racial, national, ethnic, cultural, religious, gender as defined in
e paragraph 3, or other grounds that are universally recognized as impermissible
Ghhoride under international law, in connection with any act referred to in this

paragraph

For the purpose of this Statute, *genocide’ means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such:

(1)

(i)

fa) Killing members of the group: (k)
{(b) Causing seriocus bodily or mental harm to members of the group; et

(c) Deliberately inflicting on the group conditions of life calculated to 2 Ry
bring about its physical destruction in whole or in part; (&)

(d) Imposing measures intended to prevent births within the group;
: rgani
(e} Forcibly transferring children of the group to another group. OEd Bak
{b)
bring abo

(c)

in the co

—194—

or any crime within the jurisdiction of the Court;
Enforced disappearance of persons;

The crime of apartheid;

Other inhumane acts of a similar character intentionally causing great

. or serious injury to body or to mental or physical health.

the purpose of paragraph 1:

"Attack directed against any civilian population® means a course of

conduct involving the multiple commission of acts referred to in paragraph 1
against any civilian populatiocn, pursuant to or in furtherance of a State or

iocnal policy to commit such attack;

"Extermination® includes the intentional infliction of conditions of

ut the destruction of part of a population;

life, jinter alia the deprivation of access to food and medicine, calculated to

"Enslavement " means the exercise of any or all of the powers attaching

urse of trafficking in persons, in particular women and children;

—195—
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(d) -Deportation or forcible transfer of population® means forced (i) Wilful killing;
displacement of the persons concerned by expulsion or other coercive acts from . ] . . . ,
the area in which they are lawfully present, without grounds permitted under {ii}  Torture or inhuman treatment, including biological experiments;
international law; ) ) o

{iii) Wilfully causing great suffering, or serious injury to body or

(e} “"Torture' means the intentional infliction of severe pain or health;
suffering, whether physical or mental, upon a person in the custody or under the y
control of the accused; except that torture shall not include pain or suffering (iv) Extensive destruction and appropriation 9f property, not
arising only from, inherent in or incidental to, lawful sanctions: justified by military necessity and carried out unlawfully and

= wantonly;

(f} “Forced pregnancy” means the unlawful confinement, of a woman forcibly
made pregnant, with the intent of affecting the ethnic composition of any (v} Compelling a prisoner of war or other protected person to serve
population or carrying out other grave viclations of international law. This in the forces of a hostile Power;
definition shall not in any way be interpreted as affecting national laws
relating to pregnancy; {vi) Wilfully depriving a prisoner of war or other protected person

of the rights of fair and regular trial;

(g} "Persecution® means the intentional and severe deprivation of
fundamental rights contrary to international law by reason of the identity of {vii) Unlawful deportation or transfer or unlawful confinement;
the group or collectivity;

{viii) Taking of hostages.

(h} "The crime of apartheid® means inhumane acts of a character similar to
those referred to in paragraph 1, committed in the context of an
institutionalized regime of systematic oppression and domination by one racial
group over any other racial group or groups and committed with the intention of
maintaining that regime;

(b) Other serious violations of the laws and customs applicable in
international armed conflict, within the established framework of international
law, namely, any of the following acts:

{i) Intentionally directing attacks against the civilian population
as such or against individual civilians not taking direct part
in hostilities;

{i}) "Enforced disappearance of persons® means the arrest, detention or
abduction of persons by, or with the authorization, support or acquiescence of,
a State or a pelitical organization, followed by a refusal to acknowledge that
deprivation of freedom or to give information on the fate or whereabouts of
those persons, with the intention of removing them from the protection of the
law for a prolonged period of time.

(i} Intenticnally directing attacks against civilian objects, that
is, objects which are not military objectives;

(iii) Intentionally directing attacks against perscnnel,
installations, material, units or vehicles involved in a
humanitarian assistance or peacekeeping mission in accordance
with the Charter of the United Nations, as long as they are
entitled to the protection given to civilians or civilian
objects under the international law of armed conflict;

3 For the purpose of this Statute, it is understood that the term *gender"
refers to the two sexes, male and female, within the context of society. The
term “gender®' does not indicate any meaning different from the above.

Article 8

(1v) Intentionally launching an attack in the knowledge that such
attack will cause incidental loss of life or injury to civilians
or damage to civilian objects or widespread, long-term and
severe damage to the natural environment which would be clearly
excessive in relation to the concrete and direct overall
military advantage anticipated;

War crimes

L The Court shall have jurisdiction in respect of war crimes in particular
when committed as a part of a plan or policy or as part of a large-scale
commission of such crimes.
2. For the purpose of this Statute, °"war crimes®' means: {v) Attacking or bombarding, by whatever means, towns, villages,
dwellings or buildings which are undefended and which are not
(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, military objectives;
any of the following acts against persons or property protected under the
provisions of the relevant Geneva Convention:

"'196_ TN .._.19‘7— i
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(vi)

{vii)

(viii)

(ix)

(x)

{x1i)

(xii)

(xiii)

{xiv)

(xv)

(xvi)
{xvii)

{xviii}

Killing or wounding a combatant who, having laid down his arms
or having nc longer means of defence, has surrendered at
discretion;

Making improper use of a flag of truce, of the flag or of the
milicary insignia and uniform of the enemy or of the

United Nations, as well as of the distinctive emblems of the
Geneva Conventions, resulting in death or serious personal
injury;

The transfer, directly or indirectly, by the Occupying Power of
parts of its own civilian population into the territory 1t
occupies, or the deportation or transfer of all or parts of the
population of the occupied territory within or outside this
territory;

Intentionally directing attacks against buildings dedicated to
religion, education, art, science or charitable purposes,
historic menuments, hospitals and places where the sick and
wounded are collected, provided they are not military
objectives;

Subjecting persons who are in the power of an adverse party to
physical mutilation or to medical or scientific experiments of
any kind which are neither justified by the medical, dental or
hospital treatment of the person concerned nor carried out 1in
his or her interest, and which cause death to or seriously
endanger the health of such person or persons;

Killing or wounding treacherously individuals belonging to the
hostile nation or army;

Declaring that no guarter will be given;

Destroying or seizing the enemy's property unless such
destruction or seizure be imperatively demanded by the
necessities of war:

Declaring ‘abolished, suspended or inadmissible in a court of law
the rights and actions of the nationals of the hostile party;

Compell ing the nationals of the hostile party to take part in
the operations of war directed against their own country. even
if they were in the belligerent's service before the
commencement of the war;

Pillaging a town or place, even when taken by assault;

Employing poison or poisoned weapons;

Employing asphyxiating, poisonous or other gases, and all
analogous !iquids, materials or devices;

s B o

{xix)

{(xx)

{xxil)

{xxii)

(xxiii)

(xxiv)

{xxv)

{xxvi)

A/CONF.183/9
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Employing bullets which expand or flatten easily in the human
body. such as bullets with a hard envelope which does not
entirely cover the core or is pierced with incisions;

Employing weapons, projectiles and material and metheds of
warfare which are of a nature to cause superfluous injury or
unnecessary suffering or which are inherently indiscriminate in
violation of the international law of armed conflict, provided
that such weapons, projectiles and material and methods of
warfare are the subject of a comprehensive prohibition and are
included in an annex to this Statute, by an amendment in

accordance with the relevant provisions set forth in
articles 121 and 123;

Committing outrages upon personal dignity, in particular
humiliating and degrading treatment;

Committing rape, sexual slavery. enforced prostitution, forced
pregnancy, as defined in article 7, paragraph 2 (f), enforced
sterilization, or any other form of sexual viclence also
constituting a grave breach of the Geneva Conventions;

Utilizing the presence of a civilian or other protected person
to render certain points, areas or military forces immune from
military operations;

Intentionally directing attacks against buildings, material,
medical units and transport, and personnel using the distinctive
emblems of the Geneva Conventions in conformity with
international law;

Intentionally using starvation of civilians as a methed of
warfare by depriving them of objects indispensable to their
survival, including wilfully impeding relief supplies as
provided for under the Geneva Conventions;

Conscripting or enlisting children under the age of fifteen
years into the national armed forces or using them to
participate actively in hostilities.

. (c) _In the case of an armed conflict not of an internatiocnal character,
serious violations of article 3 common to the four Geneva Conventions of

12 August

have laid

: 194?, namely, any of the following acts committed against persons
taking no active part in the hostilities,

including members of armed forces who

down their arms and those placed hors de combat by sickness, wounds,

detention or any other cause:

(i)

(i1}

Vio}encg to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture;

Committing outrages upon personal dignity, in particular
humiliating and degrading treatment;

-_199_ Finin
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(iii) Taking of hostages;
{iv) The passing of sentences and the carrying out of executions

without previcus judgement pronounced by a regularly constituted
court, affording all judicial guarantees which are generally
recognized as indispensable.

(d} Paragraph 2 (c) applies to armed conflicts net of an international
character and thus does not apply to situations of 'internal disturbances and
tensions, such as riots, isolated and sporadic acts of violence or other acts of
a similar nature.

{e) Other serious viclations of the laws and customs applicable in armed
conflicts not of an international character, within the established framework of
international law, namely, any of the following acts:

(i) Intentionally directing attacks against the civilian population
as such or against individual civilians not taking direct part
in hostilities;

(ii) Intentionally directing attacks against buildings, material, .
medical units and transport, and personnel using the distinctive
emblems of the Geneva Conventions in conformity with
international law;

(iii) Intenticonally directing attacks against personnel,
installations, material, units or wvehicles involved in a
humanitarian assistance or peacekeeping mission in accordance
with the Charter of the United Nations, as long as they are
entitled to the protection given to civilians or civilian
objects under the law of armed conflict;

(iv) Intentionally directing attacks against buildings dedicated to
religion, education, art, science or charitable purposes,
historic monuments, hospitals and places where the sick and
wounded are collected, provided they are not military

objectives;
(v) Pillaging'a town or place, even when taken by assault;
{vi) Committing rape, sexual slavery, enforced prostitution, forced

pregnancy, as defined in article 7, paragraph 2 (f)}, enforced
sterilization, and any other form of sexual violence also
constituting a serious violation of article 3 common to the four
Geneva Conventions;

(vii) Conscripting or enlisting children under the age of fifteen

years into, armed forces or groups or using them to participate
actively in hostilities;

- 0
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{viii) Ordering the displacement of the civilian population for reasons
related to the conflict, unless the security of the civilians
involved or imperative military reasons so demand;

{ix) Killing or wounding treacherously a combatant adversary;
(x) Declaring that no quarter will be given:

(xi} Subjecting persons who are in the power of another party toc the
conflict to physical mutilation or to medical or scientific
experiments of any kind which are neither justified by the
medical, dental or hospital treatment of the person concerned
nor carried out in his or her interest, and which cause death to
or seriously endanger the health of such person or persons;

{xii) Destroying or seizing the property of an adversary unless such
destruction or seizure be imperatively demanded by the
necessities of the conflict;

(f} Paragraph 2 (e) applies to armed conflicts not of an international
character and thus does not apply to situations of internal disturbances and
tensions, such as riots, isolated and sporadic acts of vioclence or other acts of
a similar nature. It applies to armed conflicts that take place in the
territory of a State when there is protracted armed conflict between
governmental authorities and organized armed groups or between such groups.

3 Nothing in paragraphs 2 (¢) and (d) shall affect the responsibility of a
Government to maintain or re-establish law and order in the State or to defend
the unity and territorial integrity of the State, by all legitimate means.
Article 8
Elements of Crimes

1. Elements of Crimes shall assist the Court in the interpretation and
application of articles 6, 7 and 8. They shall be adopted by a two-thirds
majority of the members of the Assembly of States Parties.
2 Amendments to the Elements of Crimes may be proposed by:

{a) Any State Party;

(b) The judges acting by an absolute majority;

(c} The Prosecutor.

Such amendments shall be adopted by a two-thirds majority of the members of the
Assembly of States Parties.

3., The Elements of Crimes and

amendments thereto shall be consistent with this
Statute.
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Article 10
Nothing in this Part shall be interpreted as limiting or prejudicing in any
way existing or developing rules of international law for purposes other than
this Statute.

Article 11

Jurisdiction ratione temporis

1. The Court has jurisdiction only with respect to crimes committed after the
entry into force of this Statute.

2. Tf a State becomes a Party to this Statute after its entry into force, the
Court may exercise its jurisdiction only with respect te crimes committed after

the entry inteo force of this Statute for that State, unless that State has made
a declaration under article 12, paragraph 3.

Article 12

Preconditions to the exercise of jurisdictien

Pz A State which becomes a Party to this Statute thereby accepts the
jurisdiction of the Court with respect to the crimes referred to in article 5.

2 In the case of article 13, paragraph (a) or (c), the Court may exercise its
jurisdiction if one or more of the following States are Parties to this Statute
or have accepted the jurisdiction of the Court in accordance with paragraph 3:

{a) The State on the territory of which the conduct in guestion occurred
or, if the crime was committed on board a vessel or aircraft, the State of
registration of that vessel or aircraft;

{b) The State of which the person accused of the crime is a national.
3. If the acceptance of a State which is not a Party to this Statute is
required under paragraph 2, that State may, by declaration lodged with the
Registrar, accept the exercise of jurisdiction by the Court with respect to the
crime in question. The accepting State shall cooperate with the Court without
any delay or exception in accordance with Part 3.

Article 13

Exercise of jurisdiction

The Court may exercise its jurisdiction with respect to a crime referred to
in article 5 in accordance with the provisions of this Statute if:

—202—
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fa) A situation in which one or more of such crimes appears to have been
committed is referred to the Prosecutor by a State Party in accordance with
article 14;

(b} A situation in which one or more of such crimes appears to have been
committed is referred to the Prosecutor by the Security Council acting under
Chapter VII of the Charter of the United Nations; or

{c) The Prosecutor has initiated an investigation in respect of such a
crime in accordance with article 15.

Article 14

Referral of a situation by a State Party

;i A State Party may refer to the Prosecutor a situation in which one or more
crimes within the jurisdiction of the Court appear to have been committed
requesting the Prosecutor to investigate the situation for the purpose of
determining whether one or more specific persons should be charged with the
commission of such crimes.

2 As far as possible, a referral shall specify the relevant circumstances and
be accompanied by such supporting documentation as is available to the State
referring the situatien.

Article 15

Prosecutor
I The Prosecutor may initiate investigations proprio motu on the basis of

information on crimes within the jurisdiction of the Court,

2 The Prosecutor shall analyse the seriousness of the information received.
For this purpose, he or she may seek additional information from States, organs
of the United Nations, intergovernmental or non-governmental organizations, or
other reliable sources that he or she deems appropriate, and may receive written
or oral testimony at the seat of the Court,

3. If the Prosecutor concludes that there is a reasonable basis to proceed
with an investigation, he or she shall submit to the Pre-Trial Chamber a request
for autherization of an investigation, together with any supporting material
collected, Victims may make representations to the Pre-Trial Chamber, in
accordance with the Rules of Procedure and Evidence.

4, If the Pre-Trial Chamber, upon examination of the request and the
supporting material, considers that there is a reasonable basis to proceed with
an investigation, and that the case appears to fall within the jurisdiction of
the Court, it shall authorize the commencement of the investigation, without
prejudice to subsequent determinations by the Court with regard to the
jurisdiction and admissibility of a case.

—203— Fass
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5 :
not preclude the presentation of a subseguent reque

f the Pre-Trial Chamber to authorize the investigation shall

g e 2 st by the Prosecutor based on

i i ion.
new facts or evidence regarding the same situatl

6 1f, after the preliminary exagination_ref
the Prosecutor concludes that Fhe }nformatlon
reasonable basis for an investigation, he or s

information. 4 _
zzgther information submitted to him or her regarding the

erred to in paragraphs } and 2,
provided does not constitute 8
he shall inform those who provided

i Prosecutor from considering_
This shall not preclude the O O tt o an i

light of new facts or evidence.

Article 16

e

Deferral of investigation or prosecution

omm " with under
No investigation or prosecution may be c enced or piofii?fd yirs
this Statute for a peried of 12 months after the 5ecu¥1E§e_E:;£Ed,Nations -
f the Charter o i . ha
i opted under Chapter VII o . ol
r8501ziignt;§ gourt to that effect; that request may be rencwed by t
reque

under the same conditions.

Article 17
Issues of admissibility

. i ourt
1 Having regard to paragraph 10 of the Preamble and article 1, the C
shall determine that a case is inadmissible where:

;& St i has
The case is being investigated or prosecuted by & State which

. je unwilling or unable genuinely to carry

jurisdiction over it, unless the ?tate
out the investigation or prosecution;

i jurisdiction over
{b)} The case has been jnvestigated by a State which has jurisdict

nless the
] d the State has decided not to prosecute th? Person concernii, :nuinely g
;;cizicn resulted from the unwillingness or inability of the Sta g

prosecute;

lready been tried for conduct which is the

has a :
(o T e e and he Court is not permitted under

subject of the complaint, and a trial by t
article 20, paragraph 3;

: . . i % the
(d) The case is not of sufficient gravity toe justify further actlon by

Court.

- i i E Shall
2 In order to detemine unwillingness in a part:l.cula.r case, the Cour
i i i P
COIlSi der hav i ng regard to the prlnclples Of due rocess r e. cogn I.Zed by ! :
]:b.nternat;l.onal law Nhether one or more Of the following exist, as appllc
] abl e

i ecision
The proceedings were or are being undertaken or the natl?;?;a?
i cri
was m;g; for the purpose of shielding the person concerned from

Fss

s
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responsibility for crimes within the jurisdicticn of the Court referred to in
article 5;

(b) There has been an unjustified delay in the proceedings which in the

circumstances is inconsistent with an intent to bring the person concerned to
justice;

(c}) The proceedings were not or are not being conducted independently or
impartially, and they were or are being conducted in a manner which, in the

circumstances, is inconsistent with an intent to bring the person concerned to
justice.

3. In order to determine inability in a particular case, the Court shall
consider whether, due to a total or substantial collapse or unavailability of
its national judicial system, the State is unable to obtain the accused or the

necessary evidence and testimony or otherwise unable to carry out its
proceedings.

Article 18

Preliminary rulings regarding admissibility

1. When a situation has been referred to th
and the Prosecutor has determined that there
commence an investigation,

e Court pursuant to article 13 (a)
would be a reasonable basis to

or the Prosecutor initiates an investigation pursuant
to articles 13 (¢} and 15, the Prosecutor shall notify all States Parties and
those States which, taking into account the information available, would
normally exercise jurisdiction over the crimes concerned. The Prosecutor may
notify such States on a confidential basis and, where the Prosecutor believes it
necessary to protect persons, prevent destruction of evidence or prevent the

absconding of persons, may limit the scope of the information provided to
States.

2. Within one month of receipt of that notice,

a State may inform the Court
that it is investigating or has inve

stigated its nationals or others within its
jurisdiction with respect to criminal acts which may constitute crimes referred
to in article 5 and which relate to the information provided in the notification
to States. At the request of that State, the Prosecutor shall defer to the
State’s investigation of those persons unless the Pre-Trial Chamber, on the
application of the Prosecutor, decides to authorize the investigation.

3
revie
when
unwil

The Prosecutor’s deferral to a State’s investigation shall be open to

w by the Prosecutor six months after the date of deferral or at any time
there has been a significant change of circumstances based on the State’s
lingness or inability genuinely to carry out the investigation.

4. The State concerned or the Prosecutor may appeal to the Appeals Chamber

against a ruling of the Pre-Trial Chamber, in accordance with article 82,
baragraph 2. The appeal may be heard on an expedited basis,
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5 When the Prosecutor has deferred an investigation in accordance with
that the State concerned periodically

paragraph 2, the Prosecutor may reguest
inform the Prosecutor of the progress of its inves
States Parties shall respond to suc

tigations and any subseqguent
h requests without undue

prosecutions.
delay.
6. pending a ruling by the Pre-Trial Chamber, or at any time when the
the Prosecutor may,

n investigation under this article,
e Pre-Trial Chamber te pursue

preserving evidence where there
ence or there is a significant

prosecutor has deferred a
on an exceptional basis,

necessary investigative s
is a unique opportunity to o
risk that such evidence may no

seek authority from th
teps for the purpose of
btain important evid
¢ be subsequently available.

challenged a ruling of the Pre-Trial Chamber under this
dmissibility of a case under article 19 on the
ficant facts or significant change of circumstances.

T A State which has
article may challenge the a
grounds of additional signi

Arcicle 19

Challenges to the jurisdiction of the Court
or the admissibility of a case

s jurisdiction in any case brought

1 The Court shall satisiy itself that it ha
determine the admissibility of a

pefore it. The Court may, on its own motion,
case in accordance with article 17.

“ Challenges to the admissibility of a case on the grounds referred to in
article 17 or challenges to the jurisdiction of the Court may be made by:

{a) An accused or a person- for whom a warrant of arrest or a summons to
appear has been issued under article 58;

(b) A State which has jurisdiction over a case, on the ground that it is
investigating or prosecuting the case or has investigated or prosecuted; or

(c) A State from which acceptance of jurisdiction is required under

article 12. L

seek a ruling from the Court regarding a question of

In proceedings with respect to jurisdiction or
red the situation under article 13, as well

3. The Prosecutor may
jurisdiction or admissibility.
admissibility, those who have refer
as victims, may also_submit observations to the Court.

4. The admissibility of a case or the jurisdiction of the Court may be
challenged only once by any person or state referred to in paragraph &
challenge shall take place prior to or at the commencement of the trial.
exceptional circumstances, the Court may grant leave for a challenge to be
Brought more than once Or at a time later than the commencement of the trial.
challenges to the admissibility of a case, at the commencement of a tfal, on
subsequently with the leave of the Court, may be based only on article 17,

paragraph 1 (c).
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B A State referred to in paragraph 2
DO Bl Al grap {b) and {(c) shall make a challenge at
6. Prior to the confirmation of the charges, challenges to the admissibility

zieapizsirgzlcg;;igzges :? the jurisdiction of the Court shall be referred to
- . ter confirmation of the char
referred to the Trial Chamber Decisi i S

erred tc ) sions with respect to jurisdicti
adm%SSlblllty may be appealed to the Appeals Chamber in acg a Ctl?n o
article 82, <

T i
B Piészcﬁizilzggflls madedby a State referred to in paragraph 2 (b) or (c)
suspend the investigation until such ti ’
- . s t
makes a determination in accordance with article 17. ime as the Court

8. Pending a rulin
g by the Court, y
court: rt, the Prosecutor may seek authority from the

{a) To pursue necessary inve lga iv
h st - .
tive Steps of the kind referred to in

b x
colleét;onTgngaZiaa'StzFement or testimony from a witness or complete the
mination of eviden i : ;
the challenge; and cewhieh had begun prior it/ the making ol

c I i ;
persoés)in :SESZEira;lOE Wltg the relevant States, to prevent the absconding of
of whom the Prosec
Rpraat ke detisie 8. utor has already requested a warrant of

9. The maki

o Fha Pros:zﬂgogfochallengz shall not affect the validity of any act performed
: r any order or warra i 3

making of the challenge. DE: hemid by ShECOMNEDEIRE T8 Ghe

10. If th i

Prosecutoremggu:zbﬁgi decided that a case is inadmissible under article 17, the

ke that n: rgquisthfor a review of the decision when he or shé is
w facts have arisen which i

: : : negate the b i

ase had previously been found inadmissible under agticle 17 i

11. 1If the i
. ini:::f;:i?;& higlng regard to the matters referred to in article 17
i o kel g ,t e‘Prosechor may regquest that the relevant State maie
e e cg or information on the proceedings. That information
S st i . o] Fhe State concerned, be confidential. If the

reafter decides to proceed with an investigation, he or she shall

notify the State in res i
e, pect of the proceedings of which deferral has taken
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Article 20
Ne bis in idem

1. Except as provided in this Statute, no person shall be tried before the
Court with respect to conduct which formed the basis of crimes for which the
person has been convicted or acquitted by the Court.

2= No person shall be tried before another court for a crime referred to in
article 5 for which that person has already been convicted or acquitted by the
Court.

3. No person who has been tried by another court for conduct also proscribed
under articles 6, 7 or 8 shall be tried by the Court with respect to the same
conduct unless the proceedings in the other court:

{a) Were for the purpose of shielding the person concerned from criminal
responsibility for crimes within the jurisdiction of the Court; or

{b) Otherwise were not conducted independently or impartially in
accordance with the norms of due process recognized by internaticnal law and
were conducted in a manner which, in the circumstances, was inconsistent with an
intent to bring the person concerned to justice.

Applicable law

s The Court shall apply:

{a) In the first place, this Statute, Elements of Crimes and its Rules of
Procedure and Evidence;

{b} In the second place, where appropriate, applicable treaties and the
principles and rules of international law, including the established principles
of the international law of armed conflict;

{(c) Failing that, general principles of law derived by the Court from
national laws of legal systems of the world including, as appropriate, the
national laws of States that would normally exercise jurisdiction over the
crime, provided that, those principles are not inconsistent with this Statute and
with international law and internationally recognized norms and standards.

2. The Court may apply principles and rules of law as interpreted in its
previous decisions.

3. The application and interpretation of law pursuant to this article must be
consistent with internaticnally recognized human rights, and be without

any adverse distinction founded on grounds such as gender, as defined in
article 7, paragraph 3, age, race, colour, language, religion or belief,
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pelitical or other opinion, national, ethnic or social origin, wealth, birth or
other status.

PART 3. GENERAL PRINCIPLES OF CRIMINAL LAW

Article 22

Nullum crimen sine lege
A, A person shall not be criminally responsible under this Statute unless the

§on§ucF ip question constitutes, at the time it takes place, a crime within the
jurisdiction of the Court.

24 The definition of a crime shall be strictly construed and shall not be
?xtended by analegy. In c§se of ambiguity, the definition shall be interpreted
in favour of the person being investigated, prosecuted or convicted.

3'. .This artic}e shall not affect the characterization of any conduct as
criminal under international law independently of this Statute.

Article 23
Nulla poena sine lege

per Rl Le a by h Cou may
b Pu ished onl Y 1n ac
A 50 onv te the ourt [~ n Corda“ce with

Article 24

Non-retroactivity ratione personae

l._ No person shal} be criminally respensible under this Statute for conduct
prior to the entry into force of the Statute.

i? 1IP the event of a change in the law applicable to a given case prior to a
inal judgement, the law more favourable to the person being investigated
prosecuted or convicted shall apply. ,

Article 25

Individual criminal responsibility

1 The Court shall have jurisdiction over natural persons pursuant to this

Statute.

i . i i ithi juri
A person who commits a crime within the jurisdiction of the Court shall be

di d lly respons 1 i
f
individua Spo lb e and 1 able or purl:.shment in aCCOrdanCe with this
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