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Kwak Nohyun, professor of law at Korea National Open Univ. &
Co<chair of the National NGO Coalition for Establishment of the
NHRC

The government’s Human Rights Bill, passed by the State
Council on March 30th, 1999 has been provoking militant
opposition from civil society and severe criticism from international
society. On both the domestic and international stage, this bill has
clearly disgraced both the government and the nation. A large
number of civil human rights groups have expressed their collective
opposition to the bill and are demanding its withdrawal. Thirty
well-known and respected human rights leaders including Lee
Donmytng, a senior lawyer have been also unable to conceal their
dissatisfaction with the content and process of the bill; requesting
that the government 'refrain from presenting the bill to the
National Assembly until it has been re-drafted after consultation
with human rights groups." About 30 young human rights activists
representing such groups have entered a week-long hunger strike
and sit-in demonstration to protest the bill at Myongdong Cathedral
in Seoul. In addition, many prominent international human rights
organizations including Amnesty International have expressed the
same sentiments as Korean human rights groups; namely that the
maintenance of democratic and transparent procedures during the
formulative process of the bill is just as important as the actual
content of the bill itself. At a public hearing held by the Korean
Bar Association on March 12th, many participants also expressed
similar views, assessing the National Human Rights Commission
(NHRC) as, at best an organization designed to provide the
government with a "human rights alibi".

What are the reasons for these phenomena? The most obvious is
the formulative and legislative process employed by the Ministry of
Justice. When considering the historical background of human rights

in Korea, the very fact that this Ministry has taken and will take
the leading role in drafting the bill and establishing the NHRC
demonstrates a completely shameless interpretation of the past. It
also lacks all political credibility. As it is well known, the Ministry
of Justice (representing the prosecution forces responsible for former
oppressions of human rights) has yet to recognize any of its former
mistakes or repent for human rights violations in the past. Yet after
the change in government, this same ministry is suddenly
pretentious enough to become the standard bearer of human rights
and the "rule of law" through drafting the above bill! This act can
only invite cynicism from the Korean people. It is more appropriate
for the Ministry of Justice to adopt an attitude of self-restraint for
a considcrable amount of time as long as the process of
democratization remains unfinished; despite the designation of the
Ministry as the leading department in administering human rights.
If the Ministry of Justice had the slightest amount of respect for
history and the Korean people, it should never have even
considered taking the initiative in formulating the above human
rights bill.

In fact, their course of action has been the exact opposite of
what it should be. Firstly, on 25th September last year the Ministry
of Justice abruptly announced a human rights bill without ever
consulting the ruling party, other government ministries and human
rights groups. The Ministry’s aim in this was to further their own
ambitions whilst protecting the status quo. The objective of
completely controlling the commission was clearly expressed in the
Ministry’s first draft of the bill. The bill contained components that
were originally drafted by the Ministry under the notorious
dictatorship of Chon Doo-whan. As a result, the opposition of
Korean human rights groups to the plan is entirely natural.

In fact the bill did not even receive the blessing of the ruling
party and the Ministry had to revise it three times until it passed
the State Council, though there have been a number of ups and
downs in the process. The Minisiry of Justice is now demanding
recognition of its efforts in revising the original drafts, claiming
that there has been a great improvement. However, an examination
of the facts reveals a very different situation. Firstly, the lifeblood
of any human rights institution is its independence, yet the




Ministry’s brazen intention is to place the NHRC under its
authority. In addition, the commission has been designated in the
bill as a weak legal entity by the inclusion of numerous highly
damaging articles. Opposition to these articles resulted in their
revision, but in no way can these changes justify the Ministry’s
arrogant self-satisfaction. Praise of the Ministry under these
circumstances would be like praising a criminal for not finishing
crimes.

From the start, Korean human rights groups have consistently
pushed for democratic participation and public consultation. They
have also proposed that the government prepare together for the
beginning of a new era in human rights, including the undertaking
of a human rights campaign across the whole of Korea based upon
the completion of a human rights bill that respected democratic
procedures and participation. In this way, these groups had hoped
that the bill would give hope to those who have been repressed or
marginalized and lay the groundwork for Korea to clear its
shameful name as a violator of human rights. These organizations
have also appealed for Korea to become a model to those states
making the transition to democracy. Only by realizing this can the
minimum respect be paid to those who have suffered from human
rights violations and to those who have struggled for human rights.
Unfortunately, the human rights bill formulated by the government
embodies none of these principles. It remains no more than a
document created for the president by the bureaucracy from the
viewpoint of the powers that be. Only the resolve of president Kim
Daejung can ensure that it will ultimately become a document
created for and by the Korean people.

(April 14, 1999 in Hankyureh daily Newspaper)

2 The Controversy over the Nahonal Human
. rea

Rights Commission in South

2-1. Problems of the Human Rights Bill as passed by the
State Council

- National NGO Coalition for NHRC

2-1-1. Lack of democratic procedures in the formulation of
the bill

In the process of formulating the bill, the Ministry of Justice
only consulted very briefly with the new chief of the Policy
Planning Committee (from the ruling party). On the other hand,
the former head of the Policy Planning Committee (Kim Won-gil)
and the chief of the Human Rights Committee (Lee Kee-moon),
who were the driving force behind the bill, were reshuffled. As is
evident from the falsification of the UN interviews by Park Joo-sun
(Legal Advisor to the President), the Ministry of Justice tried to
formulate the bill only through consultation with the ruling party.
The final bill is therefore a product of closed-door negotiations
between the ruling party and the Justice Ministry. Mary Robbinson
(UNHCR) has already emphasized that in order to establish the
National Human Rights Commission (NHRC) a democratic and fair
process is as important as the status of the Commission itself.

On March 10, Kim Won-gil (ex-head of the Policy Planning
Department) and Lee Kee-moon (the chief of the Human Rights
Commission) met with the NGO coalition and promised that the
NHRC would be established openly through cooperation with civil
organizations. However despite this undertaking, Chang Young-chul
(the new head of the Policy Planning Committee) passed the bill a
week after he was appointed without considering NGO opinions at




all. In fact, President Kim Dae-jung had instructed the Minister of
Justice to meet the representatives of civil organizations to discuss
the disputed articles of the bill. However, the Minister did not
attempt to contact these organizations before presenting the bill to
the State Council. In other words, the Minister ignored even the
presidential order.

2-1-2. The NHRC will be an ineffective institution

A. Subordination to the Ministry of Justice

The NHRC is necessarily subordinated to the Ministry of Justice,
despite assertions of independence contained within the final draft.
However, upon examining the draft in detail it is obvious that the
commission will simply be relegated to a supporting role for the
Ministry of Justice. For example, according to Article 2.2 of the bill,
the NHRC is to support state institutions in dealing with human
rights. Also, Article 6 defines the Ministry of Justice as an organ
undertaking human rights work; this places the NHRC in an
assisting role via the Ministry. Furthermore, the Ministry of Justice
has the power to monitor the NHRC's activities. According to
Article 656 the NHRC must report its opinions, processes and
decisions to the Minister of Justice, and the Ministry is entitled to
make separate, comprehensive reports on the human rights
situation. This clearly places the Ministry in a position to monitor
the activities of the NHRC.

B. The Minister of Justice is entrusted with full power in
establishing the NHRC

The problem of who has authority in the establishment of the
commission is vital. According to the final bill, the Minister of
Justice has the power to appoint the committee responsible for the
establishment of the commission, thus placing the independence of
the NHRC in danger. In order to ensure its independence, the
formulative process should not be entrusted to the government.
This committee should be appointed by the president cooperating
with civil organizations and human rights experts.

C. Enactment of Presidential Decree is in the hands of the Minister
of Justice.

On paper, it appears that the final bill protects the independence




of the NHRC through eliminating control of the budget by the
Minister of Justice. However, at least 13 items dealing with the
organization, process and methods of investigation of the NHRC
are regulated by presidential decree rather than the bill itself. For
example, the request, distribution and use of the budget is
governed by presidential decree. These decrees are to be enacted
and amended by the Ministry of Justice, and therefore there is a
risk that they will be revised in order to further subordinate the
NHRC to the government. Koreans know well the danger of abuse
of presidential decrees, having experienced arbitrary government
many times in the past. Therefore, the management and budget of
the NHRC must be governed by statute in order to prevent
possible abuses in the future.

D. Limited jurisdiction to investigate violations of human rights

According to the final bill, the NHRC can only investigate 8
kinds of violations of human rights. However, these are already
considered as offences under the existing penal law; for example
the infringement of one’s life and personal liberty. The limited
jurisdiction of the NHRC means that violations of freedom of
expression, environmental, residential, educational and prisoner’s
rights can not be investigated by the Commission.

E. Veto Power

The government originally declared that one of the aims of the
NHRC was to solve past human rights violations. However,
according to the Article 48 of the final bill, the head of any organ
under investigation can exercise a veto power over the commission
if there is a perceived danger of the leaking of official secrets or
the encroachment of privacy. The reasons for this veto power are
not clearly indicated, which leaves open the possibility of its abuse.
As a result, the NHRC will not be able to investigate politically
sensitive cases; for example those involving suspicious deaths while
in custody.

F. Lack of Effective Decisions

The NHRC only has the power to recommend in the case of a
human rights violation. This is in contrast to the Fair Trade
Commission, Labor Commission, and the Commission for
Eliminating Gender Discrimination which all have the legal power
to over those who violate the law. The Ministry of Justice has
stated that the NHRC's power is sufficient for effective
implementation of its functions, but this attitude is clearly illogical.
The commission will remain powerless unless given the authority
to punish those responsible for human rights infringements.




2-2. Chronology of the establishment of the NHRC

July 1993 : Establishment of the NHRC and Human Rights Law are
suggested by South-Korean NGO coalition which participated in
the UN World Human Rights Conference in Vienna

November 1997 : An announcement of election pledges by
President Kim Dae-jung,

May 1998 : Amnesty International announces "the recommendations
for establishing NHRC in Korea." (Amnesty International urges
the Korean government to build an effective and independent
NHRC).

17 September, 1998 : Establishment of NGO coalition consisting of
30 civil organizations, for purpose of establishing NHRC.

18 September, 1998 : Representatives of the NGO coalition meet
with Park Sang-chun, the Minister of Justice (request for
transparency and democratic process)

25 September, 1998 : Announcement of the draft law for human
rights by the Ministry of Justice. NGO coalition and Korean
Lawyers’ Association criticize the draft law.

14 October, 1998 : The first meeting between the Ministry of Justice
and the ruling party concerning Human Rights Law- due to
difference of opinions, the consultation was broken off.

16 Octobet, 1998 : The Ministry of Justice holds a public hearing.

19 October, 1998 : Meeting with Brian Burdekin, Special Advisor of
UNHCR, who states that the draft law by the Ministry of
Justice could not protect the independence of the NHRC.
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23 October, 1998 : Amnesty International sends a public letter to
President Kim Daequng and the Minister of Justice(which points
out that the NHRC in the draft law by the Ministry of Justice
lacks independence and effectiveness)

29 October, 1998 : President Kim Dae-jung holds a public meeting
with representatives of civil organizations (President promised to
formulate Human Rights Law which can protect people’s
rights).

5 November, 1998 : President indicates that the Human Right Law
must be based on UN recommendations.

6 November, 1998 : An NGO coalition holds a public hearing for
formulating the law of the Human Rights Commission.

27 November, 1998 : Ministry of Justice announces a revised draft
law. NGO coalition and Amnesty International again criticize
the lack of independence of the NHRC.

28 November, 1998 : Second consultation between the Ministry of
Justice and the ruling party. It is again broken off because of
the divergence of opinion.

8 December, 1998 : Twelve influential senior activists for democracy
announce a proposal to establish an independent NHRC.

9 December, 1998 : President Kim Daejung holds a meeting with
the ruling party, the opposition party and the Ministry of
Justice. The meeting breaks down because of the difference of
opinions. President indicates that the ruling party and the
opposition party should make one draft law after consultation
with civil organizations.

31 December 1998 : Kim Won-gil, the chief of the Policy Planning
Committee holds a meeting with representatives of civil
organizations : he promises to complete the establishment of the
Human Rights Law by February. The ruling party agrees that
the NHRC will be state institution.
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26 January, 1999 : Park Joo-sun, the president’s legal advisor goes

to New York to hear the opinions of UN human rights experts.
It is revealed laster that he falsified a report which distorted
the opinions of these experts. An NGO coalition urges the
Minister of Justice to resign.

9 February, 1999 : Third consultation between the ruling party and

the Ministry of Justice. Announcement of the second revised
draft law. The consultation is broken off. An NGO coalition and
Amnesty International again criticize the second draft law.

19 February, 1999 : Demonstration by an NGO coalition in front of

24

the building of the ruling party (an NGO coalition urges the
government to establish independent NHRC).

February, 1999 : Amnesty International makes an evaluation
report of Kim Daejung’s first year - demands the establishment
of an independent NHRC.

February, 1999 : President Kim Dae-jung holds a press
conference - He declares that the government will not adopt the
draft law by the Ministry of Justice and that the Human Rights
Committee will be an independent civil institution.

2 March, 1999 : A meeting with Lee Kee-moon, the chief of the
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Human Rights Committee- the NGO coalition request
transparency in establishing the NHRC.

March, 1999 : Kim Won-gil, the chief of the Policy Planning
Committee promises that the process for establishing NHRC will
be transparent and that the ruling party will consult the civil
organizations.

March, 1999 : Kim Won-gil, the chief of the Policy Planning
Committee reshuffled; Chang Youngchul takes office as the
new chief of the Policy Planning Committee.

March, 1999 : Consultation between the ruling party and the
Ministry of Justice is held. The Ministry of Justice submits the
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29

30

31

third revised draft law. They agree on it after very brief

consultation. :

March, 1999 : The NGO coalition states the draft law by the
Ministry of Justice ignores the opinions of civil organizations.
The consultation makes a protest visit to the office of the chief
of the Policy Planning Committee but it is unable to meet him.

March, 1999 : The president orders the Ministry of Justice to
revise the draft law and take account of NGOs’ opinions.

March, 1999 : The NGO coalition protests against the draft law
passed by the consultation between the ruling party and the
Ministry of Justice.

March, 1999 : The Ministry of Justice passes the bill in a State
Council of vice-minister without revision.

March, 1999 : Members of Association for Families who lost
their family members by Suspicious Deaths urge the
government to establish a specal law for investigating the
suspicious deaths or to establish an independent and effective
NHRC. :

March, 1999 : An NGO coalition holds a gathering to push for
greater independence and power for the NHRC.

March, 1999 : The Human Rights Law is passed by the State
Council.

March, 1999 : Thirty influential senior human rights activists
hold a press conference urging the withdrawal of the Human
Rights Law.

7 April, 1999 : 34 human rights activists enter a hunger strike

urging the withdrawal of the Human Rights Law and
re-consultation NGO.
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3-1. The Human Rights Bill Must be Withdrawn!
- Statement by 30 Human Rights senior activists -

March 31, 1999

We, the old friends and colleagues of President Kim Daejung,
had great expectations after his inauguration; an event which
represented the first peaceful change of government in fifty years.
It appeared that Korea would finally emerge from its repressive
past and become recognised as a world leader in protecting human
rights and democracy. Therefore, we could not fail to take note of
the government’s proposal to establish a new human rights
institution.

Even though we were concerned at the progress of the debate
regarding these new institution, we deliberately refrained from
excessive comment due to our trust in President Kim Dae-jung; he
himself no stranger to state repression. However, after hearing that
the draft Human Rights Bill was passed by the State Council our
patience has turned into outrage. Now we believe it is time to
speak out.

In particular, we take issue with the assumptions underlying the
human rights bill. That is, we object to the designating of the
Ministry of Justice as the institution with ultimate responsibility
and authority for the protection of human rights. This situation is
incomprehensible in light of modern Korean history. The
Commission is designated as a "Special Juristic Person", which will
inevitably result in the NHRC being subordinate to the Ministry of
Justice. Such a commission will ultimately be a extremely weak
one, and will prove incapable of protecting the weak and
marginalised, let alone investigating previous violations such as
suspicious deaths in custody.

- 14 -
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We are also very concerned at the fact that the Korean people
have absolutely no interest in, or hope for the establishment of the
Commission. This attitude merely represents the way in which the
law was drafted, revised, and compromised by the government and
ruling party behind closed doors. It is incredible that only one
public hearing was held to discuss this bill, and this fact has
simply alienated the majority of the population from the
government's initiative.

Despite the official position of the government, it is our firm
belief that the Commission is nothing more than an empty political
gesture. It is natural that such an institution has evoked cynicism
amongst the Korean people even after several amendments to the
bill. We had great hopes that President Kim Dae-jung would
become recognised as a great leader in Asia for his work in
promoting human rights. However, despite his "government of the
people’, the recently passed human rights bill merely gives us
many reasons to doubt the sincerity of the government.

In conclusion, the faults of this state-engineered bill
overwhelming outweigh the benefits. The speed and secrecy
surrounding the formulation of the bill, and the way in which it
was passed by the State Council cannot but fail to arouse the
suspicion of the people. We strongly demand that the ruling party
and government revise the bill in accordance with accepted
democratic procedures and human rights standards.

Ko Young-goo, lawyer

Kwun Young-gil, representative of the Commission
for Establishment of Progressive Party

Kang Man-gil, honorary professor of history
at Korea Univ.

Kim Kwan-suk, clergyman

Kim Kum-soo, chief of Labour Society Institute

Kim Dong-wan, clergyman in KNCC

Kim Sang-kyun, clergyman

Kim Seong-hoon, catholic priest

Kim Sung-soo, bishop

Kim Joong-bae, co-representative of PSPD

Kim Jin-gyun, professor of sociology at National Seoul Univ.

-15 -



Lee Young-hee, honorary professor of Hanyang Univ.
Park Soon-kyung, Doctor of theology
Park Jung-kee, representative of Youngnam Section
of Yugahyup & Park Jong-chul's father
Pakr Hung-kyu, clergyman in KNCC
Suh Young-hoon, co-representative of New Society Common
Good United.
Yu Hyun-suk, lawyer
Lee Don-myung, lawyer
Lee So-sun, co-chief of National Alliance for Democracy and
the Reunification of Korea, Chun Tae-il's mother
Lee Jae-jung, professor of Sungkonghoi Univ.
Lee Chang-bok, representative of National Alliance
for Democratic Reform
Lee Hae-dong, clergyman
Cho June-hee, lawyer
Choi Young-do, lawyer & representative of Lawyers
for a Democratic Society
Han Sang-bum, professor of laws in Dongkuk Univ.
Han Wan-sang, former professor & representative
of Korean Arirang United.
Ham Se-woong, catholic priest
Hong Kyun-soo, clergyman
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3-2. We Oppose the Draft Human Rights Bill Proposed by
the Government!

- Statement by 34 Human Rights Activists Entering Hunger
Strike in Protest

April 7, 199

On March 30th, the State Council passed the draft human rights
bill despite the opposing opinions of many human rights
organizations. This bill is a political document made behind closed
doors, and in reality is far removed from its stated aim of
protecting human rights. Therefore, as activists who are very
familiar with the actual infringements of human rights in Korea,
we are beginning a hunger strike to protest against this bill.

In his inauguration speech, President Kim Dae-jung promised us
a "society where human rights are respected". Such a society has
always been the aim of generations of Koreans who have suffered,
and as a result we were greatly moved by the President’s words.
However in order to achieve this kind of society, institutions
dedicated to the effective protection of human rights are essential.
Any such institution must be given the necessary authority and
power to achieve its objectives, as well as being assured of
independence from politics. Only when these conditions are
guaranteed shall we see the end of the old repressive era of
human rights violations.

Our expectation that the government would establish an
effective institution has gradually turned into disappointment and
anger. It is now clear that the public prosecutors responsible for
the drafting of the bill were from the beginning not interested in
protecting the human rights of the people. Rather, they sought to
place the National Human Rights Commission under the authority
of the Ministry of Justice, and when this was opposed by civil
organizations they maneuvered to weaken its power in other ways.
As a result, the commission established in the bill is ineffective in
redressing infringements of human rights, and serves only as a
political decoration for the current government.
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As activists who are constantly dealing with the victims of
human rights violations, we must evaluate institutions by their
actual effectiveness. In the end, the most important issue is whether
an organization is efficient in helping victims based on human
rights law. This is why we cannot understand how the public
prosecutors could be entrusted with the drafting of the national
human rights commission. No Korean believes that the public
prosecutors could possible empathize with the poor and weak, and
the victims of human rights violations.

Therefore, we believe that the government’s draft human rights
bill should be withdrawn. A process of consultation for the
purpose of creating a new and effective human rights organization
must be begun immediately. Only when these demands are met
will a "society where human rights are respected" be realized, and
we will continue our campaign until this has been achieved.

- 18 Human Rights NGO : Minkahyup Human Rights Group/
Buddhist Committee for Human Rights/ The Joint Committee for
Migrant Workers in Korea/ The Research Institute of the
Differently Abled People’s Rights in Korea/ People’s Solidarity for
Social Progress/ Chunbuk Solidarity for Peace and Human Rights/
Sarangbang Group for Human Rights/ PSPD (People’s Solidarity for
Participatory Democracy)/ KYPT (Korea Youth Progress Party)/
Catholic Human Rights Committee/ Lesbian & Gay Human Rights
Federation. South Korea/ Korea Sexual Violence Relief Center/
Korean Women's Association United/ Korean Women's Association
for Democracy and Sisterhood/ Korean Women’s Hot Line/
International Politics & Economy Center of Korea/ KCDM (Korean
Council for Democratic Martyrs)/ International Politics & Economy
Center of Korea

- 34 Human Rights Activists including Suh Joon-sik
(Representative of Sarangbang)/ Nam Kyu-sun(Chief Secretary of
Minkahyup)/ Oh Chang-ik(Chief Secretary of Catholic Human
Rights Committee)/ Cha Mi-kyung(Chief Secretary of International
Human Rights Center in PSPD)

-18 -

3-3. We demand that the government immediately
withdraw its human rights bill
- Joint Statement of 130 Korean Lawyers -

Last March 30th, the State Council passed the human rights bill
initiated by the Ministry of Justice. In protest, 34 activists belonging
to 18 human rights organizations began a week-long hunger strike
and sitin demonstration at Myongdong Cathedral in Seoul
Unfortunately, one of these activists has already been taken to
hospital after collapsing in the fifth day of the strike, adding even
more urgency to the situation.

Regrettably, this state of affairs has been unilaterally brought
about by the Ministry of Justice, as a result of its contempt for
public opinion and its rejection of transparent procedures in the
establishment of the National Human Rights Commission (NHRC).
In reality, the actual content of the government’s bill is completely
removed from what we lawyers had expected; namely the
establishment of a systematic, independent and effective framework
for the solution of human rights problems.

3-3-1. The NHRC must be independent from the Ministry
of Justice at all costs

According to the government's bill, the NHRC is to supplement
the activities of state organs when dealing with human rights
(Article 2.2), and the Ministry of Justice is designated as a state
organ responsible for human rights work (Article 6). Therefore, the
bill quite clearly defines the position and character of the NHRC as
a subsidiary institution to the Ministry of Justice. In addition, the
bill establishes an obligation for the NHRC to report to the
Minister of Justice regarding all activities and operations of the
commission (Article 65). In Article 62 the Ministry is given
responsibility for coordinating the commission’s work, and assigned
the obligation of presenting a completely separate report to the
President. Clearly, all of these statutes place the Ministry of Justice
in a position to monitor and evaluate the operation of the
commission.

-19 -



This supervisory authority of the Ministry is inevitable as a
result of the decision to establish the commission as a special body
corporate. Accordingly, it is necessary to re-establish the NHRC in
the form of a completely independent state organ in order to
ensure its independence.

3-3-2. The process by which the NHRC will be established
does not guarantee its independence

According to the government bill, the Justice Minister is
responsible for recommending all members of the committee in
charge of establishing the NHRC. The Minister’s approval is also
necessary for the initial articles of association of the commission
(Supplementary article 7). In addition, 13 articles dealing with the
operation and activities of the commission (extending over such
areas as the method of investigation employed by the commission
and the budget) are basically left to be regulated by presidential
decree, which will be drafted by the Ministry of Justice. Leaving so
much of the establishment process of the NHRC to the Ministry of
Justice will deal a fatal blow to the independence of the
commission.

3-3-3. The NHRC is not to be confused with investigative
agencies.

Violations of human rights occur in various forms consistent
with a changing society, yet at present, the judicial system acting
alone is unable to provide effective legal relief for these violations.
We therefore believe that the NHRC must be able to respond
adequately to the changing reality of human rights.

However, an examination of the government’s bill shows that
the power of the commission to investigate reaches only those eight
criminal acts already punishable under the penal code (Article 40.1)
in addition to discrimination in the private sphere. This not only
doesn't adequately reflect the concept of human rights in
international law, but also indicates a mistaken interpretation of the

-920 -

role of the NHRC as an investigative organ.

3-3-4. Abuse of the power to reject an investigation into
human rights violations

According to the government’s bill, the head of any organ
under investigation by the NHRC can reject that investigation if
there is a danger of; "obstructing a trial or investigation®, "invading
privacy or damaging reputation', 'leaking secret material", and
“threatening the national interest'. (Article 48). These grounds for
rejecting an investigation are extremely vague and abstract,
moreover, the fact that the right of refusal is given to the very
organs under scrutiny means that the actual investigative process of
the NHRC is in danger of losing all meaning,

3-3-5. Limitations of the Commission's power to
recommend

When an infringement has been proven, the NHRC is only
given the authority to recommend relief measures and express
opinions to the perpetrators of violations (for example the head of
the organ under investigation). (Article 57) The government bill also
specifies that before recommending such measures, the commission
is to recommend agreement between the parties (Article 52) and to
make other efforts to deal with the violation (Article 54). The
NHRC is allowed to make recommendations in case agreement is
not reached, or in case the problem is not solved. However, the
effectiveness of this approach is extremely doubtful when
considering that the commission must respect the parties’ right of
discretion in heeding the recommendations.

Fundamentally, the distortion of the commission’s functions and
procedures is attributable to the fact that its inception has been
guided by the Ministry of Justice from the very beginning. In fact,
the Ministry is one of the state organs most likely to violate
human rights, and in the case of the NHRC being established
should be the very first organ to be placed under investigation.
The fact that the Ministry has held the leading role in creating the




commission means that the debate over its functions has been
unable to develop satisfactorily. Rather, the attempt of the Ministry
of Justice to weaken the NHRC's legal status and effectiveness is
entirely understandable.

Since his inauguration, President Kim Dae-jung has made it
clear many times that guarantee of human rights will become a
central policy of the government. However, the Ministry of Justice
(whose role should be to support such a policy) has merely
attempted to block progress. Within the past year, the Ministry
intoduced "Oath to abide the law" as a prerequisite for release of
political prisoners. Such a policy is a representative example of its
attitude toward human rights. Also the Ministry has refused to
legislate a special prosecutor system. In addition, the Ministry’s
disregard of the United Nations Human Rights Committee
recommendation to revise the National Security Law is also
indicative of their hard-line stance. Finally, the Ministry’s rejection
of the right of unemployed to join unions is notable; this is despite
the agreement reached by the Tripartite Commission of Workers,
Employers and Government. The Ministry’s true attitude toward
human rights can therefore be easily discerned from these and
other cases.

We cannot help but be concerned about the Ministry’s regressive
policy. The human rights bill prepared by the Ministry of Justice
was drafted in the same vein as their other policy initiatives; that
with the aim of retarding progress in human rights protection. We
lawyers therefore demand that the government immediately
withdraw the bill, and establish a new framework for discussing
the NHRC which ensures broad and representative participation.

1) Why should the National Human Rights Commission (NHRC) be
independent of the Ministry of Justice?

A national human rights commission needs to be independent so
that its investigations and other activities are not influenced by the
government or other political parties. In South Korea the Ministry
of Justice is supposed to oversee human rights protection, but in
many cases it has been linked with human rights abuses. Under
the model proposed by the South Korean government, we are
particularly concerned that the Ministry of Justice will be in a
position to influence the investigations and recommendations of the
NHRC. A fully independent national human rights commission
should have the power and authority to take action on human
rights issues and to do so independently of the Ministry of Justice.

The Ministry of Justice has told Amnesty International that the
NHRC will be independent. But assurances are not enough. The
independence of the NHRC needs to be clearly defined in its
founding legislation. To safeguard the NHRC's independence, it is
important to look very carefully at its relations to government and
other officials bodies, its sources of funding and its composition.

2) Even in countries which have established an NHRC, these
institutions have not played a strong role in improving human
rights, What are the most important principles in establishing
an NHRC?

In recent years numerous countries have set up NHRCs. While
some of them are ineffective institutions, others have made an
important contribution to the protection and promotion of human
rights.
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In some countries the achievements and credibility of NHRCs
have been undermined when they lacked sufficient resources or
independence to conduct full and impartial investigations, when the
conduct of security forces and government agencies have been
excluded from their mandate and when governments have failed to
take adequate action on their reports.

South Korea could avoid some of the problems experienced by
other countries by ensuring that the new NHRC has adequate
resources, that it is fully independent and that it has the widest
possible mandate. The NHRC should also have the practical means
to conduct full and independent investigations and a means of
challenging government authorities who fail to act upon its
recommendations.

Unlike many other Asian countries, human rights are slowly
improving in South Korea and the government claims to be
committed to human rights protection. This means that the
international community expects a good human rights commission
which will serve as an example to the rest of Asia. We will be
extremely disappointed to see the current model adopted.

3) Considering the human rights situation in South Korea, why is
it important to set up an independent NHRC? What can an
NHRC do in a country which has gone through a recent
transition to democracy?

There are many reasons why a strong NHRC would be good for
South Korea. The country has a long history of human rights
abuses, but provides little institutional protection for victims. There
is also a low level of public awareness about human rights. A
strong and empowered NHRC would be able to challenge faws and
practices which violate international human rights standards; it
would be able to offer a remedy for victims of human rights
violations and to help raising public awareness about the full range
of human rights, including economic, social, political and civil

rights.

Like other countries which have recently made the transition to
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democracy, South Korea does not have a history of independent
institutions which can challenge state authority. Government
authorities have strong powers, while the legislature is relatively
weak. Laws and practices which originated at the time of military
rule continue to be used. In this situation, special care needs to be
taken to ensure that the NHRC's independence is fully secured.

The government has compared South Korea's proposed NHRC
with that of other countries such as Australia. But such
comparisons are misleading - Australia has a powerful legislature,
strong institutions and a media which plays a key role in
uncovering human rights abuses. South Korea is in a different
situation and needs a NHRC which can operate independently and
effectively in your own country’s situation.

4) What is a positive working relationship between NGOs and the
government in establishing a NHRC?

NGO should be included in the consultation process for the
establishment of an NHRC and their involvement must be taken
seriously. Experience in many other countries shows that NHRCs
cannot function effectively without the cooperation, support and
trust of civil society. International organizations like Amnesty
International can make suggestions for improvement from the point
of view of international standards, but human rights experts in
South Korea are best placed to know what will work in the
Korean context. This is why their involvement is so critical.

In South Korea the Ministry of Justice has clearly mismanaged
the consultation process in its attempts to dominate the proposed
NHRC. Amnesty International believes the government still has
time to enact a good law, but must take into account the views of
human rights NGOs who have made many good and reasonable
suggestions. The NHRC will only be effective if it commands the
respect of NGOs and the rest of civil society.




5) In your opinion what is the main problem in establishing the
NHRC in South Korea?

We believe lack of effective consultation is the overall problem
which has marred this process and led to the current situation. As
an outside observer, we have felt throughout the past year that the
Ministry of Justice has been very reluctant to give up its overall
authority over human rights matters. This is a fundamental
problem because the NHRC will never be able to function
effectively without the support of the human rights community.
The other main problem is the lack of independence of the
proposed NHRC and its relatively weak powers.

6) Why is Al staging a campaign on South Korea at the moment?

Our campaign on South Korea is mainly focused on three areas:
amendment or abolition of the National Security Law, the
establishment of an independent NHRC and the improvement of
workers” rights. We are campaigning now because we have
long-standing concerns about this issues, but also because we see
real opportunities for reform.

South Korea has a President who is committed to human rights
protection and a government which claims to uphold universal
human rights principles. As human rights improve in South Korea,
we hope to see South Korea emerge as a country which takes a
lead on human rights initiatives at the UN and in the Asia region.

We believe the country can and should take this leading role,
but at the same time South Korea must remember that human
rights protection starts at home.

SO

5-1. AMNESTY INTERNATIONAL:
OPEN LETTER TO PRESIDENT KIM Dae-jung

23 Qctober 1998

In late September South Korea’s Ministry of Justice published its
draft "human rights act', including provisions for the establishment
of a national human rights commission in South Korea.

Amnesty International believes the new commission could be an
important institution for the protection and promotion of human
rights in South Korea but is concerned that the legislation as
currently drafted will not give the commission sufficient
independence or powers to function effectively. The organization is
also concerned that the legislation will be passed without adequate
public  consultation,  particularly =~ with  non-governmental
organizations (NGO). It is vitally important that the new institution
complies with international standards and that it enjoy the trust
and confidence of the human rights community in South Korea.

The following open letter from Amnesty International’s Secretary
General Pierre San to President Kim Daejung outlines these
concerns, which he discussed with the South Korean Government
during a visit to the country in September. The organization is also
writing in more detail on this subject to the Minister of Justice.

International Secretariat, 1 Easton Street, London WCIX 8D,
United Kingdom
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President Kim Dae-jung
Office of the President
Seoul

Republic of Korea

23 Qctober 1998 Ref.: TG ASA 25/98.34

Dear President Kim Dae-jung, When you took office in February
this year, Amnesty International welcomed the commitments you
made to strengthen human rights protection and to establish a
national human rights commission. National human rights
institutions play a key role in the protection and promotion of
human rights in many countries but it is vital that such institutions
are independent, fully empowered and enjoy the trust and
confidence of civil society, particularly the local human rights
community. We are therefore extremely concerned that the
government has produced a draft law which is seriously flawed
and intends to secure its adoption of this law without adequate
public consultation.

As a former victim of human rights violations, you know the
importance of human rights protecion to South Korea's
development as an open and democratic society. The new national
human rights commission could be a hallmark of your presidency.

But it is essential that the commission is a good and effective
institution which commands the respect of organizations and
governments, both in South Korea and throughout the world.

The draft legislation prepared by your Ministry of Justice does
not in its present form conform to international human rights
standards. It would result in a commission which lacks
independence and investigative powers and does not have the
authority to enforce its recommendations. It will also have a very
limited mandate. If the legislation is adopted in this form, there is
a serious risk not only of establishing a poor human rights
commission but also of undermining the credibility of your human
rights reform program.

Under the draft legislation, appointments of commissioners and
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governors will effectively be controlled by the government and may
include government officials. The law should ensure that the
commission consists of men and women known for their integrity,
impartiality and human rights expertise, and it should reflect the
overall balance of society.

The draft envisages that the commission will only have the
authority to investigate a narrow set "human rights abuses", limited
to violations committed by law-enforcement personnel. A vast range
of economic, social, political and civil rights do not appear to be
covered by the act. Even the rights contained in the South Korean
Constitution are not all covered.

The draft does not give the commission clear powers to review
legislation to ensure its conformity with international human rights
standards. It also fails to give the commission the powers it will
need to ensure that state agencies cooperate with its work, to
enforce its recommendations and to publish its findings without
government approval.

The law offers human rights organizations who register with the
Ministry of Justice, the benefit of state funds and the authority to
raise public funds, but does not spell out the consequences for
those organizations who do not wish to register. Amnesty
International is opposed to several provisions of the law which
appear to have the potential to curb the activities of independent
human rights organizations.

My final point concerns the consultation process for the
establishment of this commission, which has been neither open nor
public. The draft law was drawn up by the Ministry of Justice in
secret, without any consultation with human rights experts in South
Korea. The draft law was made public in late September and there
has been just one public forum to date.

In spite of criticism of the draft law from human rights
organizations in South Korea, your government seems determined
to have the act adopted by 10 December 1998. We understand the
symbolic importance of this date and your desire to show the
South Korean people and world that South Korea has developed
into a country which respects human rights. But the content of the




law is the most important consideration and the international
community will not be impressed by the establishment of a weak
and ineffective human rights institution. We urge you therefore to
allow more time for public debate about the proposed commission
and to redraft the legislation, establishing a commission which is
fully independent, empowered and has a broad mandate. In this
way, you will leave an important human rights legacy for all South
Korean.

Yours sincerely, Pierre San
Secretary General

INTERNATIONAL SECRETARIAT, 1 EASTON STREET, LONDON
WCIX 8DJ, UNITED KINGDOM

5-2. AMNESTY INTERNATIONAL:
PUBLIC STATEMENT SOUTH KOREA

AT INDEX: ASA 25/17/99
9 April 1999

Government proposal will set up a weak national human rights
commission without proper consultation with civil society. As
dozens of South Korean human rights activists stage a hunger
strike in central Seoul, Amnesty International has written to
President Kim Daejung urging him to consult civil society before
agreeing on controversial new legislation to set up a national
human rights commission.

Members of 18 human rights groups are currently on hunger
strike at Myongdong Cathedral in protest at their exclusion from
discussions on the establishment of the commission and the content
of the proposed legislation to set it up. A draft law, agreed in
mid-March by the Ministry of Justice and the ruling party, is likely
to be submitted to the National Assembly this month, without
proper consultation with South Korean human rights organizations
and experts.

Amnesty International has repeatedly expressed its concern that
discussions on the establishment of the new commission have been
dominated by the Ministry of Justice which has sought to minimize
its powers. The government’s new draft legislation seems designed
to set up a commission which lacks independence and has weak
investigative powers over a limited range of violations.

Amnesty International has wamed the government that a
commission established without proper consultation is likely to be
ineffective because it does not have the support of civil society.
The organization also believes that the process for establishing the
new commission has demonstrated a lack of transparency on the
government’s part.

In her letter, Amnesty International’s Deputy Secretary General
called for an assurance that the new commission will be established
in full conformity with international human rights standards and
that it will be fully independent of the Ministry of Justice. The
current proposal seems destined to create a weak and ineffective
institution which does little to enhance human rights protection in
South Korea and will not win the support of the international
community.

ENDS.../

AMNESTY INTERNATIONAL, INTERNATIONAL SECRETARIAT
1 Easton Street, London WC1X 8DJ, United Kingdom

Tel: (44) (171) 413 5500. Fax: (44) (171) 956 1157
E-Mail: amnestyis@amnesty.org Web: hitp://www.amnesty.org

For further information, please contact the East Asia team,
Amnesty International, on +44 171 413 5665




5-3. AMNESTY INTERNATIONAL:
OPEN LETTER TO PRESIDENT KIM DAE-JUNG

To : President Kim Dae-jung
From : Amnesty International
Date :April 9, 1999

9 April 1999

Dear President,

I am writing to express concern about your government’s draft
legislation to establish a national human rights commission. This
draft, the main points of which were made public on 22 March,
has been drawn up without consultation with human rights
organizations and experts in South Korea. It may now be adopted
by the National Assembly without allowing adequate time for
public consultation. We are also concerned at reports that the new
draft does not conform with international standards on the
establishment of national human rights commissions.

On 22 March the Ministry of justice and the National Congress
for New Politics are reported to have come to and agreement
regarding the draft law and government officials stated that the
new draft would be sent to the National Assembly in early April.
Amnesty International is concerned that there is insufficient time or
opportunity for human rights organizations in South Korea to
comment on the new proposal. Your government appears to have
withdrawn an earlier agreement to include non-governmental
organizations in the drafting process for the new legislation.

Amnesty International urges you to ensure that civil society,
including human rights groups and independent experts, are given
adequate time and opportunity to comment on this new draft law.

Eighteen human rights organizations are currently opposing the
new draft, and the fact that they have not been consulted about its

contents, by staging a hunger strike at Myongdong Cathedral in
Scoul. We believe that South Korea’s national human rights
commission will not be able to function effectively without the
support and cooperation of civil society.

The new draft law is reported to be very similar to the first
draft, drawn up in September 1998. We are concerned that
provisions of this draft, and the commission’s legal status as a
"corporate body", will not give it sufficient independence from the
Ministry of Justice.

Amnesty International believes it is of critical importance that
South Korea's human rights commission and to ensure that it has
confidence of human rights organizations in South Korea.

We are also concerned to learn that according to the new draft,
the commission will only investigate a narrow range of violations,
that it will have weak investigative powers and that it will lack the
authority to enforce its recommendations.

In February of this year, on the first anniversary of your
administration, you emphasized the importance of a human rights
commission which is fully independent and free from government
influence. We are confident that you remain committed to
upholding these principles. Amnesty International believes that
South Korea could establish a human rights commission which is a
powerful institution for the protection and promotion of human
rights and a lasting testimony of your government’s commitment to
human rights reform. A weak commission which lacks
independence and does not have the confidence of the human
rights community will be ineffective and will not command the
respect of the international community.

I look forward to receiving your response on the above concemns.

Yours sincerely,
Patti Whaley
Deputy Secretary General




54, Brief report from a meeting between Amnesty
International and officials of the Ministry of Justice,

13 April 1999.

Three officials of the Ministry of Justice visited our office on 13
April 1999 to discuss South Korea’s proposed NHRC. The three
officials were Mr. Kwak Moo-keun (Director of the Human Rights
Division), Mr. Lee Young-man (Prosecutor) and Mr Suh Chang-hee
{prosecutor). Mr. Kwak spoke for the delegation throughout the
meeting.

Mr. Kwak explained that the main purpose of his visit was to
correct our misunderstanding about the draft law, which has now
been submitted to the National Assembly. He referred to our letter
of 9 April addressed to President Kim Dae4jung in which we had
expressed concern about the lack of consultation on the new draft,
about the lack independence of the proposed NHRC and about its
limited mandate and powers.

Regarding the process of drawing up the draft law, Mr. Kwak
said that there had been extensive consultation. He listed four
public forums, six meetings between the MOJ and the ruling party,
numerous TV and radio slots and extensive media coverage of the
issue. He said the draft law had been revised three times and that
the latest draft included many of the NGO’ comments. He gave us
an English translation of the draft law. He said that we should
listen to both sides of the argument, not just NGO.

Mr. Mungoven (Director of Al's Asia Program) reiterated Al's
concern that the entire consultation process had lacked
transparency. For example, until now neither the UN nor Al has
received a copy of the draft legislation from the government.
Although the Ministry of Justice may have felt the consultation was
adequate, this was not the perspective of international and domestic
NGO. We feel the government have mishandled the consultation
process but could resolve this situation by talking with and
listening to the NGO. He reiterated Al's concern that the NHRC
will not be effective if it does not have the confidence and support

of South Korean human rights groups and civil society in general.

Mr. Kwak outlined the provisions of the draft law. He said the
new draft was very different from the original. For example, the
manner of appointing commissioners had been altered. He said the
corporate status of the NHRC would give it effective independence
from government influence while the status of state agency would
leave it vulnerable to political influence. However, he said that the
MOJ is responsible for human rights protection in South Korea so
there will be links between the NHRC and the MOJ. The intention,
however, is that the MOJ will not control the NHRC.

Mr. Kwak claimed that the commission would be able to publish
its findings in an independent manner, without any influence from
the MOJ. Its recommendations would be submitted to the MOJ as
the agency responsible for human rights, but not necessarily before
publication or submission to the President and others. He said
main provisions covering the workings of the NHRC were included
in the draft and would not now be promulgated by Presidential
decree. He also claimed that the NHRC's mandate is very broad.
Regarding investigative powers and powers to enforce its
recommendations, he said those who refuse to cooperate can be
fined. The NHRC can make recommendations, though they will not
be legally binding. On some points, he said the draft law was
modelled on laws from other countries, such as Australia.

Mr. Mungoven stressed that all legal systems are different and it
is important to find a model for South Korea which guarantees the
independence of the NHRC in practice. This independence must be
written into the legislation. The NHRC should not be subject to
other laws, such as corporate law or presidential decrees which can
ecasily be changed. Mr. Mungoven expressed concern that the
mandate and powers of the NHRC seem to be framed in terms of
what is permissible under South Korean law, rather than
international human rights standards.

Regarding comparisons with NHRCs in other countries, he
stressed that the political and legislative systems in each country
were different. For example, in Australia, the Ministry of Justice,
the legislature and the media all play a different role to the same
institutions in South Korea. South Korea needs a commission which




is appropriate for it’s particular situation.

In conclusion, Mr Mungoven said we would study the draft law
presented to us with regard to international standards and AI's
own standards for human rights commissions. He said Al could
not endorse an NHRC which falls short of international standards,
is not fully independent and does not have the support of civil
society in South Korea. We would be staying in close contact with
South Korean NGO and would continue to support their efforts to
create a strong and independent NHRC. He again stressed that the
NGO have presented reasonable proposals and are working to get
the best possible NHRC. It is of critical importance that the
government gains their confidence and trust in this process.

He also said that Al's views are presented in a spirit of
cooperation and our wish to see a good NHRC in South Korea.

We also asked for information about proposed amendment of the
National Security Law and in particular about a press report (in
Far Eastern Economic Review) which said that the MOJ has set up
a committee to look into a possible revision.

Mr. Kwak said no such committee had been formed but the
government is now gathering public opinion on the basis of a
survey / questionnaire which will be sent to all sectors of society.
However, he said this is a controversial issue in South Korea,
given the special circumstances and will take time. Meanwhile, he
said that the rate of NSL arrests has fallen and special instructions
have been sent to law enforcement authorities instructing them not
to abuse the law.

Mr. Mungoven expressed concern about the continued use of the
NSL and high expectations from the international community that
the law will be reformed. He mentioned our concern about the
continued pattern of arrests under Article 7 of the NSL and raised
particular concern about the cases of 15 people held in the
Youngnam Committee case, and about the cases of Ahn Jae-ku and
Yu Rakin.

5-5. Statement on the Establishment of the National Human
Rights Commission in the Republic of Korea

The draft Human Rights Law setting up a National Human
Rights Commission is currently scheduled to be submitted to the
National Assembly. On 30 March 1999, it was approved by the
Council of Ministers in the midst of the strong opposition by
human rights NGO in Korea. The draft law retains the earlier
proposals of the government and the ruling party without
substantial changes despite heavy criticism from the international
human rights community, including Amnesty International.

The draft human rights law suffers from serious flaws in many
respects. First, the proposed human rights commission lacks
independence and effectiveness essential for its proper functioning.
Its establishment as a corporate body will place it under the
control of the Ministry of Justice and other state authorities.

Second, it has a very narrow mandate with limited powers and
no authority to enforce its recommendations. And the manner of its
composition is such that its impartiality will be seriously
undermined.

Third, the participation of civil society in the making of the draft
law has been completely excluded. The alternative proposal by the
Korean NGO has been disregarded altogether. In this respect, we
bring the attention of the Korean government to the following
comment of the UN High Commissioner, Mary Robbinson for
Human Rights:

For those of you about to establish national institutions, let me
underline the importance not only of the mandate and the
legislative mechanism for creating a human rights commission but
also the process of public consultation and transparency which
should precede its creation. A national institution established
hastily, — without public —understanding of its role and
responsibilities, will be unlikely fo succeed in its mission. - during
her visit to South Africa in June 1998 -
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The process of establishing a national human rights institution is
a test case for the sincerity and will of the Kim Daejung
government towards further progress for democracy and human
rights in Korea. It also has wider implications for Asian countries
and others as it may serve as a model for states in transition from
authoritarian regimes to democracies after decades of gross human
rights violations.

We, the undersigned, reaffirm the importance of public
consultation and transparency as emphasized by the UN High
Commissioner for Human Rights; urge strongly that the
government withdraw the draft human rights law and make full
consultation with human rights NGO concerned; and request the
UN High Commissioner for Human Rights, inter alia, to provide
the necessary expertise and technical assistance in order to ensure
the establishment of a human rights commission in full compliance
with the relevant international standards on the national human
rights institutions such as the Paris Principles.

6 April 1999, Geneva

Asian Human Rights Commission

Association for the Prevention of Torture(APT)

Franciscan International - Geneva

Pax Romana - ICMICA

Robert F. Kennedy Memorial Center for Human Rights(RFK)
World Qrganization Against Torture(OMCT - SOS Torture)
International League for the Rights and Liberation of Peoples
African Association for Defense of Human Rights

The Voice of the Voiceless for Human Rights

Federation Internationale des Ligues des Droits de 'Homme
South Asia Human Rights Documentation Centre(SAHRDC)

Chapter L. General Provision

Section 2. Basic Policies

(D For the achievement of the purpose this Act prescribed in
section 1, it shall be the basic policy of this Act to make the
following matters into effect and the government shall be
principally responsible for implementation of such policies.

1. education and advertising campaign for improving community
awareness and acceptance of human rights,

2. improvement of the laws, regulations, systems, policies,
practices related to human rights,

3. immediate investigation of the human rights infringement
cases and remedies thereof.

4. other adequate measures to protect and promote human rights

@ Human Rights Commission shall oversee and complement
activities of government pursuant to subsection (D

Chapter II. Duties and Roles of State departments and
agencies in Human Rights Protection

Section 6. Duties of Ministry of Justice
(1) The Minister of Justice shall do as follows :

1. establishment of general and comprehensive plan for human
rights protection an implementation thereof,

2. coordination between state departments concerning human




rights protection.
2. support for the operation of Human Rights Commission.

4. cooperation of human rights organization and any individual
who works for the human rights protection and promotion.

@ The Minister of Justice shall report to the President annual
human rights analysis report which analyzes each year’s situation
of human rights by gathering the recommendation. accusation or
commission of criminal investigation. result of redress result etc.
and designs the improvement until 31 May, next year.

Chapter III. Prohibition of Discriminatory Act

Section 8. Prohibition of Discriminatory Act

Without reasonable cause, anyone shall not do something which
falls within following---any act which is more preference---adversity
to any person--by reason of sex. religious belief, age, disability,
social status, educated school. regional or national or ethnic origin,
physical condition including appearance, marital status, family
status, political opinion. race of color of discrimination.

Chapter IV. Human Rights Commission

Section 14 Articles of Incorporation

@ the Articles of Incorporation shall contain as follows:

1. objectives,

2. name,

3. provisions concerning principal office and regional office,
4. provisions concerning functions and its implementation
5. provisions concerning budget and audit,
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6. provisions concerning Sub-Committee,

7. provisions concerning Secretariat,

8. provisions concerning the Commissioners and officers and staffs,

9. provisions concerning amendment of the Articles of
Incorporation,

10. provisions concerning the enactment and amdment of by-laws,

11. And otherwise, things prescribed by the ordinance of President,

@ When two-thirds numbers of present member of The
Commission decides. The Commission may change the Articles of
Incorporation.

Section 20. Submission of Annual Report

(D The Commission shall, within end of March, transmit to the
President of Republic of Korea (hereafter it will be referred to "the
President”) and the Congress a report about the exercise of ist
function under this Act during last year and present it to the
Minister of Justice.

@ The Commission shall publicize the report pursuant to
subsection (D to public

@ The Commission may produce special reports to the President
and the Congress if it is the opinion that the special reports to the
President and the Congress if it is the opinion that the special
report is needed. In such case, subsection (D, @ are applied.

Section 21. Membership of Commissioner

@ The commission shall be composed of 9 Human Rights
Commissioners (hereafter it will be referred as "Commissioner"),
including the Chief Commissioner, and 4 Commissioner shall be
standing Commissioner.

@ The Commissioner shall be appointed by the President among
the persons who are recognized socially as having the sufficient
experience and insight for the human rights.
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@ Three commissioners shall respectively be appointed with the
recommendation of the House Speaker and the Chief Justice of
Supreme Court

@ The Chief Commissioner shall be appointed by the President
among the Commissioners

® No less than three Commissioners shall be females

® In recommendation of the Commissioners by the House
Speaker and the Chief Justice of Supreme Court pursuant to
subsection@), a female Commissioner should be included and a
standing Commissioner should be designated respectively

(@ Ewvery Commissioner shall continue in office until his of her
successor comes into office, notwithstanding that the term may be
expired.

Section 38. Grant of Fund and Financial Subsidy

@ Government shall grant the fund to the Commission for the
expense needed in the establishment, facility, operation, performance
of the Commission within its budget.

@ The Commission shall give in the written requirement of
granting fund from budget to the Minister of Justice each year.

@ The Minister of Justice shall not adjust the Written
Requirement pursuant subsection @.

@ Affairs concerning the requirement, grant, usage of the fund
and the financial subsidy by subsection (D shall be provided by the
Ordinance of the President.

Chapter V. Procedures of Investigation and Remedy

section 40. the Subject of Investigation by the Commission

<l

The Commission may investigate when the case falls within as
followings(hereafter it will be referred as "human rights
infringement subjected to the investigation");

1. any illegal following act in the course of his or her duties by
members of investigative authorities etc. or detention authorities;

(@ to arrest or imprison a person

® to search and seize

© to censor a person’s letter, to wiretap a person’s electronic
communication or to infringe upon other person’s communicational
secrecy

@ to infringe upon a person’s privacy by disclosing his or her
private life or taking pictures and publicizing them

® to punish or discipline detainees or inmates in the police
detention center. correctional institution, protection facilities. etc.
without a new ground provided for in the laws and regulations

(D to committee a harsh act to a person such as assault. threat
or torture or an act causing physical injury or death to a person

® to insult a person openly or cause him or her to feel sexual
embarrassment

® to force a person to do something that he or she is not
obligated to do, or obstructing other person’s exercise of his or her
rights

2. any act which is fallen under paragraph 1 in the course of his
or her duties by accomplice with members of investigative
institutions

3. any act which is fallen under paragraph 1® by any other civil
servant, or by his or her accomplice in relation to the civil
servant'’s duties. These investigations can be performed only by
approval of two-thirds of present member of the Commission

4. discriminatory act pursuant section 8 to section 10

section 48. The Limit of Investigation and Inquiry of Fact
(D The Commission shall not require the producing the relevant




document or matters, or perform the on-site investigation by section
47 (D paragraph 4, or 2, @, when the Commission requires or
performs thereof, and the relevant chief of central state department
and agency sends the certification letter to the Commission which
includes as follows;

1. it is deemed to hurt the important national interest like
national security and defense, unification, foreign affairs when the
documents or matters go to public;

2. the documents or matters are related with the criminal
investigation, and judiciary proceeding, and enforcement of
conviction, and when it goes to public it falls among one of
follows;

(1) there are sufficient causes to lead the substantial obstruction
of criminal investigation or judiciary proceeding which is pending

(2) there are sufficient causes to lead suffering case-related
person’s reputation, or privacy or security of the life or health;

(3) there are sufficient causes to lead leaking the secret in
course of criminal investigation;

@ The Commission may, to the extent it needs, inquire the
necessary fact to the relevant agencies to affirm the fact if it isn't
capable of requiring of producing the documents or matters, or
carrying the on-site investigation by section (D

section 57. Recommendation on Remedies and Expression
of Advisory Statement

® The Commission may recommend or give advisory statement
to the Complained, or chief of the agencies, facilities, organizations
where the Complained is working, or chief of the supervising
agency on the remedies including matters pursuant to the section
54 shall not require the producing the @) each paragraph, if it is
the opinion that the complaint has the sufficient substance falling
in the human rights infringement subjected to the investigation and
the recommendation or expression of statement is necessary,

considering the result of investigation.

@ The Commission may recommend or give the advisory
statement for the reasonable improvement of laws or regulations,
systems, policies, practices concerning the human rights to the chief
of relevant state agency, if it is of the opinion that improvement in
laws or regulations, systems, policies is needed.

@ The Complained, or chief of the agencies, facilities,
organizations who gets recommendation by subsection @), @ shall
the due respect to and follow the recommendations from the
Commission unless there exists reasonable cause to the opposite.

section 65. Notice and Making through the Minister of
Justice

The Commission shall report to the Minister of Justice when it
conducts amendment of Articles of Incorporation pursuant to
section 14 @, recommendation or advisory statement pursuant to
section 16 paragraph 2, 6, 8, 10, recommendation or advisory
statement pursuant to section 51 (@, section 57 (D, @, accusation
and commission of criminal investigation pursuant to section 59,
and receives the redress result pursuant to section 64 (.

section 67. Complaint Treatment Procedure etc.

Anything which is needed for the complaint treatment procedure
and as such shall be described by the Ordinance of the President if
provided otherwise in the Act.

section 75. Civil Fine
(D Whoever shall be liable on the civil fine not more than 10
million won;

1. if he or she doesn’t comply with or obstructs, or without
reasonable cause evades the inspection pursuant to section 17 @;




2. if he or she doesn't comply with the summons from the
Commission pursuant to section 47 (D paragraph 2;

3. if he or she doesn't comply with the requirement by the
Commission for production of relevant document or matters
pursuant to section 47 (D paragraph 4, or section 47 @ or
produces false or misleading document or matters intentionally;

4. if he or she doesn't comply with or obstructs, or without
reasonable cause evades the on-site investigation pursuant to section

47 @.

® Whoever violates the section 34 shall be liable on non-penalty
fine not more than 2 million won.

Appendix

section 2. Preparation for Establishment

(@ The President shall appoint promoters of establishment who
are not exceeds 7 and responsible for the business of the
Commission’s establishment, with the recommendation of the
Minister of Justice, within six months from the day of
proclamation.

@ The promoters of establishment shall draw up the Articles of
Incorporation and thereafter it shall be put through the approval of
the Minister of Justice.

7-1. National NGO Coalition for Establishment of NHRC:
toward an independent National Human Rights
Commuission

National NGO Coalition for Establishment of NHRC was
established to propose Human Rights Law through democratic
process and to survey the public opinions on the Human Rights
Law.

It was established with 31 non-government organizations from
human rights, women, labor, and the disabled to promote human
rights. It has tried to assemble opinions of the public about the
National Human Rights Commission to construct a more desirable
Human Rights Law. After analyzing the problems of the draft of
the Human Rights Law introduced by the Ministry of Justice, the
group has worked to develop alternatives.

Through holding public hearings and providing materials about
human rights it has been promoting greater public awareness and
interest in human rights and the commission in order to make it
possible for the public to participate and share their ideas of how
to improve the Human Rights Law through a democratic process. It
continues its efforts to establish independent National Human
Rights Committee.

7-2. Members
= Kwangjoo Human Rights Watch
= Citizens for Good Law and Government
* Amnesty International South Korean Section
» Lawyers for a Democratic Society (Minbyun)

I




* National Alliance for Democracy & the Reunification of Korea

* Minkahyup Human Rights Group

» Buddhist Committee for Human Rights

= Institute of Human Rights & Peace in Sungkonghoe Univ.

* The Joint Committee for Migrant Workers in Korea

* The Research Institute of the Differently Abled People’s Rights
in Korea

= KCTU (Korean Confederation of Trade Unions)

* Korean Association of Bereaved Families for Democracy

* Korean Teachers & Educational Workers’ Union {Chunkyojo)

* Chunbuk Solidarity for Peace and Human Rights

» National Campaign for Eradication of Crime by U.S. Troops in
Korea

* Democratic Legal Studies Association

* Korean Professors’ Association for Democratic Society

= Sarangbang Group for Human Rights

* PSPD (People’s Solidarity for Participatory Democracy)

* Catholic Human Rights Committee

= Catholic Priests’ Association for Justice

= Korea Church Women United.

* Human Rights Committee of National Council of Churched in
Korea

» Korean Christian Action Organization

* Korean Gay & Lesbian Association United.

* Korea Sexual Violence Relief Center

= Korean Women's Association United.

* Korean Women's Association for Democracy and Sisterhood

» Korean Women’s Hot Line

= Disabled People’s International Korea

» Association of Physicians for Humanism

ir Se_c;‘arﬁt Office :
' National NGO Coalition for Establishment of NHRC
| SARANGBANG Group for Human Rights

|

|

| |

TEL : +82-2-741-5363  FAX : +82-2-741-5364 '

| EMALL : rights@cholliannet Web: http://www.iworld.net/~rights|

4F., 8-29, Myungryun-2ga Dong, Jongno-gu, Seoul, Korea 110-522/
. ¢/o Pae Kyung-nae
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Urgent Apmfrom Korea

é

Mr‘ Hyung-keun CHUNG, “Tonu _Expert” should not be aﬂowed
to attend the Comm dn on Human Rights. .
"! o H
Mr. Hiungrkeun CHUNG, notonous]y ,-kncvwn perpetrator of torture under the
mil;tary dictatorship in South Korea:d attending the 55" Session of the UN"

_ Camm*sssion on Human Rights as a NBB dele.gate He has been accredited by
i ‘lhc which is a USA-based NGC‘ with

the In1;ernatlonal Educational Devel_:":"

consultative status with UN,
g

Mr CI-’UNG is currently a membe;'ﬁf'ﬂ*é :R!"ational Assembly and belong:;.:. to the

' apposition party called the Grand: Natlgml Party, He was involved m - saveral

tortura cases when he was chief of _._nﬂ-Communist Operation Bureau of the
Agenc}r for National Security and Planﬂing (ANSP) which was the pnncupal state
fnr_ democracy and human rlghts Mt
CHUNG whose nickname s “'Torturqf';tpért" is the simbol of anti-human rights

ﬂg.tres who betame politicians, He}h{n_&lﬁler denied his inviovement in any
torture! cas? nor expressed apology'_‘ntﬂmw He has not been brought to justice

spentdent judicial system and political’ will of
clviliaél governments including the p San "govemment of Kim Daesjung. '

A Tasl;-force of 15 human rights Ncaﬁssuad a statement expressing its: outrage
about i‘lis attendance at the Commisuﬁ' *‘ue 1o his anti-human rights record in the
countr}/ Furthermore, the Task-faree urgeritiy sent its representative, Mr Yang-
kytin I{'ANG to attend the Commlsslari"fto fet the Commission and humah rights
N(""Os know about this scandalous. wenn : Mr. PANG himself was tortured by Mr
CHUNG in 1989 during his detentlan#‘ﬁ'la ANSP.

Tortur@ i$ & crime against humamty,,im]'amr perpetrator of torture should not be
allowqd to attend the Commission:- wmi Human Rights as it is an ms‘ult and
humlliatlon to all human rigghts defaiiiéﬁ who have struggled against all‘ human
rights @Iolaﬁons particularly torture; '

In vie\iil of the above facts, we woula' 5

B
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glvan to Mr. Hyung-keun CHUNG;: . {rﬁﬁ'lﬂdiataly

2, Llrgd all human rights defenders tormke’all hecessary measures to stop hlm from

atter{dmg the Commission as a humm fghfs defender.

lodn-sl'iilt SUH
¥

i :
On be!?alf of 15 human rights NGOs '

0'0'0'000

T e

) Clt!zen s Group for Pun:shment pf

Pepple’s Solidarity for Parﬂcipaﬁoq Immacracy (PSPD)

Kdrean National Congress for ng "

Kdrea People’s Alliances for Soeiﬂ &;bﬁﬁaﬁon
thhahc Priests’ Association for}useim

KOHRNET member organizaticy

ui
!;Ia
u'.
n%

A v e e Hoy

Buddhist Committee for Human; nghﬁ
Catholic Human Rights Commmn
Democralic Legal Studies Assottmkm :
Fellowship for the Suflerers -f"' L
Human Rights Committee
Reunificationof Korea : e,
Korea Association of Bereaved Famillles for Democarcy
Korea Church Human Rights Genmr '
Lawyers for a Democratic Socie .
MINKAHYUP Human Rights C&oup s
SARANGBANG Group for Hufnan nghts

For more in n, plaase contact

PAX Rﬂﬂﬁﬂﬂ MIIC ->0008227415364 ECM

Hyung-(]eun CHUNG

.-:-ﬁa:ttonal Alliance for

Democracy and

e

SARANGBANG Group &

-Human Rights, Seoul, Korea

e A —— —

b 20

Tel : (00-82)-741-58

F_ax (00-82)-741-5364
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i ; 5 ' Pax Romﬁ«MHCHCMICA
15 rue du Grand-Buresis; CP 315, Geneva 24, Switzerland

Tyl 41-22-823-0707, Fax: 41-22433 708,

bl' human rights mechanum
: Arrngnmuts in the Ash-hdﬁl: Region

Pax !ﬂonwnwiatmtonddmsthequeddﬁofﬂlekmow Armngemmandﬂwhlmona]
-Hmmghummﬁonsinthem Pacific

huuudmdmuchmtmqw ‘appreciation the three reports hdtothis
(B/CN.4/1999/93, 94 ﬂm in pmicular the report of the seventh
on Regional Arrangements jéid:in- New Delhi, India in February 1999 and the
; ﬂmmmmﬁmmmFmomemmm
: Imﬂhhimhldmhhﬂn.hﬂm-.b_‘_ 1998, We have found thess documents
. very lnomdehmcmdeﬂ‘m‘b_mkeﬂmmedmmmmmulwmm
toﬁ:ewgmtncedtopmm" :ﬁmnotehmmrights

f mwthnndpmapmtym_ e forthepmmouonmdpmmonaf
ﬂuhtluindlwedbythemqemmcmmlmdthemﬂmﬁminm
.countries. In fact, the econotmii¢: ¢Hikls Jias only confirmed the necessily of Asian
iag: rights mechanisms both at the national and
resiolecis Whilothqmsapromwpoliﬁcﬂmdmmcuglcﬂalmdmb-
bodies such as ASEAN, SAARGFAFEC, etc, the Asian Statos are still far behind

kol nﬁvmmchlﬁommhm*ﬂw

_ N.mgemantundnmna!insﬁwﬁnmshow

ragredn; for the realisation of both civil and political

B #iid ‘tultural rights. We particularly welcome the

rk for regional techpical spution: in the Asian-Pacific region designed to

. r!ghf:i mﬁ""’- 'Wm'.;_;_,”;quﬁr e right mm
[/ m»gﬂwnb; B capacities, S &

realisation of the ruﬁinmwpmm and economic social énd cultural

i"

!
2
?



national Jevels by implementing all

: ,Nm.liﬂm Rights Institutions

_ .lunal998

3 Toowd‘uppolnﬂrmLSomh

The human rights law itselfmﬁ'm';'_,,'
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With regq-d to the economic and social ri s, we:would like to take note of one important
conclusioh made at the Jakarta Workshop: on-national human rights institutions in 1998,
which emiphasised “the need for imrmrw financial institutions to consider how they
could besi conduct their activities in a manner-that furthered the international stindards
cmbadmé in the International Bill of Efg]ﬂ‘n includmg preparing human rlghls impact
smumntir on their policies and actions”: MB; EICN .4/1999/95). 5

At the sllmc time, we would like tolrlmlﬁd'.i"me Asian governments that mhnlcnl
cooperatipn should not be used as an exciiaé 10" void taking immediate and syttematic
meusum*to combat the gross human nghu viﬂlltions

3

Despite tln different socio-political and s reelmes. it should be possible for Asian
governménts to develop an adequate and 7¢leysnt regional arrangement that accommodates
the univérsal aspirations of peoples in: ihe rogion. The regional process should be
accompanied by genuine efforts to address the' seficus human rights violations at lécal and

omrtenda ons made by the various existing UN

human rights bodies.

Whllomirporhnstlwefforts of several Amwgmnents topmmoteﬂ\ebutter opcratlon
ofnmionp!hmnmnghtsmsﬁnmm waqlﬂwelmmeﬂwdemsmnsmdplms of several

go MuMﬂamMongohl,&mthKomanthndtommhlmhmoml

human mwimmthuywm‘mwoﬂdhketomwuamﬂn

of the participation of civil # ",,,_“fjnﬂ:eunblishmentpmmwwellas

, opennm In this regard, it is worthwhilé to:Listé to the comment of Mrs Mary Robinson,
the UN chComm:m:erfoernm_“_”}

Mﬂdm‘lﬂgherwslttosm.ﬁﬂ'lmm

“For i‘hm of you about to mabm mfoml institutions, let me underlm the
not only of the mandate ard_ﬂg;_hgklaﬂw mechanism for creating @ human
on - but also the process of public consultation and transparendy which
its creation. A national fnstitition established hastily, without public

unde aﬁds‘ng of its role and mpom!&ﬂﬂﬁ"wﬂ be unlikely 1o succeed in lis mt.m'on

To our ré mmmdmommmwmmnmumammmmgmtb
humm uNGOoomnmmtyandUN' perts, ofmuonalhmnnghu
insti has been, with a few ex m from satisfactory. It is because most

ﬁﬂadmpmvideapmjiﬁ-ﬁadmnlmmmfuumpmmof

i

governmgnts
lndapmthnthummﬂghtsNOOsboﬂlmﬂ:ﬁMmdongmnsopm

i .mmduﬂﬂmmghmhwlomw
a Natlorial Human Rights mhmmmbemmmdmmemm
Assembly without proper consultation with Hums rights NGOs and independent; experts.
_[ﬂlwsmmanyaspectssuchasdlwkof

4]
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: w:th righm NGOs concerned.

- Jor ding redress 1o the “

P T T TR e PP

;
i
f

i

indej oA and cffectiveness essenisinl ;’it,n proper functioning and a vmy DATOW
with limited powers and no nlthmity to enforoe its recommendations, .

of human rights defenders mﬁ.: ._weeklong hunger strike in Seoul in pmtest at
xclusion from participating in the ﬁhbluhmem of the commission. We believe that
the pmcess of establishing a National:Human' Rights Commission is a test case for the
gemmk will of Kim Dae-Jung's govestmen

it for the further progress of democracy and

G

h rights in Korea, It also has wider‘implications for other Asian countries as it may
;s a model for other govemmen:s. 1:~.¢. :

Reaﬁi ing the importance of the Mpf pubhc consultation and uunsparmcy we

South Korean government to: wifhdraw: the draft human rights law and to consult

'Cennﬁu Without Specific Plans: tn . &_}J:pn

We would also like to raise our mnmm thoae governments such as Japan, China and

Burmd, which remain indifferent or - able of taking an initiative in emblishing
mtiongu human rights institutions. In thé e of Japan, the Human Rights Comuitice in its
conchyding obscrvation (ccmcmm@.m)’ aficr the review of the Japanese
go s fourth periodic report in Novémber, 1998 cxpressed “its concert about the
lack of institstional mechanisms aveilablé for-irmiestigating violations of humanrights and
(para. 9) and “strongly recomminded (the
m baafv or authority to be set up without

Japangse Governmeni) to set up m
delay'| (parn. 10, c
mmhethemmniﬁmmto

-institution according to the Paris Principles.




What's the Problem in the Controversy of

National Human Rights Commission in Korea?

—-A Brief Contrast between Korean Ministry of Justice's Draft

and NGOs' Netwok's Couter-Proposal

1. Perspective from Independence

A. Core Controversy with regard to Independence of National Human Rights Commission (NHRC)
in Korea

a. An effective national human rights institution shall be one which is capable of acting independently
of party politics, of all other entities, and, in particular, of government institutions which may be in a
position to affect its work as well as to be checked human rights violations. Because of long history
of human rights violations committed by investigative agencies and penitentiary institutions,
independence from those institutions mmst be most importantly considered in the process of drafting
NHRC in Korea,

b. Unlike common law states, Korean Minister of Justice is in a position to supervise and instruct
investigative agencies and penitentiary institutions according to Asticle 30 of Government Structure Law
and Aricle 8 of Public Prosecutor's Office Law.

c. Accordingly, NHRC shall be independent of Ministry of Justice in order to properly conduct iis
functions. Without the independence from the Ministry, the coming national human rights institution
must be an ineffective institution for protection of people's human rights from investigative agencies and
penitentiary institutions.

B. Korean Ministry of Justice's position with regard to relationship between NHRC and the
Ministry

a. The relationship is addressed on Article 2 and Article 5 of the Ministry's Draft which describe
fundamental orientation of the Law and the Ministry's role in the Law. The above articles define
NHRC as a secondary status for human rights protection while the Ministry is in principal charge of
human rights matters. That means NHRC shall be a supplementary institution to the Ministty in
human rights protection matters.

b. The intention of the Ministry appea on Article 16, which prescribes NHRC's legal entity as a body
corporate. The Ministry maintains that NHRC shall not be a government body because the principal
responsibility for human rights is the business of the Ministry.

c. The Ministry has a strong position that a body corporate entity of NHRC will guarantee the



independent status, better than any other form of legal entity. It stresses that NHRCs of Australia and
New Zealand, which are considered as a role model for the states which are trying to establish
NHRCs, have been activating their Human Rights Commissions in the form of a body corporate.
Unfortunately, Korea, however, does not have state agency as a body corporate entity, which can
commonly be seen in common law countries and is independent of Departments of Cabinet. Apart from
structural difference, the argument that a body corporate entity shall be desirable to any other country
for the structure of NHRC is not reasonable in the lights of different history and different experience.
In general, a public corporation in Korea shall be supervised and instructed by government, particularly
by Ministries relating to mandate of the corporation. As a result, the Ministry’ s Draft naturally
contains a number of contents which can negatively affect NHRC’ s functions.

d. The followings are lists which result from the Ministry's body corporate plan:

- Members for Founding Charter, which will prescribe structure of NHRC and its operation, shall be
appointed by the Minister of Justice and the Charter shall be approved by him(Article 18 and Added
Article 2 of the Ministry's Draft).

- Members of the Human Rights Commission, which will be established by the Draft, shall be
recommended by the Minister of Justice(Article 27).

- Details of structure of the Commission and its activities are to be assigned to presidential
decrees(Article 20) and its decrees, in fact, may be enacted in the hand of the Minister of Justice in
Korean legal context.

- The Commission shall have obligation to report to the Minister before issuing recommendations and
after receiving results of measures taken by other institutions(Article 53).

- Anmal Human Rights Reports issued by the Commission, which are to be reported to both
President and Parliament, shall be submitted through the Minister(Article 21).

- The Minister may review the Commission's mandate and coordinate its budget plan(Article 66).

- Administrative fine, which is imposed in case of rejection of the Commission's official request to
investigate human rights violation, will be decided by the Minister(Article 71).

C. Counter Proposal by NGOs' Network

a. Considering Korean human rights history and its reality, we must say the coming NHRC's most
important role shall be in supervision and check against investigative agencies and penitentiary
institutions, which are considered difficult to clear offenders’ mame of human rights violation in near
future. Under this situation, the Commission's investigation against those institutions will be, logically
and practically, impossible where the Commission's legal status becomes a body corporate, which will
be in supplementary position to the Ministry and under the control of the Ministry in personnel
decision, activities and budget plan as $he Ministry argues.

b. Recalling law and legal culture, relation between corporation and government, and possibility to
affect corporation's work, the NGOs' Network believes that NHRC shall be established in the form of a
government institution and be independent of other government institutions in conducting its functions.



¢. The following is lists as a counter proposal to the Ministry’s Draft to guarantee the above beliefs of
the NGOs' Network.

- The Ministry of Justice shall not engage in the Commission's work and its personnel management.

- Members of the Commission shall be appointed by President through a hearing procedure of
Parliament.

- The Commission shall be allowed to make its budget plan without any intervention of the Ministry.

- The Commission shall be autonomous enough to enact regulations for itself on its activities and
working structures without any intervention of the Ministry.

2. Perspective of Jurisdiction

A. The Ministry's Draft addresses subject matter jurisdiction on Article 3 that the Commission will deal
with rights and freedom prescribed on Constitution, Parliament statutes and human rights treaties which
are ratified by Korean government. However, this subject matter jurisdiction is, in fact, considerably
undermined by Article 19, which prescribes the range of human rights violations to be investigated by
the Commission, according to which the violations are confined to acts addressed on Article 9, which
states:

a. Persons investigated are to be confined to government officials of investigative agencies and
penitentiary institutions.

b. Violation investigated are to be confined to eight acts such as illegal arrest and detention, torture
and inhumane treatments, violation to privacy and sexual harassment.

B. The issue of NHRC's jurisdiction has critically important meaning with regard to functions of
investigation and review of the institution, because conflicts of jurisdiction are difficult to be seen in
other functions such as tasks of advising government and education of human rights , or, not serious.

C. Practically the Commission's subject matter jurisdiction, according to the Ministry's Draft, can be
said that it will be confined to the above Article 9's eight violations.

D. NGOs' Network wonders how many countriecs have such NHRCs, which just deal with the above
confined violations like the Ministry's view, in the world. @ We read the intention of the Draft between
lines that the Ministty wants to avoid conflicts of jurisdicion between the Commission and other
investigative agencies under control of the Ministry by making the Commission's jurisdiction confined to
the minimum level. We believe that this view intends to reflect the interest of investigative agencies
and the Ministry itself.

E. The NGOs' Network maintains tha@t NHRC shall have jurisdiction over all human rights, ranging
from civil and political rights to economic, social and cultural rights,. We admit that proper restraint
might be imposed within reasonable range in such a case of statute of limitation. We believe,
however, that the range of human rights dealt with in NHRC shall not be confined to only the above
eight acts, all criminally considered, which might result in distortion of definition of human rights.



— 4ranslated }ay MO\S

Chapter I. General Provision

section 1. Purposes
The purpose of this Act is to prevent and redress the human rights

infringement based on any reason in every field of life such as political,
economic. social. cultural ones, and raise awareness of human rights in

Korean society in order to protect the dignity and value of people as

hiuman beings.

section 2. Basic Policies

) For the achievement of the purpose this Act prescribed in section 1,
it shall be the basic policy of this Act to make the following matters
irto effect and the government shall be principally responsible for
implementation of such policies.

1. education and advertising campaign for improving community
awareness and acceptance of human rights,

2, improvement of the laws, regulations, systems, policies, practices

]

related to human rights,

3. immediate investigation of the human rights infringement cases and

remedies thereof.
4. other adequate measures to protect and promote human rights

& Human Rights Commission shall oversee and complement activities of

government pursuant to Subs:fction T.

section 3. Definitions




