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Territorial Disputes in East Asia, the San Francisco Peace Treaty of 1951, and
the Legacy of U.S. Security Interests in East Asia

Seokwoo Lee"

[Abstract]

There are currently three territorial disputes over islands in East Asia in which Japan is a disputant:
against Russia, over the Kurile Islands; against China and Taiwan, over the Senkaku Islands; and
against Korea, over the Liancourt Rocks. Although all the claimants marshal support for their cases
from historical sources, it cannot be denied that much of the uncertainty surrounding the territorial
demarcation is a by-product of immediate post-World War II boundary decisions and territorial
dispositions. The final disposition of territories in East Asia at the end of World War II was effected
by the San Francisco Peace Treaty of 1951. The San Francisco Peace Treaty failed to define the
"Kurile Islands," and further to specify the entity in whose favor Japan had renounced sovereignty
over the disputed islands. Additionally, specific mention of the Senkaku Islands and the Liancourt
Rocks did not appear in the territorial clauses of the San Francisco Peace Treaty. Accordingly, there
is a need for a careful examination of how a series of drafts of the Treaty defined the terms of the
San Francisco Peace Treaty regarding these disputed islands in East Asia. The territorial clause of
the San Francisco Peace Treaty regarding the Kurile Islands can be interpreted as follows: first, the
Soviet Union is the only recipient of the Kurile Islands envisaged by the Allied Powers; second,

. there were no agreed definitions of the "Kurile Islands" among the Allied Powers; and third, there

are strong indications that the Allied Powers preferred not to resolve the matter of the ultimate
disposition of the Kurile Islands in the San Francisco Peace Treaty. The Senkaku Islands were not
included as either Chinese and Taiwanese or Japanese territory by the drafters of the San Francisco
Peace Treaty, and Article 3 of the San Francisco Peace Treaty did not, to the point of specificity,
define the territories that were placed within the area of the United Nations trusteeship with the
United States as the sole administering authority. The territorial clause on the Liancourt Rocks
could indicate that the San Francisco Peace Treaty assigns the Liancourt Rocks to Japan. However,
due to the contradictory nature of the various drafts of the treaty, Korea may still be free to establish
that the "Korea" renounced in the San Francisco Peace Treaty included the Liancourt Rocks.

" D.Phil. (International Law), Assistant Professor, College of Law, INHA University, Korea; leeseokwoo@inha.ac.kr
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I. Introduction

In 1895, Japan signalled its intention to join the world's great colonial powers by embarking on an
aggressive campaign of territorial expansion in East Asia'. This campaign, though successful on its.

' The geographical definition of East Asia used in this paper encompasses North-East Asia, which includes the East
China Sea and the Sea of Japan/East Sea. It is surrounded by the People’s Republic of China [hereinafter ‘China’], the
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own terms, spread death and misery to millions of people living in the acquired territori ;
: t
in 1945, Japan's empire imploded. & quired territories. Finally,

This A.rticle argues that while the post-war period offered the opportunity for the complete and
unambzggous resolution of territorial questions regarding Japan, the lack of precision in ke

dipl.om.atlc _documents, especially the San Francisco Peace Treaty of 1951, allowed ccrtm'i
terptonal dlsputes to arise between Japan and its neighbours. For example, Japa;l and Russia both
clz}lm sovereignty over the Kurile Islands, a small group of islands, currently occupied by Russia
1y11?g to the nor_'th of Hokkaido, the northernmost of Japan's four main islands. Additionally, Ja an’
China, and Taiwan all claim sovereignty over eight uninhabited islands in the East Ch;na pSez;
lmovl:n as th(? Senkaku Is!ands. _Finally, Japan and Korea both claim sovereignty over the Liancourt
([,{:ccu ;i’e; bp;l[zo(:-z anjocky islets in the Sea of Japan/East Sea. The Liancourt Rocks are currently

Thjls Article first exami_nes the bistorical background of each dispute including the bases for the
clau_ns made by the.vanous parties. In the case of the dispute between Russia and Japan over the
Kurile l_slands_, treaties f{xccuted between the two countries in 1855 and 1875 are the starting point
of_ the (l_lscuslflon. Questions remain as to whether the San Francisco Peace Treaty had the effect of
reinstating the terms of pre-war treaties, and if so, whether the treatie i

] s s s themselves
enough to put the conflict to rest. = B

The claimants disagree over who first discovered and effectively occupied the Senkaku Islands and
whether t_he_y were terra nullius when Japan incorporated the islands in January 1895. In the same
context, it is also questionable whether China ceded the Senkaku Islands along wiﬂm Taiwan to
Japan und_er the Shimonoseki Treaty after being defeated in the Sino-Japanese War in May 1895
The question also remains as to whether the islands reverted to China after Japan's defeat in 1945'
were incorporated into Taiwan in 1949, or were restored to Japan as part of Okinawa in 1972. ’

{\s to the IT.iancourt Rocks, Japan specifically affirmed its claim to the Liancourt Rocks by officiall

incorporating them into Shimane Prefecture in 1905. Japan opines that the Liancourt Rocks werz
terra nu!l:‘u_s in 1905, and therefore subject to occupation, while Korea asserts that historical
Flocumenta}tlon proves that the Liancourt Rocks belonged to Korea prior to Japan's alleged 1905
lncorporatlc?n, tl}ert?by refuting Japan's contentions that the Liancourt Rocks were terra nullius
Korea regafned its independence in the aftermath of the Second World War, and Japan specificall ;
;enoupced its claims to several named islands in the Sea of Japan/East Sea ,when it signed the Sai
TLTS,CI?CO Pleace Tfl:eaty. However, the treaty was silent regarding the status of the Liancourt Rocks.
i ;h ::i :;?:{;El dlsf"ty years the two sides have exchanged unilateral declarations of sovereignty

T'llllem_ this Articlg analyzes the diplomatic and political maneuvering that allowed these territorial
questions to remain unanswered. Included in this section is a discussion of the declarations of intent

R . . % P 4

Sp?:ilghg of China .[heremaﬂer Taiwan’], Japan, North Korea, South Korea [hereinafter ‘Korea’, unless otherwise

an an?:l ]l:t and Russ:a: The order of the ref‘er_ence to the disputants in this paper is based on the current occupant country

- the counter dlspultants later. Regarding the name of the islands in dispute, this paper uses internationally known
es or the names used in the current occupant country. ¢
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issued by the Allied Powers late in the war when it was apparent that Japan would be defeated, 1.€.,
the Cairo Declaration, the Yalta Agreement, and the Potsdam Proclamation. These resolutions
provided the general framework for the San Francisco Peace Treaty. The evolution of the San
Francisco Peace Treaty itself, as revealed in a series of interim drafts, is also examined. The
ongoing territorial disputes in East Asia, as this research demonstrates, involve intertwined political
and legal issues. In other words, these three territorial disputes have multifaceted implications for
the disputants on the one hand, and for the relations between the disputants and the interested
powers, notably the United States, on the other hand. The rivalry between the United States and the
former Soviet Union in the period of the Cold War; the complicated stance of the United States in
the cross-strait relations between China and Taiwan; and the hands-off policy of the United States
in the territorial disputes between Korea and Japan are only partial examples of U.S. involvement in
the territorial disputes in East Asia. This situation is complicated by the fact that regional stability in
East Asia has been largely influenced by U.S. security interests.

Finally, this Article offers observations regarding the future course that the disputes might take.

IL. The Current Positions of Each Claimant on the Territorial Disputes on Islands in East
Asia

The current position of each claimant on the territorial disputes on islands in East Asia vividly
illustrates a deadlock situation. For example, as to the territorial dispute over the Kurile Islands,
Russia has emphasized that the inviolability of Russia’s border remains “its principle,":" and the
Russian parliament also stressed that it will not ratify any agreement on the transfer of any of the
Kurile Islands to Japan, and the settlement of the issue is not “a matter of today, tomorrow or even
the day after tomorrow.”” Russian Foreign Minister Igor Ivanov further announced that Russia
planned to explore mutually acceptable forms of cooperation with Japan over the disputed Kurile
Islands, but “We intend to solve these questions without detriment to the sovereignty and territorial
integrity of the Russian Federation.” President Yeltsin of Russia once said that the problem of the
four islands should be put aside for the next generation of leaders to resolve.” Meanwhile, Japanese
Prime Minister Miyazawa said that “the disputed ‘Northern Islands’ [should be] returned to

2 See, Itar-Tass News Agency, “Japan — Russia (Kurils): ‘Interference’ Claims”, Moscow, Mar. 30, 1999, available in
International Boundary News Database at: http:waw-ibru.dur.ac.uk/databasef data.html by search term ‘Kurile’ (last -

visited 2005-08-15) [hereinafter ‘IBRU News Database/ Kurile’] _
3 See, Itar-Tass News Agency, “Japan — Russia (Kuriles): “Will Not Transfer” Kuril Island to Japan”, Moscow, May 22,

1992, available in ‘IBRU News Database/Kurile’
4 See, Itar-Tass News Agency, “Peace Treaty Discussions in Tokyo”, Moscow, Feb. 10, 2000, available in ‘IBRU News

Database/Kurile’
5 See, Kyodo News Service, “Japan — USSR Yeltsin on Kurile Islands”, Tokyo, Jun. 13, 1991, available in ‘IBRU News

Database/Kurile’
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3‘6 . . .
Japanese control””, and Japanese Foreign Minister, Taro Nakayama, urged Russia to make a

«political decision to end the territorial dispute over the [Kurile Island]”’.
Conc;mm’g the disputed Senkaku Islands, the Director of the Treaty and Legal Affairs Department
of Talwan s For.mgn Ag‘falrs Ministry stated that “[It] is indisputable that the islands are z?rt of th
tem-tory‘of [Taiwan]”®, and that “Taiwan will continue to defend its national sovereF; ang
fishing ng'hts by pro'tecting our territorial integrity and solving disputes rationally " As %Illgsman
for the 'Chn?ese Forsxign Ministry also emphasized that “[The Senkaku] Islands belo.ng to é)hina this
is an h1stor_10al _fact , and further went on to say that “Beijing [is] sticking to the principle s,tated
!)y De_ng Xiaoping years ago that the territorial dispute should be shelved and both sides should
into ‘!Ol-nt development[, and] the islands dispute would be resolved through bilat 8‘;
Esﬁﬁ::;tlo;ls “whvmtla fodndti}l;ions [al;e ripe.”"'! However, the Foreign Minister of the current occupe;ﬁt
ountry, apan, state at “[The Senkaku Islands] in question i

hastoncall){ and lggally and no territorial dispute exists] a:?d therefont‘l: (:h:rze\r;aiaxfﬂiiii ;(e::t(ilr(y
... on the issue” “, and the Japanese Prime Minister, Ryutaro Hashimoto, further stressed thatath:

“[Senkaku Islands] were indigenous to i S aig ;
exists.”” g our nation, and no territorial dispute over the islands

The _ofﬁmal stance on the disputed Liancourt Rocks stated by the Korean Ministry of Forei

Affairs is that: “[Liancourt Rocks] cannot be subject to any diplomatic negotiations or review b etﬁn
lntematlo.nal Court of Justice inasmuch as [they are] an integral part of Korean territory histori 4 11 :
geographically and legally ..., and international law supports it. We have been gercisingc iezi

territorial and jurisdictional rights over the i i
el gh e islets and therefore, they are not subject to

Mflal.lWh.ile’ Japanesp Foreign Minister Ikeda maintained that “[Liancourt Rocks] are historicall
aﬁ_ in view of the mtematnopal law, an integral part of Japan™", and further the Japanese Primi:
inister Hashimoto restated in the Japanese Diet that “Japan’s position over the [Liancourt Rocks]

F
See, Kyodo News Service, “Japan — Russia (Kuriles):
L e, ‘15* ia (Kuriles): Statement on Northern Islands”, Tokyo, Feb. 3, 1992, available

7
See, Kyodo News Agency, “Japan — USSR: J. isi *Kuri
‘ilnS‘IBRU i Databasemuﬁlg‘ : Japan Appeals for Decision on ‘Kuriles’, Tokyo, Oct. 11, 1991, available
ee, Central News Agency, “China — Japan — Taiwan: Tai i i Ap!
ﬂf;m'lab!em okl Databawsenkaku;: aiwan: Taiwan Restates Islands Claim”, Taipei, r. 19, 1996,
ee, Xinhua Domestic Service, “China — Japan — Taiwan hrin i
’ a 3 : =
?ng, e i Databasejserl:kaku’ apanese Shrine Built on Diaoyu Islands”, Beijing, Apr. 29,
e, Kyodo News Service, “China — Japan: Senkaku Islands Dispute”, Tokyo, Dec. 16, 1996, available in ‘IBRU

h’ews Database/Senkaku’
Id.

:; Id.
See, Kyodo News Service, “China — Jaj i
s : : X — Japan — South Korea — Taiwan: T i ?
1140’ 1996, available in ‘IBRU News Database/Senkaku’ ey D A e, iy

See, Yonhap News Ag “Japan th Korea: Di T

> ency, “Japan — Sou orea: Dispute over Tok-T ima”

Wbpeared; . . =2 o/Takeshima™, Seoul, Mar. 2, 1996

g Plpe, ed in Kyodo News Service, Tokyo), available in ‘IBRU News Database/Tok-Do and Takeshima’ L




... had been consistent and that Japan will continue diplomatic efforts to resolve the dispute
peacefully.”"®

From analysis of these statements and counter-statements the following positions of each claimant
on the territorial disputes on islands in East Asia can be drawn. First, among the stances on the
respective territorial disputes held by the current occupants, slightly different nuances are
recognisable. Against the respective territorial disputes, Japan (in the case of Senkaku Islands) and
Korea (in the case of Liancourt Rocks) have refused to recognise the existence of the territorial
disputes, and thus maintained that there is no reason to negotiate. Meanwhile, as mentioned earlier,
the Russian position on the issue of the Kurile Islands can be said to be that Russia recognises the
existence of the territorial dispute between Russia and Japan, but refuses to take any action on the
issue.

Second, the stances taken by the counter disputants can be categorised in the following way. Japan
(in the cases of Kurile Islands and Liancourt Rocks), and China and Taiwan (in the case of Senkaku
Islands) maintain that the disputed islands are, respectively, an integral part of their country.
However, Japan, and China and Taiwan prefer to approach the issue by diplomatic efforts, and thus
to resolve the disputes peacefully.

Third, despite these territorial disputes, each claimant reaffirms its existing friendly and co-
operative relations with the other counter disputant(s). Each further agrees to strive to resolve the
frictions stemming from the territorial issue ' though there is not been any substantial progress
made in this connection save in respect of the Kurile Islands.'®

16 See, supra, note 13
'7 See, supra, note 14
'8 After President Yeltsin’s visits to Japan in September 1992 and October 1993, the Tokyo Declaration was signed,
which established “the clear basis for negotiations toward an early conclusion of a peace treaty through the solution of

the territorial issue on the basis of historical and legal facts and based on the documents produced with the two

countries’ agreement as well as on the principles of law and justice.” Thereafter, substantial progress was made between
the two parties, including Russia — Japan Summit Meeting on the occasion of the Moscow Nuclear Safety Summit in
April 1996; Russia — Japan Summit Meeting on the occasion of the Denver Summit in June 1997; Russia — Japan

Summit Meeting in Krasnoyarsk in November 1997; Russia — Japan Summit Meeting in Kawana in April 1998;
Japanese Prime Minister Obuchi visit to Russia in November 1998 (signed the Moscow Declaration on Establishing a
Creative Partnership between Japan and the Russian Federation, and Agreement on the Establishment of a

Subcommittee on Border Demarcation and a Subcommittee on Joint Economic Activities within the Framework of the

Russian — Japanese Joint Committee on the Conclusion of a Peace Treaty). The Ministry of Foreign Affairs, Japan,

Japan's Northern Territories (1999), available at http:/www.mofa.go.jp/region/europe/russia/territory/index.html (last
visited 2005-08-15). The measures taken by the two parties to create an appropriate environment for negotiations

toward solving the territorial issue are: mutual visits between Japanese citizens and the current Russian residents of the

Kurile Islands without passports or visas; visits to the graves in the Kurile Islands; and, withdrawal of Russian military
troops from the Kurile Islands. The Ministry of Foreign Affairs, Japan, id.
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I11. Territorial Disputes in East Asia, the San Francisco Peace Treaty of 1951, and the Legacy
of U.S. Security Interests in East Asia

[11.1. Territorial Disputes between Russia and Japan Concerning Kurile Islands

I11.1.1. Drafts of the Territorial Clause of the San Francisco Peace Treaty and their Implications

The territorial disposition of the Kurile Islands was addressed in the San Francisco Peace Treaty.
Article 2-(c) provided that “Japan renounces all right, title and claim to the Kurile Islands, and to
that portion of Sakhalin and the islands adjacent to it over which Japan acquired sovereignty as a
consequence of the Treaty of Portsmouth of September 5, 1905”."° Since the San Francisco Peace
Treaty Qrovides only for a renunciation of Japanese sovereignty over the Kurile Islands without
mentxomr}g l'?y name who should own them, a clarification of the effect of the legal disposition of
these territories is required. Thus, allied to the basic rules of treaty interpretation as provided for in
the Vienna Convention on the Law of Treaties®® (hereinafter ‘Vienna Convention’), each draft of
the territorial clauses of the San Francisco Peace Treaty will be gone through for that purpose.

195 s
: Article 2(c), 3 U.S.T._3169; 136 U.N.T.S. 45 [hereinafter ‘SF Peace Treaty’]. A full text is also available on the
Nternet at http://www.taiwandocuments.org/sanfrancisco01.htm (last visited 2005-08-15)

1155 UN.T.S. 331 [hereinafter ‘Vienna Convention’]
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Table 1: Territorial Disposition of the Kurile [slands in the D

Drafts

Territorial Disposition of the Kurile Islands

March 19, 1947

The currently disputed Kurile Islands (Etorofu,
Kunashiri, Shikotan, and the Habomais) were to be
handed over to the Soviet Union.

rafts of the San Francisco Peace Treaty

August 5, 1947

The currently disputed Kurile Islands were retained by
Japan.

January 8, 1948

This draft refrained itself from defining the Kurile
Islands that Japan should cede to the Soviet Union.

October 13, 1949

The currently disputed Kurile Islands were retained by
Japan.

November 2, 1949

The currently disputed Kurile Islands were excluded
from Japanese territory, and to be ceded to the Soviet

Union.

December 8, 1949

The currently disputed Kurile Islands were retained by
Japan.

December 19, 1949

The Kurile Islands should be transferred to the Soviet
Union, but the draft failed to clarify the definition of
the Kurile Islands.

December 29, 1949; January
3, 1950

Etorofu and Kunashiri were recognised as the Kurile
Islands, thus should be transferred to the Soviet
Union, while Shikotan and the Habomais were to be
retained by Japan.

August 7, 1950; September
11, 1950 :

These drafts stated Japanese acceptance of the
territorial disposition over the Kurile Islands exercised
by the Allied Powers, but it also failed to clarify what
the reference to Kurile Islands in the provision meant.

March 12, 1951

This draft manifested the cession of the Kurile Islands
to Soviet Union, but it was not clarified what was
included in the definition of the Kurile Islands.

March 17, 1951

This draft manifested the cession of the Kurile Islands
to Soviet Union, but it was not clarified what was
included in the definition of the Kurile Islands.

April 7, 1951

This draft counted Etorofu and Kunashiri as part of
the Kurile Islands to be ceded to the Soviet Union, but
Shikotan and the Habomais would be retained by

Japan.

May 3, 1951

This draft manifested the cession of the Kurile Islands
to Soviet Union, but it was not clarified what was
included in the definition of the Kurile Islands.

June 14, 1951; July 3, 1951;
July 20, 1951; August 13,
1951

These drafts manifested a renunciation of Japanese
sovereignty over the Kurile Islands without specifying
who should own them. The Kurile Islands were not

clearly defined.
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The territorial clause of the San Francisco Peace Treaty on the Kurile Islands to the effect that
“Japan renounces all right, title and claim to the Kurile Islands, and to that portion of Sakhalin and
the islands adjacent to it over which JaPan acquired sovereignty as a consequence of the Treaty of
Portsmputh .of September 5, 1905”2, can be interpreted as follows: first, various wartime
re‘soll.lt’l(‘)ns, in particular the Yalta Agreement, have significant legal weight in r:aspcct of territorial
dispositions of the Kurile Islands; second, the Soviet Union is the only recipient of the Kuril
lstands"enwsaged by the Allied Powers; third, there are no agreed definitions of the “I(urile
lsllanlds among the Allied Powers and, even, within the U.S. Department of State; four, due to the
s;gmﬁcat}tly contradictory nature of the various drafts of the treaty, and other rele:'ant i;15trument i
ll;hclque.‘stlon what exactly constituted the Kurile Islands remains unclear; and five, there are stronss
mdxcathns that the Allied Powers preferred not to resolve the matter of the ultim;te disposition o%“
the Kurile Islands by the San Francisco Peace Treaty and, instead, left it to the ﬁ.lturept 1
doubts through the invocation of international solutions. ’ oI

[11.1.2. Japan’s Renunciation of Sovereignty over the Kurile Islands

Thg status of thq Kurile Islands was addressed in the San Francisco Peace Treaty. However, the
Allied Powers fal.led to specify any particular State as the beneficiary of the Japanes.e renuncia,tion
andl thgreforc, it 1s.unclear how the Allied Powers intended to effect the legal disposition of thes ,
territories. In treapes o.f peace in which the vanquished relinquish territory such renunciation iz
generally made. either in favour of the country to which the renounced territory is ceded, or i

favogr of an qltlmate recipient, or in favour of the victorious power or powers designated as ixav'r:n
the right to dx§pose of the sovereignty of the renounced territory. In this respect the San Fr::mc:i;cg
Pt?ace Trqaty is unusu'al in' that Japan renounced “all right, title and claim” to the Kurile Islandso
w1th9ut eql?er conveying title to any other power, or specifying any ultimate recipient, or placin ’
the dlSpOSlthI'l of title explicitly in the hands of the victorious powers. As far as the San Frgncisccg)
Peace Treaty is concerned, Japan simply renounced its rights to these territories without retaining or

obtaining any legal right to the question of the ispositi i
Ainir subsequent disposition, seizur i
territories by any other power or powers. : ok g

:‘;I:hus.i the salient characteristic of the situation is that Japan, by the San Francisco Peace Treaty
imply removed Japanese sovereignty from the territories in question without specifying to whoni

] l . . .

Some Alhe_d E_’owcrs suggested that territorial clauses of the San Francisco Peace Treaty should not
mert?ly delimit .!apanes? sovereignty according to the 1945 Potsdam Proclamation, but specif
E::}c:sely the ultlr.nate dlspo§mon of the renounced Japanese territories. Since, ]'IOWC:ICI‘, it woulﬁ
. raised questions to w_hjch thetre are now no agreed answers, the San Francisco Peace Treaty
did not dctenmnfl: the ultimate disposition of all the territories which were taken from Japan
Ecludmg the Kunlc? Islands. In view of the lack of Allied Powers’ unanimity on the future statuz 0;'
e Kurile Islands, it was agreed that, in the interests of a speedy settlement, no attempt should be

—

A A
icle 2(c), SF Peace Treaty, supra, note 19
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made to reach a final solution of these difficult and complex questions but that the appropriate
course was to have the San Francisco Peace Treaty provide only for a renunciation of Japanese
sovereignty over certain agreed territories. Clearly, the course was to proceed then, so far as Japan
was concerned, leaving the future to resolve doubts by invoking international solutions other than
the San Francisco Peace Treaty.”

I11.1.3. The Legal Effect of the Soviet Union’s Non-Signing of the San Francisco Peace Treaty

Russia claims that the Kurile Islands were promised to the Soviet Union by the Yalta Agreement,
and that Japan accepted this decision when it accepted the Potsdam Declaration leading to Japan’s
surrender in August 1945. Under the terms of the San Francisco Peace Treaty Japan relinquished
the title over the Kurile Archipelago but the treaty did not transfer these islands to another State.
Furthermore the San Francisco Peace Treaty provided that no State that did not sign the treaty shall
derive benefits from it.”*

In his speech in the 2" Plenary Session of the San Francisco Peace Conference on September 5,
1951, Andrei Gromyko, the Delegate of the Soviet Union and Deputy Minister of Foreign Affairs,
stated why the Soviet Union would not sign the San Francisco Peace Treaty. Notable among the
reasons advanced were the following: questions of territorial disposition regarding the Soviet Union,
including the Kurile Islands; legally non-binding status of previous international agreements,
including the Yalta Agreement; lack of protective measures against Japanese re-militarism; lack of
provision on the withdrawal of foreign occupation forces from Japan, notably U.S. troops; lack of
clarity on the restitution of former Chinese territory, and its disposition®*; questions of reparation by
Japan the damage caused during Japanese occupation; and denial of the Soviet Union’s request for

veto power over the proceeding at the San Francisco Peace Conference.”

Although, as he warned, the Soviet Union did not sign the San Francisco Peace Treaty, it is hardly
conceivable to postulate any other State than the Soviet Union as the intended beneficiary of the
Japanese renunciation of the Kurile Islands in the San Francisco Peace Treaty. It is indisputably
supported by the history of several prior international agreements and drafting records during the

22 US Department of State [hereinafter ‘USDOS’], Dept. of State Bulletin, Sept. 17, 1951, pp.454-5

3 Article 25, SF Peace Treaty, supra, note 19

2% All the countries at war with Japan, except China and Taiwan but including the Soviet Union, were invited to the San
Francisco Peace Conference beginning September 4, 1951. The reason why neither China nor Taiwan was invited to the
Conference was the fact that several of the Allied Powers, most notably the United Kingdom, had already recognized
China and could not support Taiwan representing ‘China’. On the other hand, it was inconceivable to invite China since
it was actively engaged in warfare against the UN-sponsored allied coalition in the Korean War. Berton, P., “The
Japanese-Russian Territorial Dilemma: Historical Background, Disputes, Issues, Questions, Solution Scenarios” or “A
Thousand Scenarios for the Thousand Islands Dispute”, (BCSIA QOccasional Paper) (1992), p.45

% Verbatim Minutes of the San Francisco Peace Conference: Speech by Andrei Gromyko (The Delegate of the Soviet
Union, Deputy Minister of Foreign Affairs) in the 2* Plenary Session on Sept. 5, 1951, reprinted in Allison, G., et al.,
Beyond Cold War to Trilateral Cooperation in the Asia-Pacific Region: Scenarios for New Relationships Between
Japan, Russia, and the United States (The Belfer Center for Science and International Affairs, Harvard’s John F.
Kennedy School of Government [hereinafter ‘BCSIA’] Occasional Paper, Translated by the Strengthening Democratic
Institutions Project)(1992), pp.126-7 for extract version of the speech; see also, Berton, id., pp.45-6
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negotiations leading to the San Francisco Peace Treaty. It can be also interpreted, at least
theoretically, that Japanese renunciation of the Kurile Islands in the San Francisco Peace Treaty was
tantamount to de facto recog,nition that these territories had been ceded to the Soviet Union which
occupied them at that time.>

Nonetheless, it is also questionable whether the Soviet Union gained ownership over the Kuriles
[slands in international law given its status as a non-signatory of the San Francisco Peace Treaty.
Two main sources, the Vienna Convention and the San Francisco Peace Treaty itself, can be
examined to clarify this matter.

[11.1.4. Appraisal: Territorial Disposition of the Kurile Islands in the San Francisco Peace Treaty

Japan has a marginally better case that the currently disputed Kurile Islands have historically been
Japanese, were never taken by Japan by force, and thus should in fairness be regarded as Japanese
in the San Francisco peace settlement. Etorofu, Kunashiri, and Shikotan have been described in
Japanese and international usage as part of the Kurile Archipelago, however, and it would be
difficult to prove that they are not a part of the “Kurile Islands” as the term is used in the San
Francisco Peace Treaty.

By signing the San Francisco Peace Treaty, Japan formally renounced “all right, title and claim to
the Kurile Islands”. The San Francisco Peace Treaty, which conferred no rights upon the Soviet
Union, because it refused to sign, did not determine the sovereignty of the territories renounced by
Japan, leaving that question, as was stated by the Delegates of the United States at San Francisco, to
“international solvents other than this treaty™. It is the considered opinion of the United States that
by virtue of the San Francisco Peace Treaty, however, Jagan does not have the right to determine
the sovereignty over the territories renounced by it therein.”’

In strict legal sense, therefore, it is established that Japan cannot rightfully claim ownership of the
Kurile Archipelago, including Etorofu, Kunashiri, and Shikotan that are clearly fitting into the
terminology of either Kurile Archipelago or Kurile Islands. Japan has only a rightful title to the
Habomais placed outside of the currently disputed ‘Kurile Islands’. Most significantly, by failing to
sign the San Francisco Peace Treaty, Russia, on the other hand, does not, and cannot, have a clear
legal title thereunder to the Kurile Islands (Etorofu, Kunashiri, Shikotan, and the Habomais). In sum,
the outcome of the territorial dispute over the Kurile Islands adjudged on the basis of the San
Francisco Peace Treaty may be itemized as follows: first, there is legal ownership vacuum on
Etorofu, Kunashiri, and Shikotan, and Russia has exercised its jurisdiction over them without any

z: See, Adams, J., Theory, Law and Policy of Contemporary Japanese Treaties (1974), p.74

There are, however, other arguable theories, such as that to the extent any residual sovereignty may remain in Japan
after the renunciation, the power to perfect sovereignty in the Soviet Union rests not with Japan but with the parties to
the treaty, because the renunciation ran to such parties. See, USDOS, “Memorandum from Walter S. Robertson
(Assistant Secretary of State for Far Eastern Affairs) to the Secretary of State: J apan-USSR Peace Treaty Negotiations”,
1956/8/25, [USNARA/Doc. No.: 661.941/8-2556]
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international endorsement; and second, Russia should be required to return the Habomais to Japanza,
due to Japan’s rightful title to the Habomais and Russia’s legally groundless occupation of them.

[IL1.5. Further Observations on the Territorial Dispute over the Kurile Islands

[1L1.5.1. The Paths to the Joint Declaration of 1956 and the Territorial Issue

Talks were initiated in London in June 1955 at the Soviet Union’s initiative to normalize relations
between it and Japan. From the beginning the Soviet Union pressed for a simple declaration of the
termination of the war and an exchange of envoys, with settlement of outstanding issues later, but
was confronted by Japanese demands for a prior settlement of outstanding issues before resumption
of relations. In negotiations extending intermittently from June 1955 to March 1956, agreement was
reached on a number of clauses to a draft treaty but an impasse developed on the territorial issue.

The terms of the agreement re-establishing diplomatic relations between the Soviet Union and
Japan, finally reached in Moscow on October 19, 1956, combined Hatoyama’s five points with
most of the agreed clauses of the draft peace treaty which had been reached in the previous
negotiations in London and Moscow. On the territorial issue, Shikotan and the Habomais are
withheld pending the conclusion of a peace treaty, and it is not specifically provided that the status
of Etorofu and Kunashiri, the heart of the previous impasse, would continue to be a subject of future
negotiation.29 This situation significantly changed, however, since the Soviet Union made an issue
of the U.S.-Japan Security Treaty, and concluded by stating that Shikotan and the Habomais would
be returned to Japan only upon condition of signature of a peace treaty and departure of all foreign

troops from J apan.”’

28 In that context, the issue of how Russia could transfer the Habomais to Japan is another important issue to explore,
since those islands were not Russia’s to start with, despite the fact that Russia regarded them as Russian territory by
Allied decision and by occupation. The fact that there are no Russian civilians in the Habomais so far, however, can
shed light on developing the ways t0 transfer the Habomais to Japan without the human factor implications. For
information on the current situation of the Kurile Islands, see, Bondarenko, O., “Appendix J: Paper on the
Contemporary Situation in the Kuril Islands”, p.13, in Allison, supra, note 25. As to internal law in Russia and the
resolution of the territorial issue over the Kurile Islands, it is also noted that the territory of Russia cannot be altered
without an expression of the people’s will by means of a referendum according to the Declaration of State Sovereignty
and the Russian Constitution. See, Punzhin, S., “Appendix F, Paper 5: Legal Aspects of the Resolution of the Territorial
Dispute between Japan and Russia”, p.34, in Allison, id.

% ySDOS, “Memorandum from Walter S. Robertson (Assistant Secretary of State for Far Eastern Affairs) to the
Secretary of State: Normalization of Relations between Japan and the USSR”, 1956/10/24, [USNARA/Doc. No.: FW
661.941/11-1356); The New York Times, “peace Declaration”, Oct. 20, 1956 !
e USDOS, “Incoming Telegram from U.S. Embassy in Moscow”, 1960/1/28, [USNARA/Doc. No.: 661.94/1-2860
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[IL.1.5.2. Influential Factors Dissuading Russia and Japan from Making Further Progress

J11.1.5.2.1. Russian and Japanese Policy Factors

Japanese nqgotiators and influential politicians, in fact, were not interested in raising the territorial
issue as priority because other questions such as entry into the United Nations and fisheries
arrangements needed settling first.’! The negotiators also regarded these negotiations largely in
relation to domestic Japanese political factors, including their own political futures. Therefore, their
approaches to resolving the territorial issue were totally different depending on where they ;tood.
One group, which was placed in a particularly shaky political position and had experienced a
decline in political in.ﬂuence, was generally supporting proposals such as the following: to reach an
early ag_reement to sign a peace treaty involving the return of only Shikotan and the Habomais; a
reservation of position on Etorofu and Kunashiri by not mentioning them in the treaty; and return ’of
all “war crin:nnals” immediately after the signing of the treaty.”> Meanwhile, the other group, placed
in the oppqsxtesgosition, usually had been the most outspoken advocate of hard bargaining with the
Soviet Umo:}. In the meantime, due to the Soviet Union’s border problems with its other
neighbours, it was doubtful that it could be induced to return the disputed islands under any
circumstances short of war, in part because of the dangerous precedent this would set for Soviet
borders in other areas.**

III.1.5.2.2. United States Foreign Policy Factor

The U.S. Senate gave its advice and consent to the ratification of the San Francisco Peace Treaty
with the following declarations:

As part of su‘ch.ac-lvice and consent the Senate states that nothing the treaty contains is
deemed to diminish or prejudice, in favor of the Soviet Union, the right, title, and

o USDOS, “Memorandum of Conversation: -Sovi ions”

36261,94”10-3056 i al Japanese-Soviet Relations”, 1956/10/30, [USNARA/Doc. No.:
ﬁsﬁ?ggg-sl.sﬁlvgsrl;)hr;ndum of Conversation: Japanese-Soviet Negotiations in London”, 1956/2/1, [USNARA/Doc. No.:
t I‘JSDOS, “Office Memoraqdurn from Noel Hemmendinger (Acting Director of the Office of Northeast Asian Affairs)
o Walter S. Robertson (Assistant Secretary of State for Far Eastern Affairs): Japan-USSR Negotiations™, 1955/9/16
&JUSNAR‘AJ'DQC. No.: 661.9429/9-1655]; USDOS, “Memorandum of Conversation: Soviet-Japanese Negotiations u;
-+ scow”, 1956/8/10, [USNARA/ Doc. No.: 661.941/8-1056 CS/K]

USDOS, “Airgram: ‘Northern Territories’ Issues”, 1970/11/25, [USNARA/Doc. No.: Pol 19 Kuril Is]; Punzhin,
;‘;«lp{'a, note 28. See also, USDOS, “Outgoing Telegram from US Embassy in Moscow”, 1964/6/22, HJSNMoc
: 0.: Pol 32-6 :Iap.an—USSR] ("l_"he U..S. intelligence report observed that with Chinese help territorial problems wert;
SlF:Parently beginning to bedevil Sov{et diplomacy. In particular, it noted that in talks with Japanese socialists China
Buligoneg 1.II apanese claims to the Kurile lslands_, and that the Soviet Union took too much land on Amur and in Eastern
3 JaPﬁ- is report also suggested that the ’S.owet Union might well be concerned that concession of the Kurile Islands
A pan might strengthen the Chinese position on border issues and might be beginning to fear that such concession

ght embolden some Eastern Europeans to challenge the Soviet Union’s World War II territorial gains.)




interest of Japan, or the Allied Powers as defined in said treaty, in and to South Sakhalin
and its adjacent islands, the Kurile Islands, the Habomai Islands, the island of Shikotan,
or any other territory, rights, or interests, possessed by Japan on December 7, 1941, or
to confer any right, title, or benefit therein or thereto on the Soviet Union; and also that
nothing in the said treaty, or the advice and consent of the Senate to the ratification
thereof, implies recognition on the part of the United States of the provisions in favor of
the Soviet Union contained in the so-called ‘Yalta agreement’ regarding Japan of

February 11, 1945.%

As is vividly expressed, the U.S. position as to the Japan-Soviet negotiations was that if Japan
recognized Soviet sovereignty over the Kurile Islands, the United States would have to reserve its
rights under Article 26 of the San Francisco Peace Treaty to assert sovereignty over the Ryukyus.36
This stance was repeated consistently and delivered to Japan through various channels. On the
question of what the U.S. attitude would be if Japan were to agree that it had no objection to the
Soviet Union obtaining sovereignty over the Kurile Islands and other territories, Mr. William J.
Sebald, then Acting Assistant Secretary of the U.S. Department of State, Far Eastern Affairs,
responded that Japan had renounced all rights to the Kurile Archipelago by Article 2 of the San
Francisco Peace Treaty, and therefore, Japan was in no position to transfer sovereignty to anybody.
He further emphasised that if the Japanese agreed to transfer sovereignty over the Kurile Islands to
the Soviet Union, it would seem that they were giving the Soviet Union treatment more favorable
than that provided in the San Francisco Peace Treaty. Therefore, then, he concluded that the United
States would have to reserve its rights under Article 26 of the treaty, and such rights might be
interpreted to include the Ryukyus and the other territories. 3 One of the numerous internal
memoranda of the U.S. Department of State on this issue crystallized its position on upholding the

status quo as follows:
[Any] United States action supporting Japan’s claim to the Kuriles might appear to

reflect on our position under the San Francisco Treaty in the Ryukyus ... which Japan
also renounced under the treaty; encouragement of Japanese irredentism in the north

35 USDOS, “Office Memorandum: Kurile Islands”, 1956/8/3, [USNARA/661.941/8-356]. See also, U.S. Congress,
Foreign Relations Committee, 82™ Congress, 2™ Session, Report of the Committee on Foreign Relations on Executives
A, B, C, and D: Japanese Peace Treaty and Other Treaties Relating to Security in the Pacific (Executive Report
No.2)(1952), p.8 (“9. Territorial Provisions ... It is important to remember that article 2 is a renunciatory article and
makes no provision for the power or powers which are to succeed Japan in the possession of and sovereignty over the

ceded territory. During the negotiation of the treaty some of the Allied Powers expressed the view that article 2 of the

treaty should not only relieve Japan of its sovereignty over the territories in question but should indicate specifically
what disposition was to be made of each of them. The committee believes, however, that this would have been unwise
course to pursue. It might have raised differences among the Allies which would have complicated and prolonged the
conclusion of the peace. Under the circumstances it seems far better to have the treaty enter into force now, leaving to
the future the final disposition of such areas as ... the Kuriles. ...”) ’
3 USDOS, supra, note 27

3 USDOS, “Memorandum of Conversation: Japanese-USSR Negotiations”, 1956/8/13, [USNARA/ Doc. No.i

661.941/8-1356 CIC]
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might also encourage it in the south; the hostile presence of the Soviet Union on Japan’s
northern border will serve as a constant irritant in their relations.*®

The optimal conditions for the U.S. foreign policy in East Asia, in particular during the period of
the Cold War, could thus best be achieved by dissuading Japan from purporting to recognize Soviet
sovereignty over the Kurile Islands. In other words, the United States weighed the U.S. political
adv?mtages from the position that the United States would assert further interests over the Japanese
territory.

This U.S. position resorted to Article 26 of the San Francisco Peace Treaty — that is, even if Japan
does accord such recognition of the Soviet Union’s claims, it appeared possible for the United
States to maintain that there would be no change in the status of the territories that resulted from the
San Francisco Peace Treaty” — resulted in various repercussions. On the one hand, as a legal matter.
whether such recognition by Japan gave the United States the right to claim sovereignty over the,
Ryukyus would be highly doubtful in view of the difference of treatment of these territories in
Articles 2 and 3 of the San Francisco Peace Treaty.*’ Furthermore, there also appeared to be nothing
significantly relevant in this respect, since Article 26 was designed mainly to grant nations making
treaties )Nith Japan after conclusion of the San Francisco Peace Treaty the same rights as the
signatories of that treaty and conversely to prevent any post-San Francisco signatories from getting
advantages, particularly economic, not granted to the signatories at San Francisco.*!

On the other hand, there were political implications. It was reported that some members of the
.Hatoyama delegation were pleased that there had been no definite mention of Etorofu and Kunashiri
in the agreements which had been signed on October 19, 1956, since there would be the possibility
that Ru’sgla could make a stronger connection between their possible release of Etorofu and
?(unas_hm and the requirement that the United States return the Ryukyus and the other territories
including Bonin Islands. In other words, the thought allegedly expressed was perhaps that Russiz;
could force the United States to do for Japan what the Japanese had been unable to accomplish.*

The US ix?volv.ement and influence, as mentioned earlier, emphasised the multilateral character of
the tgmtonal dispute over the Kurile Islands. However, notwithstanding Article 26 of the San
Francisco Peace Treaty, as previous experiences of concluding separate peace treaties between

38 s . .

Rollizr]t)o[?’ MMen;jora(nSum from William J. Sebald (Deputy Assistant Secretary of State for Far Eastern Affairs) to
- Murphy (Deputy Under Secretary of State for Political Affairs): Japan-USSR Relations”

[USNARA/Doc. No.: 661.94/4-2055] b ks

e USDOS, supra, note 27

41 .
W%SDOS, Memorandum from 'W. Park Armstrong, Jr. (Special Assistant for Intelligence to the Secretary of State) to
. 1 li,l,m J. Sebald (Deputy Assistant Secretary of State for Far Eastern Affairs): Current Soviet Intentions toward
‘fpuag[;(l)§55/2/23, [USNARA/Doc. No.: 661.94/2-2355]
,» “Memorandum of Conversation: Japanese-Soviet Negotiati ishi i i ions”
: gotiations for Establishing Diplomatic Rel
1956/10/26, [USNARA/Doc. No.: 661.941/10-2656 CS/K] g s
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Japan and China*, Japan and Taiwan**, and so on, demonstrate, the greater obstacle is reaching an
agreement between the claimants themselves.

[IL.2. Territorial Disputes among Japan, China, and Taiwan Concerning the Senkaku Islands

I11.2.1. Territorial Arrangements for the Senkaku Islands under the San Francisco Peace Treaty

The term Senkaku Islands, or any Chinese or Western name corresponding to the name
conventionally used, did not appear specifically in the territorial clauses of the San Francisco Peace
Treaty. Further, the Senkaku Islands were not mentioned specifically in any international agreement,
and apparently were ignored internationally until the awakening of interests in oil explorations of
the continental shelf in 1969. However, the drafts of the San Francisco Peace Treaty could shed
some light on the issue. As to the Senkaku Islands, the territorial provisions in the San Francisco
Peace Treaty can be categorised into two: one is on the territorial limits of Japan, and territorial
disposition of Taiwan; and the other is on the U.N. trusteeship over the Senkaku Islands.

By mentioning the specific islands Japan should cede to China, and delineating Taiwan through
latitude and longitude, the drafters of the San Francisco Peace Treaty did not include the Senkaku
Islands as China and Taiwan’s territory. In other words, putting aside the question whether the
drafters designed the Senkaku Islands as parts of the Ryukyu Islands, it is manifested that the
Senkaku Islands were not envisaged as China and Taiwan’s territory.

In the successive drafts of the San Francisco Peace Treaty, provisions on the Senkaku Islands dealt
more with the introduction of U.N. trusteeship over the islands than with their territorial disposition.
The first available draft of the San Francisco Peace Treaty, dated March 19, 1947, provided that
“Japan hereby renounces all rights and titles to the Ryukyu Islands forming part of Okinawa
Prefecture, and to Daito and Rasa Islands.”*® By this draft, Japan also renounced the Senkaku
Islands since the Senkaku Islands are part of the Ryukyu Islands, in particular Okinawa Prefecture.

With regard to the Senkaku Islands defined in the San Francisco Peace Treaty, the following points
could be noted: first, as mentioned earlier, the term Senkaku Islands, or any Chinese or Western
name corresponding to the name conventionally used, did not appear specifically in the territorial |
clauses of the San Francisco Peace Treaty; second, the Senkaku Islands were not included as either
China and Taiwan’s or Japanese territory by the drafters of the San Francisco Peace Treaty; third,
Article 3 of the San Francisco Peace Treaty did not, to the point of specificity, define the territories
that were placed within the area of the UN. trusteeship with the United States as the sole
administering authority, due to the fact that the boundaries of the Ryukyu Islands had never been

4 Treaty of Peace and Friendship between Japan and the People’s Republic of China, signed at Beijing, Aug. 12, 1978,
entered into force Oct. 23, 1978. Reprinted in 17 Int 'l Leg. Mat. 1054-5 (1978). Also available at:

http://www.taiwandocuments.org/beijing.htm (last visited 2005-08-15)

# Treaty of Peace between the Republic of China and Japan, signed at Taipei, Apr. 28, 1952, entered into force, Aug. 5,

1952, 138 U.N.T.S. 3, 38-44. Also available at: http://www.taiwandocuments.org/taipei0l ~htm (last visited 2005-08-15)

45 USDOS, Dean G. Acheson (Under Secretary of State), “Memorandum for General MacArthur: Outline and Various
Sections of Draft Treaty”, 1947/3/20, [USNARA/740.0011 PW (PEACE)/3-2047], Article 7
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previously legally defined; and futher, the precise demarcation and delineation of the area of the
Ryukyu Islands have also beeq subjected to disputes between claimants and interested parties; and
fourth, throughc:lutl;:he g;llrafts, in particular in the earlier drafts, there are strong assumptions that
Japan renounced all rights and titles to the Ryukyu Islands south of 29° N. latitud i

ncludes the disputed Senkaku Islands. g o

[11.2.2. Implications of Okinawa Reversion Treaty

The Okinawa Reversion Treaty signed by the United States and Japan on June 17, 1971, which
included Senk_alcu Islands as part of Okinawa to be returned to Japan, brought the Se’nkaku,lslands
dispute back into the limelight, with immediate challenges by both China and Taiwan. As to the
status _of the'S'enkaku Islands, the U.S. Department of State has consistently maintained the
following p951tlons: first, the term “Nansei Shoto” as used in Article 3 of the San Francisco Peace
Treaty was intended to include the Senkaku Islands. Nansei Shoto, as used in the treaty, refers to all
1slands.south of 29° N. latitude, under Japanese administration at end of World War II t;hat were not
othe.mfxse specifically referred to in the treaty *’; second, under the treaty, the ’Um‘ted States
admnmlstered the Senkaku Islands as part of Ryukyu Islands, but considered that residual
soverelgnty over the Ryukyu Islands remained with Japan‘”; and third, though Japan would then
have full right to her territories, the U.S. Government considered that any conflicting claims to the
Senkaku Islands were a matter for resolution by the parties concerned.*®

Therefore, .the United States assumed administration of all the islands in the area stipulated in the
San Ifrancnsco Peace Treaty, including the Senkaku Islands, without reference to sovereignty
questions. The general assumption that they were part of the Ryukyu Islands was not challenged b
Taiwan until 1970. In sum, the United States had taken no position on sovereignty over the Senkakz
Islands, stated th'at the United States returned them to Japanese administration with the rest of the
Ryu.kyu Islands in 1972, and reiterated that “any dispute over sovereignty should be settled by the
parties themselves, or, if they wish, by third party adjudication.”"9 y

.-Althou.fgh the United States recognized the residual sovereignty of Japan over Nansei Shoto
1ncludlmg the Senkaku Islands, which the United States administered pursuant to Article 3 of SaI;
Franmscg Peace Treaty, it was also the U.S. position, however, that the treaty alone was not
necessarily the final determinant of the sovereignty issue.’® In other words, in the event a dispute

46 e - ”

. Egggg, ‘iinkakule s -D(ljsé):ttie ! 19:2?!;2;, [USNARA/Doc. No.: Pol 32-6 Senkaku Is 051240]

iw] ) gram: nental Shelf”, 1970/8/11, [USNARA/Doc. No.: Pol 32-6 Senkaku Is; XR Pol 33 China

a gSDOS, supra, note 46

2 Ugggg’ geiegrami Senkakus Dispuf?”, 1971/6/9, [USNARA/Doc. No.: Pol 32-6 Senkaku Is; Taipei 2803]

! l,JSDe egram“ : Senkaku Islands”, 1970/9/14, [USNARA/Doc. No.: Pol 32-6 Senkaku Is; XR Pol 33 China Sea].
ruh a:o,d 0S, Memor_andum for Mr. Henry A. Kissinger (The White House): Farewell Call on the President by

oy sador Chow Shu-kai of the_ Republic of China”, and “Supplementary Talking Points for Courtesy Call by
710533; Ambz‘lssador Chow S_h_u-ka.l”, 19?.114/10, [USNARA/Doc. No.: Pol 32-6 Senkaku Is; XR Pol 17 CHINAT-US:

: 7] (It is the U.S. position that neither the San Francisco Peace Treaty nor the Okinawa Reversion Treaty is;
ecessarily the final determinant of sovereignty over the Senkaku Islands.)
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over sovereignty over the Senkaku Islands arose, neither the San Francisco Peace Treaty nor the
Okinawa Reversion Treaty would be dispositive of the dispute, which would have to be resolved by
the claimants or, if they choose, through third party adjudication, such as by the ic1*

[11.3. Territorial Disputes between Korea and Japan Over the Liancourt Rocks
[1L3.1. Drafts of the Territorial Clause of the San Francisco Peace Treaty and their Implications [

Based on the implications of the relevant legal instruments preceding the San Francisco Peace
Treaty mentioned above, a careful interpretation of how a series of drafts defined the terms of the |
San Francisco Peace Treaty regarding the Liancourt Rocks will be gone through below. The first
available draft of the territorial clause on the Liancourt Rocks dated March 19, 1947°% provided that.
“Japan hereby renounces all rights and titles to Korea and all minor offshore Korean islands, |
including Quelpart Island, Port Hamilton, Dagelet (Utsuryo) Island and Liancourt Rock
(Takeshima). 3 This inclusion of the Liancourt Rocks as Korean territory continued throughout
the drafts of August 5, 1947°%; January 8, 1948%: October 13, 1949°°; November 2, 1949°%7. ‘

Concerning the above provisions in previous drafts, Mr. Wi
Adviser for Japan, recommended a reconsideration of the Liancourt Rocks with pointing out that it
was considered of high importance, because, according to him, “Japan’s [claim] to these islands is

old and appears valid. Security considerations might conceivably envisage weather and rada
stations thereon.””® He further commented:
It is suggested that Liancourt Rocks ... be specified in our proposed Article 3 as

belonging to Japan. Japan’s [claim] to these islands is old and appears valid, and it is
difficult to regard them as islands off the shore of Korea. Security considerations might

51 USDOS, “Telegram: Senkaku Islands”, 1970/8/19, [USNARA/Doc. No.: Pol 32-6 Senkaku Is; XR Pol 19 R
Is]; USDOS, 1970/9/14, id. )
52 ySDOS, Dean G. Acheson (Under Secretary of State), “Memorandum for General MacArthur (The Supreme
Commander for the Allied Powers): Outline and Various Sections of Draft Treaty”, 1947/3/20, [USNARA/740.001 L
PW (PEACE)/3-2047] There is the possibility that earlier drafts existed, though their contents on the territorial
disposition were identical. See, USDOS, “Memorandum by Samuel W. Boggs (Special Adviser on Geography, Offic
of Intelligence Research): Disposition of the Kuriles in the Treaty with Japan™, 1947/6/23, [USNARA/Doc. No.: N/A
gciting the treaty draft dated on Feb. 3, 1947) (on file with author) J
? Article 4

4 USDOS, “Office Memorandum from Hugh Borton (Acting Special Assistant to the Director, Office of Far Eastern
Affairs) to Charles E. Bohlen (Counselor of the Department of State): Draft Treaty of Peace for Japan”, 1947/8/6;
!USNARN'M0.00I! PW (PEACE)/8-647 CS/W] k

5 USDOS, “Office Memorandum: Background of Draft

PW (PEACE)/1-3048 CS/W]
% USDOS, “Office Memorandum: Attached Treaty Draft”, 1949/10/14, [USNARA/740.0011 PW (PEACE)/10-1449] =

57 USDOS, “Commentary on Treaty of Peace with Japan™, 1949/11/2, [USNARA/Doc. No.: N/A] (on file with author)
58 USDOS, “Incoming Telegram by William J. Sebald (US POLAD for Japan) to Secretary of State”, 1949/11/14;

[USNARA/740.0011 PW (PEACE)/11-1449]

of Japanese Peace Treaty”, 1948/1/30, [USNARN?‘lD.OOl_‘.
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also conceivably render the provisi
- on of weather and radar i .
matter of interest to the United States.*’ stations on thege islands 2.

Though the effect of this memorandum on the territorial disposition of the Liancourt Rocks was not

obviously addressed in other diplomatic doc iti
uments, the positi g
Peace Treaty was changed in reverse from the subsequenlzodraf’(z:1 OF i Gesiiies of i Sam Resincingo

m . . .
glogg chﬁé;fge;;genga;tﬂ of d:mgrlatmg either Korea or Japan as the recipient of the Liancourt
tiis s T ’self—serv‘ ter reference was made to the Liancourt Rocks in the subsequent drafts
drafts in the absence of 1: % ”f]_tef'f?retat.;ons by both claimants relying on different versions of earlie;
oentr. The adont de initive disposition of .the Liancourt Rocks in the San Francisco P
y. adoption of this pattern was the reflection of compromise, as shown below betwec: E:l(i:

Commonwealth Japanese Treaty Workin
: ; g Party and the U.S. )
schuding M, Dulles® proposed shortsned version 6f the ft,s Department of State’s new stance,

&n;fgﬁgtgiéminoi ogecrllcra! areas of agf‘eemgnt Feached by the Commonwealth Japanese Treaty
i Tz'eat ”6:}1 (;): is an item on Tf:mtones to be taken from Japan need not be mentioned
ot ‘)?:;Mk' I-:);tther ten::tonal issues, it was generally agreed by the Commonwealth
g numbmg farzly that: ﬁr§t, Jqpanese sovereignty would be confined to the four main
ek : er of adjacent minor 1§l§1nds whose precise definition would be a matter f
onference; and second, the disposition of the territories to be ceded by Japan need nc:t Ig;

Table 2: Territorial Disposition of the Li :
Treaty P e Liancourt Rocks in the Drafts of the San Francisco Peace

Drafts

Territorial Disposition
of the Liancourt
Rocks

Japanese renunciation
Japanese renunciation
Japanese renunciation
Japanese renunciation

Note

March 19, 1947
| August 5, 1947
January 8, 1948
| October 13, 1949

| November 2, 1949

Japanese renunciation

59

“Detailed i
POLADl For ?:Pﬂal:w;:} k(;'io I\{?(\:f;mfmz Dn]a)f't Treaty in Enclosure to Despatch No. 806", in USDOS, Office of US
gEACE)311-1949] . on Draft Treaty of Peace with Japan”, 1949/11/19, [USNARA/740.0011 PW

USDOS, “M i
IS A e ;rr;o_r;nﬂllnzo b)f:- 1 Mr: John M. Allison (U.S. Delegation to the United Nations)”, 1950/5/25
e e Co;;unis;s;ion)- ¢ rr; :; :i ;llt’h aqtl_mr); ‘USDOS, “Memorandum by Mr. Hamilton (U.S. Represerltativc on the:
EIE e e : rovisions in Japanese Peace Treaty”, 1950/5/26, [USNARA/Doc. No.: N/A] (on

British E i i :

sh Embassy in Washington, DC, USA, “Commonwealth Working Party on Japanese Peace Treaty: Report of th
= (-]

Commonwealth Worki i
CS[H] orking Party (Cabinet Office, S.W.1), 17th May, 1950, p.8”, 1950/9/20, [USNARA/694.001/9-2050



December 8, 1949 Japanese territory Incoming Telegram by William J.
Sebald (US POLAD for Japan) to U.S.
Secretary of State, November 14, 1949
December 19, 1949 Korean territory
December 29, 1949 Japanese territory
January 3, 1950 Japanese territory The Commonwealth Japanese Treaty
Working Party: “Territories to be taken
from Japan need not be mentioned in a
Peace Treaty”; the Mr. Dulles’ proposed
shortened version of the draft
| August 7, 1950 N/A
September 11, 1950 N/A
March 12, 1951 N/A
March 17, 1951 N/A
April 7, 1951 Japanese territory
May 3, 1951 ; N/A
June 14, 1951 N/A
July 3, 1951 N/A
July 20, 1951 N/A
August 13, 1951 N/A

When Japan agreed in Article 2 of the San Francisco Peace Treaty to renounce “all right, title and
claim to Korea, including the islands Quelpart, Port Hamilton, and Dagelet”, the drafters of the
treaty did not include the Liancourt Rocks within the area to be renounced. Japan has, and with
reason, assumed that its sovereignty still extends over the Liancourt Rocks, and the Koreans have
disputed this assumption.62 Therefore, as Charney pointed out, “There is even a dispute over
whether by implication or, by general terms, the victors in World War II intended to return the

disputed [Liancourt Rocks] to Korea.”®

During the course of drafting the San Francisco Peace Treaty, Korea’s views were solicited, in
consequence of which, the Korean Ambassador requested the U.S. Secretary of State in a letter of’
July 19, 1951 to amend Article 2(a) of the draft treaty so as to include the Liancourt Rocks as well
as Quelpart, Port Hamilton and Dagelet among those islands over which Japan would renounce
right, title and claim by virtue of recognizing Korea’s independence. In his reply to the Korean

Ambassador dated August 10, 1951, Mr. Dean Rusk, the Assistant Secretary of State, stated that the

United States could not concur in the proposed amendment as it applied to the Liancourt Rocks

since according to his information the Liancourt Rocks had never been treated as a part of Korea,,

62 JSDOS, John M. Steeves (First Secretary of US Embassy in Japan), “Foreign Service Despatch from US Embassys
Japan: Koreans on Liancourt Rocks”, 1952/10/3, [USNARA/694.951 3/10-352] :
63 Charney, J.I., “Probable Future Outcomes of Some Island Disputes around Japan: Comments”, p.161, in Maritim
Boundary Issues and Islands Disputes in the East Asian Region: Proceedings of the I*" Annual Conference (Pusan,

Korea, August 4, 1997)(Kim, Y K. ed.) (1998)

92

_the islands.

they had been unf:ler Fhe jurisdiction of the Oki Islands Branch Office of Japan’s Shimane Prefecture
since 1905 and it did not appear that they had ever before been claimed by Korea. As a result
Article 2(a) of the San Francisco Peace Treaty made no mention of the Liancourt Rocks.**

Accordingly, it appeared that the United States viewed that the San Francisco Peace Treaty
constituted a determination of the “minor islands™ to be left to Japan under the Potsdam Declaration,
and th?t the treaty left the Liancourt Rocks to Japan. The United States remarked however that the
U.S. view was simply that of one of the several signatories of the treaty, and that Article 22 of the
San Francisco Peace Treaty, providing for reference to the International Court of Justice
(hereinafter ‘ICJ’), was drafted in order to settle the disputes deriving from the treaty.®®

In determining what course of action should be taken in the light of this development, the question
arose whether the statement made in Mr. Rusk’s letter entailed the legal conclusior; that the San
Francisco Ifeace Treaty left the Liancourt Rocks to Japan. On the one hand it may be argued that the
determination of the minor islands to be left under Japanese sovereignty required by the Potsdam
ProF:lamatton has been made by the treaty, i.e., Japan retained everything not renounced under
A'mcle 2, that Korea, prior to the signing of the treaty specifically asked for a renunciation of the
Liancourt Rocks by Japan and was turned down and that therefore it was the intent of the drafters of
the treaty that Japan did not renounce the Liancourt Rocks, and that these islands were accordingl

included in the minor islands determined to remain under Japanese sovereignty. *

Qn the other hapd, it may be argued that Mr. Rusk’s letter refusing to include the Liancourt Rocks
in the enumeration of islands renounced in connection with the renunciation of Korea was based on
Fhe U.S.' understanding of the historical facts, providing that “Dokdo ... was according to our
information never treated as part of Korea” [Emphasis in original], and that his statement left the
door open to Korea to show that it had in fact treated the Liancourt Rocks as part of Korea prior to
1905, when the Japanese placed the Liancourt Rocks under the jurisdiction of the Shimane
Prefecture of Japan. Under this theory Korea would still be free to establish legally, if it could, that
the “Korea” renoupccd in the San Francisco Peace Treaty included the Liancourt Rocks.® T;xis is
all the more so given that the reports on the Liancourt Rocks were based for the most part on
Japanese language references available in the Department of State and the Library of Congress, and

the studies g_repared within the Department of State and by the Japanese Foreign Office on some of
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USDOS, “A Letter from Mr. Kenneth T. Youn i i

DOS, ! 1 g, Jr. (Director, Office of Northeast Asian Affairs) to US E i
Ec{?;a Dbls952n 1/5, [USNARA/Doc. No.: N/A] (on file with author) g s
, “Conflicting Korean — Japanese Claims to Dokdo Island (Otherwise Kn i i
Rocks)”, 1954/8/26, [USNARA/Doc. No.: N/A] ( i iole 22, SF Peace T gy
: A . No.: on file with author); Article 22, SF P

&j ;ull text of this article, see, Chapter III, fn.94 } S G e
67 1 1c i i
wUSl];)gg, lquw:smn ofCResearc;: fordFar East, Office of Intelligence Research, “DRF Information Paper No.326 (April

) : Notes on Certain Islands Adjacent to or Formerly Occupied by Ja di n
[USNARA/Doc. No.: N/A] (on file with author) - RS A R




[11.3.2. The United States’ Response to the Territorial Dispute over the Liancourt Rocks

Despite the U.S. view that the San Francisco Peace Treaty left the Liancourt Rocks to Japan, and
had so informed the Korean Ambassador in Washington®, it was also evident that the United States
was aware of the fact that its status was unsettled and in dispute.69 Accordingly, it seemed highly
doubtful that the United States would wish to become involved in the controversy by taking a
position as to whether Korea or Japan had sovereignty over the Liancourt Rocks.

Although the United States proclaimed that it would not become involved in any territorial dispute
arising from the Liancourt Rocks, in view of the position already taken by SCAP, by the Assistant
Secretary of State Dean Rusk in Note dated August 10, 1951 to Korean Ambassador in Washington
D.C.”°, and by designating these rocks as Japanese facility by a U.S.-Japan Joint Committee’, the
United States is already “inescapably involved” in the Liancourt Rocks disputc.72 Furthermore,
under certain circumstances, if and when it should appear necessary for the United States to take a
position on this issue, the position of the United States was to publicize the Rusk note and disclaim

any desire to intervene in this matter.

Both Korea and Japan, the two disputants, were well aware of the United States’ hands-off policy:
toward the territorial dispute over the Liancourt Rocks. However, efforts to rely on the influence of
the United States had continuously been attempted especially by Japan.”® The United States itself

8 USDOS, “A Letter to You Chan Yang (Korean Ambassador in Washington, DC, USA) from Dean Rusk (Assista
Secretary of State)”, 1951/8/9, [USNARA/694.001/8-1051 CS/H]
% GHQ, SCAP, “SCAPIN No. 1033: Area Authorized for Japanese Fishing and Whaling”, 1946/6/22, [USNARA/DC/S '
SCAP File Room 600-1], Art.5. See also, Headquarters of the Far East Command, “Letter to Mr. E. Allan Lightner, Jr.
(Charge d’Affaires, ad interim in US Embassy in Korea) from Lt. Gen. Doyle O. Hickey (General Staff, Chief of Staff)”
1952/11/27, [USNARA/Doc. No.: N/A] (on file with author). For the skeptical U.S. response against Korean claims, see;
USDOS, “Memorandum: Use of Disputed Territory (Tokto Island) as Live Bombing Area”, 1952/10/15,
[]USNAR.A!'DOC. No.: N/A] (on file with author) ;
© This position has never been formally communicated to the Japanese Government. USDOS, “Office Memorandum::
Possible Methods of Resolving Liancourt Rocks Dispute between Japan and the Republic of Korea”, 1953/7/22
;USNARA!694.951317-2253]

I USDOS, “Outgoing Telegram to US Embassy in Korea”, 1952/11/14, [USNARA/694.9513/1 1-1452]; USDOS, US
Embassy in Korea, “Note No. 187 to ROK Ministry of Foreign Affairs”, 1952/12/4, [USNARA/Doc. No.: N/A] (on file
with author); USDOS, “Memorandum of Conversation: Liancourt Rocks”, 1954/11/17, [US?~h¢kl7uﬁtf694.95Bfr 11-1754
CSBM] (Minister Shigenobu Shima, Japanese Embassy in Washington, DC, noted that the U.S. military forces in Japan
had listed Liancourt Rocks as a military facility granted for their use under the Administrative Agreement and had later
returned this facility to Japanese control. Mr. Shima said this appeared to constitute U.S. recognition of the validity of
Japan’s claim.)

72 ySDOS, William T. Turner (Charge d’Affaires, US Embassy in Japan), “Memorandum in regard to the Lianco
Rocks (Takeshima Island) Controversy”, 1953/1 1/30, [USNARA/Doc. No.: N/A] (on file with author); USDOS
1954/11/17, id. (Mr. Sebald, Deputy Assistant Secretary, Far Eastern Affairs, expressed the view that it was important
for Japan to keep its claim alive and not to permit its rights to be prejudiced by default. He suggested that a note 10
Korea or other periodic formal statements would serve this purpose.)

3 USDOS, 1953/11/30, id. :
7 The legal implication of the U.S. position on the issue of the sovereignty of the Liancourt Rocks should be

understood in conjunction with the facts that the United States, initially the U.S. Department of State, took the primary
role to draft the San Francisco Peace Treaty for the purpose of designing the post-World War II territorial
configurations in East Asia. This is all the more so given that the U.S. political influence has dominated over the
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?xplmied, pamc_ularly at' the instance‘of Japan, several scenarios in the event that the need arose for
it to play an active role in the resolution of the dispute. These included a request for U.S. mediation

submission to the ICJ, submission to the U.N. Security Counci -
intervention based on secuiity treaty. ty Council, and even request for U.S. military

In suljn,_ tth;;: LSJ'm'ted States maintained i.ts pqsition according to its preferential order as follows: first

ﬂ?e ni [: States woulld_take no action inasmuch as both governments would try to settie thé

Slsputte y d:r:a;t negotltalflon; second, if the Japanese Government requested the U.S. Government

o act as a mediator in this dispute, the United States would refu i 0g

: ' : se, and instead s

matter might apprqpnately be ref_'erred to the ICJ. The United States could infol:'rgfet;t:dlztihi;g::

inc:l\:r?;r;{:;te St];aé t;:z IE::]rlo;cectlure mlghf:l be preferable to submitting it to the United Nations; anfl third
ent requested the legal opinion of the U.S. Government is jon,

; ; S. on th
the United States would make available to the Japanese Government the U.S. posi:isogugfltlg?é

Liancourt Rocks as stated in t 75
10176 he Rusk note of August 10, 19517, and recommend adjudication by

g;laagrrlag] ;:i::osnasn !:frt:vnet_an cl;imants, Korea and Japan, and the United States beyond the material periods. For the
o i c;?::us Seast;eez?atj:, tljae U.S;ﬂ((}ovemment set up working groups within the Depanment.of State

ific topics, make reports according to their timetable, and i ‘
g?ﬁiﬁﬂ:ﬂ\ff Sctate apd relevant orgamzations_ for circulation and further c.:(:n'lsideralion.,;"&mons;l btll-i]: th'i"r}:lle t?n -
prosnns. tocameo?;n:rtee on lthe Far East (hereinafter ‘Inter-Divisional Area Committee’) was both a prgsuct of anfgr;

_ _ st-war planning program of the U.S. Department of State. B

. . . - g . d.l t
stis\rfil:s?51o:; ;lt:e pogt-war.pollcy Wltl:lm the pepanmen! of State had already rcachedyan f;g‘-;;:;ﬁ :ti ]94:;;1 gelfrllﬁl'al
smior{::al tha ommittee began its meeting in October, 1943, and until February, 1944, it held somf :';v e
mluqion; tr; sot:n iouthris]:yof th:se twentl);l-scven meetings the Inter-Divisional Area Conunit’tee agreed on m:f;?é;:r\;zg
post-war problems, and postponed two ions — i
: i . ) questions — the future of Portu
ggr;a:l;?;e?::ﬁ?g a-lrsga:is(; tfolr f{l;r;l;er IEll:;:usslon. USDOS, “Report on the Work of the Iﬁl:::-i);l;'lir:iz;:ln ‘.iAruel:
L Oet. 1, — Feb. 1, 1944: Division of J irs”

; _ : ; . apanese Affairs”, Undat :
TS\‘M?J, a}:é.‘it }EonGﬁle with author). As far as its relationship with the other policy making comm?tf:;sﬁst}jmoc. e
s tc ‘ gvemment was co_ncemed, the Inter-Divisional Area Committee was the “working comm?tr; ’t'ne;'l =
o afno f?'ic tatef.‘tll; was in this group that the basic task of obtaining agreement among the imp-:)r‘ca.nte?‘m?ddtlhe
o ladin (;: ?t co:sli?g;:drtment of; :dtate \:as accomplished. It was the drafting body for the preliminary paper:.-
\ : , corrected, and reviewed the work of individual offi '
# d, al officers. It
mi;smrr;::;;t:;? in thi long process qfobtammg the approval of a particular policy within the meixil:;ffg;esgte f;m
i de wior of the Commmee. was exceptionally important. /d., pp.14-5. In the hierarchy of the fitiee
Cornminez eve _or:jed for_t]:ne formulation of the post-war policy of the U.S. Government, the ln{er-Divisi‘:)onn?ngee
dining l944?:§u?]!16 a position at the bqnom of the pyramid. Depending upon the procedur‘e in effect at vaﬁouz ti 8
e, Commin, e papers of the Commn'.tee would generally be submitted to the Post War Programs Committee, t Tftl}t:S
e e:;e(;;'dto the Staff Committee. Depen(_iing upon the decision of these higher groups, the papers,wooulz
B cr:]tin or State-War-Navy Coordinating Committee for further consideration ,or be held in the
o n;::;neeg :z:i:l!.gments. There were, of course, many changes in the papers after they left the Inter

\ : s e papers were given their first definite formulation in thi i
most extensive consideration. In this latter sense i i o B o syt et
! _ onside 1 nse in particular, the Inter-Divisi i i
;;c\[’Jorkmg Committee” in the post-war planning program of the Far East. /d. 11: lISISOMI RSN
b UggOS, supra, note 70 '

0s, i
WSNAR%G‘S:?SO};‘%-;:FW j by Dean Rusk ESecretzl:ry of State) to US Embassies in Korea and Japan”, 1961/3/27
i : 49, ] lege also, USDOS, “Outgoing Telegram to US Embassies in Korea and Japan’ by John F,
Tl onetaryour o e)';ed 53/12/8, [I_JSNARA;’694.9S‘BJ’ 11-2353] (“Issue seems less acute at moment so perha s
p quired. However in case issue revived believe our general line should be that this issue. ifpit




IV. Conclusion: Analysis and Reappraisal of Territorial Disputes in East Asia and The Way

Forward

Despite the emphasis that very careful drafting of the territorial clauses of the San Francisco Peace
Treaty was to be made in order to ensure that no islands would be left in disputed sovereignty,
today, half a century after conclusion of the San Francisco Peace Treaty, its uncertain legacy is still
evident in East Asia. This is particularly so given that historical facts did not count as a major factor

in the post-World War II territorial dispositions in East Asia. Territorial dispositions by the San

Francisco Peace Treaty were largely reflective of the Allied Powers’ policy in the post-World War
ous consideration of the interests of the local

I territorial arrangements in East Asia without seri
rival claimants to title over specific territories. The fact that they were more concerned about their

own geo-political and strategic interests resulted in outcomes perpetuating the current territorial
disputes in East Asia.

The ongoing territorial disputes in East Asia, as this research demonstrates, involve intertwined
political and legal issues. In other words, these three territorial disputes have multi-faceted
implications for the disputants on the one hand, and for disputants and the interested powers,
notably the United States on the other hand. The rivalry between the United States and then-Soviet
Union in the period of Cold War, and afterward with Russia; the U.S.” complicated stance against
the cross-strait relations between China and Taiwan; and the U.S. hands-off policy against the
territorial disputes between Korea and Japan are only partial examples of U.S. involvements in the -
territorial disputes in East Asia. This is all the more so given that regional stability in East Asia has

been largely influenced by U.S. security interests.

Geographically and geo-politically, the East Asian region has maintained its notorious reputation
for the most complexity in the field of territorial and maritime disputes among its neighbouring
countries. It also can be said that the legal issues of the East Asian region involve many aspects of
the 1982 United Nations Convention on the Law of the Sea (hereinafter “UNCLOS")"". Given the
exercise of maritime jurisdiction in the form of territorial sea, contiguous zone, exclusive economic
zone, and continental shelf to islands and, in some cases, rocks, the outcome of maritime boundary
disputes often depends on ownership and the classification of such features as an island or a rock
sustaining human habitation or economic life. In sum, “territorial issues determine matters of

cannot be settled by Japanese and Koreans themselves, is kind of issue appropriate for presentation International Court

of Justice™)
77 All claimants, with the exception of Taiwan (given its questionable status it does not appear to be eligible to be @

party to the UNCLOS), ratified the new 1982 UNCLOS. The dates of ratification of UNCLOS by the disputants over
the three islands in East Asia are as follows: China (June 7, 1996; with declaration), Japan (June 20, 1996), Korea
(January 29, 1996), and Russia  (March 12, 1997; with declaration).  Available  at
http:Huntreaty.un.org/ENGLISHfbibler‘englishintemetbible!partUchapterXXUtreatyﬁ.asp (last visited 2005-08-15). See
also, Boyle, A.E., “UNCLOS, ITLOS and the Settlement of Maritime Boundary Disputes between Taiwan and Japan,”
pp143-62, in International Law Conference on the Dispute over Diaoyu/Senkaku Island (Chiu, K.H.C. ed.)(1997)
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maritime dc'limitation. Territmjial disputes have their roots in the past whereas maritime delimitation
is future-oriented once the territorial issues have been settled.””®

As to tht_: deter:;ligat:on of the question of sovereignty by applying the general understanding of
constituting a valid claim to territory from the perspective of internati i
research indicates as follows: P A s R R

By evaluating historical records and other evidence, it is reasonable to rea i

Japan cfannot rightfully claim ownership of the Kurile Archipelago, includir‘ig Iglirz(;‘ll:d;ilg:slzﬁt
and Shlkotaj}, that cl_early fit the terminology of either Kurile Archipelago or Kurile isfands Ja ar;
has onl‘y a rightful title to the Habomais placed outside of the currently disputed ‘Kurile Is.lang L
Most significantly, by failing to sign the San Francisco Peace Treaty, Russia, on the other hansd.
does not, aml:l cannot, have a clear legal title to the Kurile Islands (Etorofu, Kun;,shiri Shikotan anci
thell-lab_omals) thereunder. In sum, the outcome of the territorial dispute over the Kurile Islands,ma
be itemizc?d as follows: first, there is legal ownership vacuum on Etorofu, Kunashiri, and Shik bsmy
and Russia hps exercised its jurisdiction over them without any interr;aiional cnciorsement'oanci
second, Rus§1a should be required to return the Habomais to Japan, due to Japan’s rightful ti,tle to
tsji];n li-:-:i:ac:lrtnzs al.ld RuSSi;l,S, legally groundless occupation of them. Meanwhile, the presence of a

ussian population on the isl i iti

e pri;:lc?ple gy nil ;J:;i;ofﬁr over half a century introduces an additional legal

As regards the Senkaku Islands, the detailed evidence produced by the Chinese side coupled with
the fact that thf: '1slands in question are remote, isolated, and uninhabited, place China and ”l?aiwan in
a stronger posmor} than Japan, at least, up until January 1895, when Japan incorporated the islands
into Japanes'.? territory. This is all the more so given that Japan has produced virtually no evidence
of its sovereign activities over the Senkaku Islands, despite the fact that the probative value of th
submitted Chinese historical evidence can also be questioned given its nature. With regard to thc
Senll(aku lsla'nds defined in the San Francisco Peace Treaty, the Senkaku Islancis were nc%t includeg
firs elth.er Chmesle and Taiwanese or Japanese territory by the drafters of the San Francisco Peace
thrf:aty,_anq, Article 3 of the San_Frgncisco Peace Treaty did not, to the point of specificity, define
¢ territories th.at were plsfced within the area of the U.N. trusteeship with the United State;. as the
i.olle admlmstenng authority. However, China and Taiwan’s virtual inaction over the Senkaku
;;r;ciz .dulrmg the very re_ccpt material periods might have strong implications of abandonment.
islands,mg y, overall one is inclined to conclude that Japan has a stronger claim to the disputed

TI:Ie historical evidence supporting the claimants’ respective claims to the Liancourt Rocks would
}?i aleate th;t Korea l:xas probably plade out a better case, despite Korea’s virtual inaction over the
Peaczo";m toclv:s during the m'atena.l periods. V_Vhen Japan agreed in Article 2 of the San Francisco
g reaty to renounce 'all right, title and claim to Korea, the drafters of the treaty did not include

e Liancourt Rocks within the area to be renounced. In determining what course of action should
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oijmans, J., sep. op., para.3 e
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be taken in the light of this development, the question arose whether the San Francisco Peace Treaty
left the Liancourt Rocks to either Korea or Japan. Therefore, the question which claimant has lawful
territorial sovereignty or ownership over the Liancourt Rocks takes us back to the question whether
the Liancourt Rocks belonged to Korea prior to Japan’s alleged 1905 incorporation. In other words,
again, it is the issue of the degree of probative value of historical evidence produced by Korea,
which outweighs that of Japan. To appreciate the nature of the territorial disputes over Liancourt
Rocks, due consideration should be given to the historical relationship between Korea and Japan.
Japanese colonisation of Korea commenced in 1904, a period which predates Japan’s official

i incorporation of the Liancourt Rocks into the Shimane Prefecture.
| Despite determining the abstract legal question of sovereignty over the disputed islands in East Asia,
it is quite another thing to effectuate it in practice. Given the institutional void in the East Asian
region insofar as the resolution of territorial disputes is concerned, and given the current political .

atmosphere in the region, one is sceptical of the feasibility of a regional dispute resolution
mechanism any time soon. :

disputes implicates the regional dynamics itorial di
nations. yn of territorial dispute settlements among several Asian

}

Be that as it may, it is imperative that the disputants approach the issues through dialogue and a
spirit of compromise. An al l-or-nothing approach, which obviously does not reckon with the mutual
interests of the disputants, will only aggravate an already precarious situation. Therefore, it is-
suggested that various confidence building measures, including joint development of the disputed
maritime zone for the mutual benefit of all the affected parties, should be engendered first, instead
of a hasty emphasis on the question of sovereignty over the disputed territories. Finally, every effort’

should be made to determine the real worth of the disputed territories instead of placing undue
reliance, as is presently the case, on exaggerated notions of what is at stake.

All the claimants (China, Japan, Korea, Russia, and Taiwan) over the Kurile Islands, Senka
Islands, and Liancourt Rocks, respectively, do have certain international legal obligations in
accordance with the U.N. Charter principle of peaceful settlement of disputes, notably the principles:
of Article 2 and Article 33(1). The duty to conduct good-faith negotiations in certain circumstances
also finds substantial support in the recent decision by the ICJ in the Gabcikovo-Nagymaros Progiec
as the ICJ emphasized that good-faith negotiations should be conducted under international law."*

Additionally, it is submitted that the mode of resolution and the legal arguments in respect of these
controversies in East Asia shed light on several ongoing disputes in other regions in Asia including,
inter alia, the Spratly Islands and Paracel Islands.®! Therefore, the eventual resolution of these

™ See, Young, M.K., “Regional Institutions in East Asia and The Pacific: Is the Time Ripe?”, 89 Am. Soc’y Int'l L2
Proceedings 471 (1995); Triggs, G., “Confucius and Consensus: International Law in the Asian Pacific”, 21 Melb. U. L.
Rev. 650 (1997) -
% Gabeikovo-Nagymaros Project, 1997 1LC.J. 7, 78-9 (quoting its Judgment in the 1969 North Sea Continental Shelf
cases), 83
81 Eor brief information on this issue, generally see, Allcock, J., et al. (eds.), Border and Territorial Disputes (1992)y
pp.469-71, pp.542-5; Austin, G., China's Ocean Frontier: International Law, Military Force and Nationat
Development (1998), pp.98-161; Chemillier-Gendreau, M., Sovereignty over the Paracel and Spratly Islands (2000
Joyner, C.C., “The Spratly Islands Dispute: What Role for Normalizing Relations between China and Taiwan”, 32
England L. Rev. 819 (1998); Liu, C., “Chinese Sovereignty and Joint Development: A Pragmatic Solution to the Spratly
Islands Dispute”, 18 Loyola of Los Angeles Int’l & Comp. L. J. 865 (1996); Mito, L.A., “The Timor Gap Treaty as 8

Model for Joint Develo i arma,

4 pment in the Spratly Islands™, 13 Ameri U. 7

. . 2 merican U. Int'l L. Rev. 727 (1998); Sh itori

Evfi};;l;;osné D:spu.res anfi {nter:nat:onal Law (1997), pp.282-90; Shen, J., “Intematioflal L:)i‘w Rules ail:i Tl'_&l’fmﬂ{'fﬂf
upporting China’s Title to the South China Sea Islands”, 21 Hastings Int’l & Comp. L. Rev. 1 (199'?)1St0nca
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NPT (non proliferation treaty) & ANTI NUCLEAR
TREATY MOVEMENTS

By

MOHAMMAD AKRAM SHEIKH, SENIOR ADVOCATE

Introduction of the NPT:

The Nuclear Non Proliferation Treaty (NPT), came into force in 1970, and was
designed to stop the spread of weapons, achieve nuclear disarmament and promote the
peaceful use of nuclear energy. The said treaty represented a milestone for a world
living in the shadow of the nuclear bomb.

It is reviewed every five years, with delegates from all 187 signatory states
participating in a month long conference at the United Nation’s head quarters in New
York. The need for the anti nuclear movement has been particularly felt in the last two
decades as the world has become a global village and we can longer live in isolation.
As Mr. Kofi Annan, has said warning of the possibility of a nuclear catastrophe, “in
our interconnected world, a threat to one is a threat to all, and we all share
responsibility for each other’s security”.

The aim of the treaty was to prevent the spread of nuclear weapons beyond the five
declared nuclear armed powers. There were fears that without such an agreement
there might be many more nuclear armed states in a short period of time. The NPT
has been successful in this goal, but many wonder if it is an old treaty for a new
world?

The critics argue that a series of episodes have highlighted the weaknesses in the
regime- North Korea’s withdrawl from the NPT after it was found to be cheating on
its commitments.

The bottom line is that none of the nuclear weapon states are prepared to give up their
nuclear arsenals and each of them in certain ways (perhaps UK is the exception) are
actually taking measures to extend their capability or even to find new roles for
nuclear bombs. Nonetheless the NPT still provides a basic bench mark in a troubled
world.

GLOBAL NUCLEAR POWERS:

Signed the NPT: US, Russia, UK, France, China

Declared or Known: India, Pakistan, Israel

Suspicions over: North Korea, Iran

Formerly had programmes: Algeria, Argentina, Belarus, Brazil,
Kazakhstan, Iraq, Libya, Romania, South
Africa, Ukraine.
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America and nuclear proliferation:

Nuclear weapons, exist and they are evil but what should be done about it?

It is only when Americans and Russians begin to disarm their own nuclear weapons
that any progress in the anti nuclear movements can be achieved. But America in
reality does not really care about non-proliferation of atomic weapons; for them it is a
tool to pressurise smaller powers for their own vested purposes.

The way America has connived with Israel over its WMDs and the way US strategists
talk about Japanese security €Xposes their hypocrisy. Because of America's nukes,
Russia will never give up their nuclear weapons because they have reasons to suspect
American intentions. Britain and France are also unlikely to disarm as they want to
deter Germany.

Israel's pursuit for nuclear capability is meant for regional domination. Israel and US
are hand in glove and Israel’s security is a major American priority. No one expects
Israel to disarm.

The case of India and Pakistan is different. Pakistan is clear that its nuclear
programme is India-specific; it is meant to deter invasion. In light of Pakistan’s
nuclear capability, India is wholly unlikely to disarm, and vice versa. Similarly North
Korea and Iran also have their political, regional, economic and other reasons for
acquiring nuclear capability.

Only powerful states hold the initiative, mainly America. It reinforces diplomacy by
deploying overwhelming military power, backed by nukes for meeting their economic
and political needs. That caused the long chain of proliferation -- by now to nine
states. America wants to control and dominate Asia and control strategic raw
materials.

Pakistan and the anti nuclear movements:

Pakistan is in a very sensitive position because of possessing nuclear capability and in
context of the famous flashpoint of Kashmir and other India-Pakistan disputes. There
is this Peace Process and various Confidence Building Measures. The fact, however,
is that despite the efforts of a year and a half, the two governments have not
succeeded in resolving even one minor dispute. This means that India-Pakistan
relations can revert to animosity and a war and a nuclear exchange can still take place.

The previous governments that have been in and out of power in Pakistan have very
often taken decisions affecting national destiny, without taking into confidence the
Parliament. The Parliament has often been taken to be a body which is to be merely
informed about what has already been decided and not a body which is to be asked as
to what course of action should be adopted. The Parliament learnt about the nuclear
explosion after the event. The Parliament learnt about imposition of emergency after
it had been clamped. But the Parliament was asked to debate on signing of the
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Comprehensive Test Ban Treaty (CTBT), before th ca i .
; s e event which i
development quite apart from its motives. AOH I8 A [pOSIIYS

| yvill strive to lay before the readers an understanding of the CTBT in particular as
being a step Fowards the anti nuclear movement and focus on how it affects Pakistan
even though 'lt died its natural death, the analysis discusses as to why it failed and the
weaknesses in that treaty which made it fail. The pertinent crux is that like all anti

nuclear movements there is lot of room for the s i
. uper powers (mai :
the other nations. PeLP (mainly US) to exploit

CTBT:

This Treaty had also emerged from the UN s
ystem and was adopted by the UN
General Assembly on 10th September 1996 (UNGA Res. No. 50/245) yin which

Pakistan too voted in the affirmative, meaning that Paki
should proceed with & istan had agreed that the UN

ANALYSIS OF THE TEXT OF THE TREATY FROM T
HE ST
PAKISTAN’S NATIONAL INTEREST ANDEQINT. OF

The; fc!llow.mg b.rief analysis of the text of the Treaty does not aim to create an
prejudice either in favour of or against the proposition that Pakistan should become i
party to the Treaty. The aim is just to offer an objective and simple analysis of a treat
that is both extremely complex and perhaps deliberately confusing. .

The analysis proposes to point out the risks that Pakistan would have been exposed to
on a worst-case scenario basis, i.e. which term of the Treaty has the potential of being
uged in what manner against us in an antagonistic international environment of the
kind for the last few years. One can argue that legal niceties are not really relevant
when Western powers lcfi by the US decide to move against a Third World state and
t\l{(erfafore the’re is no point ir} going through the legal niceties of the Treaty Text.
! hlie'tl'lere is no d!sputmg this cynicism, we must not forget that all military actions
imposition pf sanctions and now the conduct of extremely hostile and humiliating on-’
ls;te inspections in [raq by !:he IAEA team have all been done under a comprehensive
L}Nankct of legltlmacy prowde_d by a whole range of multilateral treaties including the
CWer (to which Iraq is obviously a party) and the various Security Council
Resolutions approving such actions. It is in this latter respect that we need to protect
ourselves and it is with this aim that the following analysis is being offered. s

The analysis will be in three parts as under:

o The objects of the Treaty (or the obligations of states party)

The structure and working of the organization responsible for ensuring state
compliance

e On-site inspection and verification powers of the organization




1. THE OBJECTS OF THE TREATY:

In principle, in case Pakistan became a party to the Treaty, It would not have been
able;

To carry out any ‘nuclear weapon test explosion’

To carry out any ‘other nuclear explosion’

To permit any such ‘nuclear explosion within (our) jurisdiction or control’ (Article

1(1).
Two Comments on the above obligations

i. Strangely, instead of the words ‘nuclear test’, the focus here is
EXCLUSIVELY on the words ‘nuclear explosion’ only, something that
obviously makes the very title of the Treaty confusing and misleading. What is
more, one can be forgiven for doubting the intention of the drafters of this
Treaty when one discovers that the entire Treaty completely omits to even
define the very term ‘nuclear explosion’ - an activity the banning of which is
the SOLE aim of this 150-page long document!

Just like any other normal contract, the greater the confusion, the bigger will
be the potential for the stronger party t0 wield more power by opting to choose
whatever interpretation facilitates the achieving of its objective in time of
crisis. The English draft of the Treaty being also an authoritative version, we
appear to have been left with no option but to fall back on the ordinary
meaning of the word ‘explosion’ as given in the Oxford Dictionary, ie. ‘a
sudden and violent release of energy’. Having made this point, let us now
proceed to see what can be the possible implications for us in terms of the
above obligations if we were to become a party to this Treaty. All kinds of
nuclear weapon tests NOT involving an actual nuclear explosion will remain
permissible, including cold testing etc.

ii. The second interesting thing in the Treaty is that nuclear explosions
conducted outside the territorial jurisdiction of a signatory state have been
impliedly but NOT EXPRESSLY or specifically been prohibited. This
loophole appears to have been left deliberately so that developed states like the
US, UK or France with global reach are able to conduct nuclear explosions in
the South Pole or in the deep sea-beds in the open seas away from their

territorial jurisdiction.

2. THE STRUCTURE & WORKING OF SUPERVISING ORGANISATION
The Organisation will have three organs, i.e. the Conference, the Executive Council,

and the Technical Secretariat. Out of the three, it is ONLY the third organ that has any
teeth.
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i. The Conference of the State Parties. All states party to the Treaty will be members
of t_he Conference with each member represented by one person in addition to any
adynsors. Although the Treaty claims it to be 'the principal organ of the Organisation'
with authqrity 'to review the powers and functions of both the Executive Council and
the Technical Secretariat' (Article II B (24), in actual fact the Conference is not going
to be any more than a talking shop, the normal frequency of its meetings being not
more than ONCE every year ! (Article II B (14).

The Conferer_lce is to decide all 'matters of substance' ideally through a unanimous
vote (something .that “{oulld almost always be impossible to achieve), failing which,
through a two-third majority of the members present and voting. (Article II B (22).

Thert? is however one important function that the Conference will perform, i.e
apipolmt the Director-General of the Technical Secretariat, the most important pf:'rsc.n;
w1th1rl1 the whole Treaty regime. (Article II B (26)(d). A positive thing is that the
questlon. of who should be appointed as the Director-General of the Technical
S;ct::tarti?t (;villfb; decided through a unanimous vote or at least through the approval
of two-thirds of the members present and votin i i

majority vote. This is because: ¢ B SR KR

a) the question of the appointment of the Director-General will in all probability be
treated as a 'matter of substance', and

b) e':ve_n i_f it is not so treated, then the question whether this matter is 'of substance or
not' will itself be voted upon as a 'matter of substance'. (Article II B (22).

il.‘ Thfa Executive Council. This is a 51-member 'executive organ' of the Organisation
with its membership elected by the Conference and divided on geographical lines

The membership of the Council will circulate among state parties, with a maximum 01;'
seven members from the whole of Middle East and South Asia put together. (Article
II (28)(d)). Out of the total number of Council seats, it appears that a certain
perc?ntage will be filled on the basis of different or somewhat undemocratic criteria.
For mstanc&_a, out of a total of seven seats from the Middle East and South Asia, at
leagt two Wl.ll be filled on the basis of comparative 'nuclear capabilities' of the sta;cs

their ctxpt?rtlsc in nuclear monitoring technology and also their contribution to thé
Ofgamsatlon's annual budget !! (Article II (29)(a)). It appears that states falling into
this category will probably have a permanent seat on the Council as all the rest of the
seats are said to be subject to rotation or election. This category and this rule appears
to havg been inducted to ensure that within a certain geographical allocation of
Council seats, (e.g. out of a maximum allocation of ten states for North America and
West-em Europe) countries like the US, the UK and France do not fall prey to the
rotation system and are able to enjoy a permanent seat in the Executive Council.

Among Fhe Counci'l's_ plain powers and functions, the most important are those of
supervising the act1v1t1c?s of the Technical Secretariat (Article II C (38)(b)) and of
negotiating and concluding on behalf of the Organisation agreements or arrangements
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with any state party or any international organisation (Article II C (38)(h). The latter
power would appear to be quite significant when read with Para 8 of Article IT A of
the Treaty that specifically envisages the Organisation to have co-operative
arrangements with the International Atomic Energy Agency (IAEA) or any other
organisation or state to enhance the expertise and facilities available to the

Organisation.

Also, as it would be ordinary members who would be footing the huge bills thrown at
them by the Technical Secretariat for setting up and operating international
monitoring sites (host states will not be liable to bear the cost), it is obvious that the
Organisation would not really be rolling in money and would in all probability end up
with an inferior network of monitoring centres far poorer than the US' huge and
sophisticated information gathering network. A comprehensive information sharing
arrangement between the Organisation and the US is therefore not a foregone
conclusion, specially when such an arrangement has been envisaged by the Treaty
itself (Article IV B (27). In fact, given the stated object of the Organisation, it would
be illogical for it to avoid asking the US to share all the information that it gathers
through its huge global monitoring network, both terrestrial and satellite. This would
pave the way for the emergence of a test-ban regime that would although be quite
impartial in appearance but would be totally information-dependent on the US. With a
CTBT regime heavily information-dependent on the US, one would be foolish to
expect the US officials to make available to the Organisation the same level of
information about the nuclear facilities of, say, Israel and Pakistan.

iii. Technical Secretariat; In actual fact, it is this organ which is most pertinent for
achieving the objectives of this Treaty. The Treaty is strangely silent as to who will
instruct the Secretariat on a daily basis. Although, as we have noted above, both the
Conference and the Council have been stated to have supervisory powers over the
Secretariat, Article 42 of the Treaty strangely omits to restrict the functions of the
Secretariat exclusively to the matters 'referred to it by the Conference or the Council'.
Instead, the Article clearly extends the Secretariat's power by adding another odd head
of functions by stating that 'the Technical Secretariat shall assist the state parties in the
implementation of this Treaty' and also that 'the Secretariat shall carry out the
verifications and other functions entrusted to it by this Treaty.

Subject to Executive Council's approval, it will be the Secretariat's responsibility to
develop and maintain operational manuals for the working of various components of
the verification regime. These manuals are not going to be part of the Treaty and they
can be changed by the Secretariat with the Council's approval. (Article II D (44).

All communications from the State Parties (their national authorities) to the
Organisation and vice versa with regard to the implementation of the Treaty will have
to be channelled through the Director-General. (Article II D (45 d).

It will also be the Secretariat's responsibility to prepare the whole draft of the

Organisation's program and also its annual budget and then submit it to the Executive
Council for approval. (Article II D (45a).
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Then there is the question of the staff employed by the Secretariat. The paramount

consideration in the employment of the staff has to be their 'professional :
i e
experience'. (Article I D (50). p xpertise and

How many experienced nuclear experts do we have in the Third World ? States like
Ghana or Bhutan or Bolivia have never had any nuclear programs and even if the
Director-General wanted to recruit staff and inspectors from such states, those states
would not be having any such experts. On the other hand, even if states ’like Pakistan
or Iran do have any nuclear experts to offer, it is obvious that the Director-General
w1l! be least interested in opening the Secretariat's international nuclear monitoring
regime and all sensitive information stored in the International Data Centre to nuclear
scientists frf)m these states. The obvious result of this will be that the Technical
Secretariat is going to be clogged up exclusively with nuclear experts from the

_Westgm countries, obviously with due clearance from the relevant Western
intelligence agencies.

3. THE VERIFICATION AND ON-SITE INSPECTION REGIME

It is Techl_'lical Secretariat that is going to directly supervise and operate the whole
CTBT verification regime.

One of the most dangerous aspects of the whole Treaty is that if ever Pakistan
becomes a party to this Treaty, whatever information the Organisation obtains or
gatl.lers gbout our nuclear facilities through the whole range of CTBT verification
regime (including on-site inspection) will be made freely available to all the state
parties, e.g. llndia or Israel. (Article IV A 9). And even if Israel or India do not
becorpe parties to the Treaty, all it needs is a fax machine for a member state like
Russia or even Bhutan to send all the sensitive data on our facilities to India or Israel.

It will also be the Secretariat's responsibility to ensure that each member state has

'equal, open, convenient, and timely access' to all the data obtained, 'both raw and
processed'.

THE VERIFICATION REGIME IN PRACTICE:

_Wher_1 dccidin'g whether or not to become a party to the Treaty, it would be easier to
imagine our risks and exposure by working on the basis of a hypothetical worst-case
scenario. What happens if, say, Bhutan (on the prompting of India, for example)
sudficnly.develops a concern that Pakistan may have committed non-compliance of its
basic obllgﬁtiOl‘{S under the Treaty. If this happens, Bhutan will be able to exercise one
of the two options: Bhutan can seek clarification from Pakistan either directly or
through the Organisation, or Bhutan can demand on-site inspection of Pakistan's
nuclear facilities

a. Seeking Clarification through the Organisation or from Pakistan




If Bhutan channels its request through the Organisation then matters will proceed
according to the following schedule:

Within a maximum of 24 hours of receiving Bhutan's request, the Executive Council
will forward that concern/request to Pakistan. Pakistan will then be obliged to offer a
proper clarification to the Executive Council within a maximum of 48 hours of
receiving the request. On receiving the clarification from Pakistan, the Executive

Council will forward that clarification to Bhutan within 24 hours.

The interesting thing is that even after receiving Pakistan's explanation or clarification,
if Bhutan is still not satisfied, it will have the right to request the Executive Council to
obtain further clarification! And this cycle can continue virtually for ever.

In case Bhutan sends its request directly to Pakistan, then Pakistan will be obliged to
offer a formal clarification to Bhutan within a maximum of 48 hours.

If after having adopted either of the above two modes of obtaining clarification from
Pakistan, Bhutan still finds the explanation to be 'unsatisfactory', it will have the right
to request a meeting of the Executive Council. The Executive Council, after
considering the matter, may recommend any of the penalty measures provided in

Article V.
ON-SITE INSPECTIONS

Each state party will enjoy the right to request an on-site inspection of any territory or
any other place within the jurisdiction or control of any other State Party. (Article IV
D 34). Again it would be easier to appreciate any probable risks that we would be
exposed to under the on-site inspection powers of state parties if we work on the basis
of a hypothetical scenario. Since a discussion of that will be beyond the scope of this
paper I think the above hypothetical example is necessary to appreciate the practical

implications of the provisions.

PENALTIES FOR NON-COMPLIANCE - ARTICLE v

It is neither Executive Council nor the Technical Secretariat but only the Conference
that can impose penalties on Pakistan for any non-compliance with Treaty obligations.
There are three main penalties available to the Council if it decides to punish Pakistan

for any breach of its obligation under the Treaty:

e Restricting or suspending Pakistan's enjoyment of its rights and privileges

under the Treaty.
e Recommending to State Parties collective measures against Pakistan which

are in conformity with international law.
Bringing the issue to the attention of the United Nations. (If the matter is

urgent, even the Executive Council can exercise this option).

While the first option is not really significant, the second and third options are quite
important and deserve some probing into.
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1. State Parties' Collective Measures agai i i
. : gainst Pakistan. Since the adopti
t(;,‘lhiu'tt:;tm 1h945 to v:ihlch all the states of the world are now parties tgelzgnc:znt'l;;;z
at states have made both under the UN Charter and also thro , i
adoption of UN General Assembl i e O
. ‘ y Resolutions, have become a source and
writers thll}k) even the most authoritative statements of the developin ru](m%t
customary international law. R o

By becorplng a party to the UN Charter, all the states of the world have agreed '
setth their disputes by peaceful means' (Article 2(3) of the UN Charter) ancigr :1 'to
fefram from the threat or use of force against the territorial integrity and ols'(tji t(;
mc:leper}dence 91" any state' (Article 2(4) of the UN Charter). This clearly shtf:wsl thc:t
?:te:;rla :gzarrlxa;g:vn:ln ;at:, ufse otil; t}geat of force is no longer permissible under
: Al erefore the ouncil, being obliged to recommend collecti
actl.on that is 'in conformity with international law', wi o
regional or international action that could amount t,ov::sli [:J(;tﬂt;:e:l:ff tl?s;eg‘;‘m?d e

?owevi;‘, coll;ctiv; actions like economic sanctions and trade embargoes have been

requently used and accepted by states as not falling within th i

and 2(4) of the UN Charter. It is therefore . sl bt s

\ ' / safe to conclude that when recommendi
;ct:iie::\;gca:)c;gl to:zl be taken by state parties against Pakistan, the Council will ncl)ltlgbz
end any action that could amount to threat o f

certainly recommend the imposition of total i i cptitoni o
! ) or selective trade embargoes o i

sanctions. With the clout that the US enj i ; tormational
_ . . joys, if the US wanted to seek international

sanctions against Pakistan for any possible violation of the Treaty obligations gelttilfg

the Council to recommend s i .
ot it uch an action would be the easiest method for it to go

2. Bringing the Issue to the Attention of the UN.

;Fehnls p;)hwer' is Poth unimpox:tant and important at the same time. Unimportant in the

mers:be at tlatt gives nob special power or status to the Council as virtually any UN
r state may bring 'any dispute or any situati i i

; ; ' y situation which might lead

international friction' to the attention of the Securi i .

(Asticle 35 ofthe Chatics) ecurity Council or the General Assembly.

oof{laﬁ\fof-st:]f;;;lmd, thi§ c)»p!iforll1 is significant in the sense that (working on the premise
L worst-case scenario), i the Council ever concludes that Pakistan h, i
g::llgatnons under the Treat}r and refers the matter to the UN, we willalfcvel:?ci:ct;gdhf;
defn whc;iztrznge t(:lf penalties available under the UN Charter (as has been amply
onstrated in the case of Iraq). While a referral to the UN
should not really be that worrisome fo it 1 108 ity ol e
_ : t W r us, it is a referral to the Security Council i
;‘gisn;atlox;aillly anttflgclmlstlc environment (of the kind being faced by tIi('aq forct]lllénl:'slz
ears) that should really concern us as this will ex i

. . pose us to a wid

powers available to the Security Council under Chapter VII of the UN Charfermge o

Just to briefly go over the j
( powers enjoyed by the Security Council under the UN
E(I:;rt(ir,t under A'rtlc‘le 41 of the UN Charter, the Security Council may decide on a
plete or partial interruption of economic relations' (as in the case Iraq) and of 'rail
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sea, air' (as in the case of Libya), and also 'the severance of diplomatic relation'.

Moreover, should the above measures prove or are likely to prove inadequate, under
Article 42, the Security Council may take such action 'by air, sea, or land forces as
may be necessary to maintain or restore peace'. It was under the umbrella of this very
Article 42 that the US was able to provide legitimacy to its brutal use of force in Iraq.
The interesting thing is that while the Security Council is attending to any dispute, the
General Assembly may not even discuss it or even make any recommendations on

that matter. (Article 12).

The CTBT has both positive and negative aspects like all anti nuclear movements but
the main concern for developing nations is and will be that any anti nuclear movement
should not be selective and implemented across the board and any organisation
responsible for running the regime should not be in total control of Western powers.

CONCLUSION:

e

There are over 30,000 nuclear weapons in the world, with more than a thousand of
seven days a week.

them ready to launch at a moment's notice, 24 hours a day,

Over 400 reactors in warships and nuclear submarines are still circling the globe.

Some are rotting away on the bottom of the ocean or in a distant port somewhere in

Russia. Accidents such as the Russian submarine, the Kursk, tragically sinking in the
Barents Sea can happen every day, anywhere.

Over 2,000 nuclear weapons tests have left a legacy of global and regional
contamination. People living near the test sites have suffered from cancers, stillbirths,

miscarriages and other health effects -- and are still suffering today.

The nuclear threat has quite literally scaled down in the last two decades. While the
prospect of an all out exchange of arsenals between Russia and the US has receded,
the 15 kilotons of destruction that obliterated Hiroshima could today be accomplished
with a lunch-box sized bomb. George Bush talks openly of developing new “more
useable” nuclear weapons. Even more alarmingly, the administration continues to
seek approval for a programme geared toward designing more robust, more 'usable'

nuclear weapons.

The prospects of a nuclear weapon actually being used are perhaps greater today than
during the cold war. Admiteddly the climate is one of nuclear hypocrisy. Only when
all countries pursue nuclear disarmament in good faith can we begin putting the

nuclear genie back in the bottle.
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