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2lol2M Program

42 Constitutional Hall(2F). National Assembly

A}3] Faclitator: 2H2]% (Y1%) Mr. Ji-Hoon Cha (MINBYUN)
10:00 g4} Welcome Remarks/ ©]v)7 =3]2]¢] MP. Mi-Kyung Lee
10:10 432 27} Introduction of Speakers

10:20 <7]=%4 Keynote Speech>
A HAA A} ofAlo} International Criminal Court(ICC) and its relevance in Asia
/ F4E (FAZAAEA ABH) Mr. Sang-Hyun Song
HolgH Q&A

1100 <FA1> 7} 3o] A%} Wk 2ohiy viF (FF/AP)
Topic 1. Prospect for Ratification: Challenges and Strategies (People’s Republic of China/Japan)
2A| Speakers: Ms. Wang Xiumei, Ms. Masako Kataoka
E# Commentator: Mr. Ahmed Ziauddin (#7]9] 7F&¥dj8ti 14, Catholic University of Belgium)

1230 %4 Lunch

A}3] Facilitator: Mr. Sanjeewa Liyanage (o}A|oPE%|2141E], ALRC)
1400 <FA2> 2t 5°] A%} Ak AEF oAUy (T3
Topic 2. Implementing Legislation: Progress, Challenges and Remedies (Mongolia, Republic of Korea)
23| Speakers: Ms. N. Chinchuluun, $He](713) Mr. Taek-Keun Han
E& Commentators: Mr. Joanne E. Lee
(R ZARRAL YA A 77879, Formerly with the ICCLR)
Hej@(FSsta st 24) Mr. Tae-Hyun Choi(Hanyang University)

15:30 #4] Break

1540 <FA3> FAYAARE} BAAHY
Topic 3. International Criminal Court and Bilateral Impunity Agreements.
FAZAAALE GEATRE vlEe] Alxd] oig dig
Addressing the US. Efforts to undermine the ICC
WA Speaker: Mr. Dean Zagorac
EE Commentator: ¥}z-¢- (F1%) Mr. Chan-Un Park (MINBYUN)
Aol 2/ E 2, Q&A/Foor discussion

17:00 A2] Aosing

78 25%(3) LAY AY S H Baeumter(11F), National Human Rights Commission

A}3] Facilitator: Ms. Evelyn B. Serrano (Forum Asia)

10:00 <5791 Special Lecture>
TA GRS EF53 A|WARS]e] HE The Role of Gvil Society in Assisting the ICC
/ Mr. Zhu Wengi
ol 3H QA

11:20 F4] Break
11:30 3 AAEE, 3FAF Open Forum: Synthesis and Plan of Action
1230 H2] Cosing
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ZAGA AL obAlo}

AAS(ZHEAR I E R B, shsong@snu.ac.kr

Qe

oA FAIARA g A A tFH Q4L FANFIL 53] oot F7hES] 2ohitd HIER ©f
Z2A47)7] 93l T2 =22 sz AN o FANINS FH ¢ FH TS FAIRE vxd
RE 257 7} ERuUTh daRe] 233 X9 Ade] YAHE FABAARLE ole] EASHA ARXS
e o3 BE 1 gale] ¥ Wz o 2HAL £ ANE AYYUD: oo} AHe] SAF A WEIIEC)
dojals 05 934 A Hol g FBPUL H29| B HHEF ARIES viFo] & d, M2
A dE)A € ol gaske 53] A9 HFe eja 448

FAYAARL A4 1 59

AE 9% o] AeolN “FAZANBLG opof ek FAE FHLE LEE & F RS 84 Wk
2optAd g FATEAE IAIYBLE FdF 2rhtge] #AEE e 7P TR HHE M A
JEL AYSHEE YRE FoadFUd. ol ¥H JopHs diRy, 2 HAAS] B3 15
AZtAo] wlZo] B o), oz Auite MABIE Hsld olF WIAAES AP EF 1P WHSE
wahe o 9o} 78 98 5457 g8 JH9 =8 daeol § AYU: IABAARL ofHF 4
ARgo) o}F ©adl 58 4 AAGUTR, Auie] FHL FRT ARKRE ohzt FATEAY ¢AE =
23 ¥ Yoz AU gos 2okt UgS Al 92 At A £4EAL B,
H[AbE, BRI 2 A9 FUAES ¥R BE T AAES A3AQ =82S Uee s ¥y o
g A7t 2 AQUS: TAZAARAY ARTo M, Ax FARAGRL AU HEH PAE 9@
a8 x50 g0 71 WA € Rl FAtn syt

C ZARPAARE A9 WA 1 A

soptge] AdY 2elemAAge7t AR 428 A Az B =40] AU A BA AR
B =E 194)7] 29| 1 el Fu Wle AL, AAZ a2 =7t 243 @ AL SAFUANLY
3] F44 F & AR Gustav Moynier7} BEHAeN Adejd WHES Ash| AT P2 A
#2E ALY 187239 Yol

FAYRRLA e AAY Bt AAE RS AL AARD AT 1999 W2Alelf Fazoe] 4]
28 A712, A 59 94 WAE 24E Bl Wske H(supreme offense against peace)ol 3l AT
28 £ YUEUT A2 AAUAe] By § AgTe 333 AEEL AV 8 Aed2a 9y

ARAY 74 AEARLE AAFAGUD FAZTEAE FEe) e FeEEe 371 oA B =4
SAARA Ao YeAs 1 bsAdl Bk AZE] ARsEET: A B ol IAIRUNY
Fa0] ZAAEE FaABA 4 F o /A M sl Aoy, oF IARAARLT
AYE7ARE s0dojeke Age] Auek da UNE3|sh FAMAASILO B 71 Ajdse] Baskis
Ugh A 500] @ 7+ 2509 7o) BAlolA 83eust B o) o] RZiRle] AMSHIL 1974 B o)) AlE
o] o1 AN 4L wagsordt AsUtk EF 18 e PhudEe 34T oplEeltEyth
o] RE W3S 2R Aol FATAT B7sm 28 1 HE 1YY AT A2Fo] A
ggla 28| Aol WHAST] HUS WS BolPFUT: EE BAEY TR U8 Axd B N
(laws of humanity}g FAl3ks £91717F 2= IRsH-

1989 Wdo] AR FAGAARAS F4o| & Tl ] UNF3Y Az @b Hlsyst
dlek ASH UNBeH 850 23] Z7H mel 2ABA AL B4d 88 =99 97} #2944
ggUth 1959 UNEZE 2ANILE7t A28 IAYAARLTES #F 20E HET FH5A3
(PrepCom) S UX3HA&GUITE #3& ul5d 42 7 T§(LikeMinded Group, IMG)l B3}, 271%
g ugE 7S ggsy 330z Fugusel Fefsiasyck sHl UNSSIE 19984 78 179 34
FAATL BE ZolpAL Adsigon, o FFL 20029 48 1Y I HIET FAL 07A=E ¥ #
o24 2002d 79 19%E LTEFAFIS

Qs ZAME AHoE /e el gRE sk AAES TAAIE Uge2 SAAA
Ut B AR Ho)d AHel 2] AFo2 T BAZ FSolgeyt g, IAN
ko] tig A9le] FAEARAE, #24 NS B ZE F7ke] Pukole TAZ BolgAA L IF
ANSS HEY Yot HEA0Z AHET Aok HiZA $Z457] Addeyt viY J2n AATFH=
washs 1Y), koS, viok DA, AT ofso] tig Aalujel, SAE {¥, FAAZ HEES,
A2, A4, Y, olZEHE 5 oHE Wyog TE & A tal U Az HAAL

S, 2AAPS] FAoNE D79 o] Yo} fFYTh ThRuselolst 2N B4R FEAT
ZAQEHY out = Fuasle 7F AFAAs BT Fol Aude], UNHEZOMSIE A2 19893
19940] 5 7)e] YA ABA—TFHLAEABA(CTY)S 2SAEARL(CTR—E HASFFUS: o] DA
ARASL 00897 BT BT B Aolelecld ARE el did dAARr Y &5
Zolw, Avj2F 20| o3 AP thFdte] B3l FEARIAARRT} 2 HAE JPAY

2ol e A FUig ulel di 1ge FAAYS BAbe) durkRos s stk 20t
FHe wa skl Aol did Aaatel A, FAAYAHB(8A o), FAAE At FAe dP A
olo] Mal, FAHAYS wiAFRs Woldg 5L FRFT YgUth ekt LuFHCE H8E T floH
20023 79 19 o] s HHTe A Yk

2ohtAo] 9443

ZAFAABAE 1) JeLHF6D), 2) A=ol ¥ HA7R), 3) APFH(A8Z), 4) FFEH(ASZ Al
ol sl BRAS PAL F dFUtk 2olE Y @ dalEel diF AdAd FHEARC 2
Woluk ZAAEHS] Jdelq H2& 7I1FS BRI LA o5d R opdych Al did 2okt
o] Fol= 1948 Weraalz] FoHGenocide Convention)o] 71%& F3 Ak kel W #H= UNDR,
ez AEgnse) v, 123 ICTY 9 ICTRY #dd Qaugolats] 299 A 4% TS
Bolgo] QU AARHE 194999 474¢] Aulet Fep 197749 JBME 7122 st 4xjolA] ol



2% 2ohiddl 48T Yevt 2eu AgEze Aok oltAel o FAEA SkEUY. A
ARae Hepane) o7t Adsla 1 20) AHHH BVAL YA 2 AYYT: 19749 UNS3E 3
20 B8 A2 HYE g ¥ AgUt 2AHoT AYWYE ABI] Wee WH(rime against
internatioral peace)QItiTh 2 HIUN J3idizrelel tiE3 thAbr} *Aeke] Aelo] B dlazle) slagos
$apl 2 AU

g9} e FAFAARL G4AEFe] S T HF o] AR M= FHE F AsU dE S0,
gho} 373k 270] §4 JYY AAA AckE 2R FIds P9 dTE AYU et 5 949
o] AQEY A 2L Axe] v FH7h @ AYUS: e Fdo] 71z FRo tiE ALY
AAA 379 9R2AM WA E Ao wid Hr} A, £ o] APsle] HapeiAw sz}
g $5 93, & Agelt A YR2A £ T FHY tiE 439 dF2A A AR}
g £ Jlgut:

A 282 57 A3k OE 32 714 tzo] ZusjAsll PR W74 Hements of Crimes)

32 773|(Rules of Procedure and Evidence) Adalgigich ¥l Wa74 820 AeHusizis A
ARl ol olm AAH 248 Fen AAE WAL, A Ba - Geld - BHAA 5 AEe =8
T Q& w7870 2okiEY Bee FEsEE Re 22 ohi ze Fujolayel tjg 74
g AR ABY £ A AYUG. 2ohFE A 40 JDEHel B Bt 2% 2e T I F
W BYPAE =307 Fo] Q) WE) oldP TATEL AT TR WA FEHE Baoz
oS WS A Hol JALL Ax Ak TE TP PAFSS B HIASAY AYEAT )
Hoz g4l o 2o} BAHY ozl AUY 2= gtk

;‘23 3](Assembly of States Parties, ASP)E ZA|BAMY#: BHYHE FAHSH: 2350 BT Ao
A3

Azle] ARAAY

FAYPRRLE $AH02 AR ARAFYS B0l Y. 159 B9 ARaE AR A
ZAAo] glcka AAsteiol Ptk 1) Alde] I Alle) tisl BFAL 7He F71 3le] FAET JAY
EE 7128 A% @ O 37t ARE FAF R 71AE ¥ APt (AY sH0 Sle Atdle 233
ohjsit); 2) ARzio] 1 Abde] tiste] REAS 7HAE F71l st FAHEUT, I F7PE BRidS 7148
olJstr2 ARF A% & 2 AFe] Aoz Jlase A Bt T FAd o9& A Fede 1
A opsit; 3) BaiRle] Ao i B9l tiste ofv] AT w B 4) ARIo] 2AE F3E}
719 5 Fdi4e) gle 2% ke U A 7148 At gl Ao AqARAEH 1 Ui des
ZEY: )27t Ads P b YAYea Ry IS Bl FHo FAE Hshe B¥ 2
FeY e Adsleie oxe} R¥EA o e 237 Ado] e A 3) BAL FHHIAY T
T o= A9 W F7H ABARY vy £ 423 g3E Jde e SAY FRE g
g+ gle A% =E g2 XS A9 + Qe 37 2 7k 7148 0] fie 222 ARG A
9] A/AZAYe] B ool FF Ak 3 27 T A7E & AU

ZujAei(domestic ammesty)o] 71e] A7k el Bl 2ehERe BSSL Qi e e
& 2 Shiel Aol e S A0A, BT Foie ¥HSE Te% Abe el ol Aoz
olalsl glguith TeAEo] ot 212 Helsh JFHAS JlaE, 977 FeAE Ao FAN A
Bo] FAol Ve AYL elFu g

1980Tis} 1990, SAojA BIFFlZ AE Fold do], SHHEH olze7te SvlelMe Al A

g 93 FAY ZA2 FAbla, JAALS, B, AAgE T odE A8 71A7 EASEUD
Azt FFA AL E o2 WY AL Fil, EACE e ARjoA IuUlA 3sie] Be
A Aol BASES o9 782 %2 AWke Bdobl opjHdsU Bottelrks, BF dvlgvlel
A gutzoz Fid IFAHQ APEde g PEE ARFUH: oF Beolx she Foe d¥olEe F
2] A2lE HAhE WA R olFoAME HHUTE ‘Amandld The H29| Fshe HolzeTlelM Y 3
4 2 BejFn glga 4zgych

ZA YA AL BTA

FAPARLE FAH AR 7P FUE HHE HE AASS ZARIL V14T BH0g xold o3
AAE EFA7ITEUS SABARIRLY #8AL A SBAE dE REFHoz sakgych
232 SYIAIREES 2A8 SARARRAY] #EHd s $HAS AUk AAZ ozl Hxe}
A%, $AY HRE Fdshe FARAARLS] BE FHAYL HEAAS T8 APdda & F dgYd
1) el 2 B 3t WAPIAE 24 7128 F AY, 2) Fuido] ad AE =AL 71488 AR
AU old Adgke BT F ol F 7H ARt SAFAARLS] BEAe] AU ol B A
Hol tig DA Bojo 4EE A% 7IFE HAde 249 FAREA 9§ FDH PFY FEYYUT: =4
FARLE RS JoASAL 58 FAEHY 2L 7148 AYsEe YAt FEol e FWHEAA
E A devth vl ojAlo] 2rhtAae] FAYeols IAFAARLY 4FAF7} dRide Helolx
gtk R34 (complementarity)] 9132, B44F I719d Ui AR B5H F7FHY A
ol BgFolx T dYo| o]FAESF = 7IAA AU

FAYARBLE AT YEAM T P FAHE 71 Aol osf HaldA HHe sl BHAS
A BUth Agae T3 HZAle] Ajgie] AAL FEF AY 1 F7HY 9EY 1 ZEHE /1R A
o s Wt AdHAE o FLAE /A U HIBAITY FAHE 1A AP} ohyela dx 1 JE
A HHE HE AE O HGAF] Asdke ASdE FAPARTAY BEE PP} 7 HIE A
A AHAY] FEdo] A o B I7ll I 2oty HES 58 BHA #8(Universal Jurisdiction) .
2 gAY BEAQ Ad 9% /AR e AR ol7Ale YEAH AR (Territorial CGriminal
Jurisdiction)o]2} & & IgUth BHA(Universality)e] 7HE-S Apzio] UNSHARFo|AS]e] oj8) 3i5te 79
gk gl 9lom, F o] Agele FEY FHY AL FEsA UG GARFoSE AFHeg 73
A8 A3 ARE 3R Flghe HolAM 2En FAPAATA ] FEH T dis) AAT AYS A
Fgths oM FAYARATA Ao 7 T2 EAYYD Ty vFY Bl ulFo] 2 o, Alzg
FAS BRElT bR Fo|AE]7} ojmdh JRol} ARE ZAYA AN RS Foshs US4
7171 old@E U oJRE FAGAATAE 228 1 2] B By} Hojol & AYU

TAZARLS B A B8l 59 ety HlEo] 7Hle AFE FoAE ted Z2ed 9l
FUD & 3 o= frgs §Fo] 7k 5§ 330 ¥ F T AFA dis] go] A 504 d
T 2 92E 89 A & A oA Halo §=9 2ol HIES B 2E A PolRXE
T4% Folghs A& uidydh ), thep o] dEe IF}a AR 38 F90lM dAQEs}
ARG ZAYAARAE 9FF02 O A AR F AL AP

olelzido] WS u, & TAASAKE F=o] ZokFRS) BAITo|] WEo| Tony Blairrh ZARARTA
o 7128 % 1o, 19| ohiel Cherie Blairr} 310 AR WEALE 19 WEdloz MUY FE
912 Rolehs TAFE £ Ho| QAEh T} oleig BAl o] Azl A2 1% wasAE Yo
A7,



ZABARAE ASH dsideke Bl F7hd o HA EA] his B3] glgvth Aeu =39t
579 ZAANARLAN ANHAD s HE WEL, AR tiae) sle 9@ B9150] ALY A
o) WAE 2 g 2791 Aolr] HEd 27 24z gRojAel Frke AoAFUT H13d
olgja A 2R ICTYS} ICTRAME ohH7HAIREU: A S3 wAE dze FAIYU: ©f
=g 29 AHle) BAE okl TA FYAceREH WAS JuiEhick BAY e 1 FEHATL AR
o] 715 waEA g3 #3885 A=S 3] AR ZAADYH A=Y dig 7P Fod S
o g wae) 2o} AL #8594 AU

AAR: AL A, FE

ZAGAARA AR 1) F4 2) T B 4% AR(AeE), 3) 23, 4449 AYER 5 489
ARe AN Bt T oldd 2R YA FARRLS B WE HAFIE ARIAA A
(triggering mechanism)sh ARHZAY AR <43} Nl Fof FAFY] FPoz oloAA AU @
A ARBES A TANS BT F Y& Anre] A e B gas A4S 3 AU 2
g ZogAs ARLSATFY A9 9% ARH ARANFEES FR PR A doixe AEA
j{?&i AR T AAFAS HNE S5 AL AYUS: A 7 A% fHBES e e

wr AnEAA AN 239 24 S U AE g 320 ad 2R AFAEe] EAE
o g Yoy 2 AFEIR 44 gtk £ HY 5L T =€ A FAVL 25U s
WA 2U4e gsla B B IRl FAsoler & A4S

2 ARARTE Feld 2A7) o BEEE A% PR FAIAME o dAgTo AE
UoHAsE AB8). £ SAS 390 248 AP P12 @ AR S AARR] FAE(AS3
2), qAARE, A 537 EE R FHBAIA AREE 2RL AnE AL 24T F Uw
U 2474 2A8 2452 241 4 Ao, #AEd A, J8A 2 5 24¢ g78 258 4
28 2 glon, 27}, BN 717 TE QY B2E Ak v YR oFF EE o U
ue zA0% ASE AR P W2 FT & Aon, AR ¥, A B39 379 B
ush] geld Wad 2AE FT £ AFU AR o)A o S AR & A3, A
Reo] B YubrES SRk AL wl$ uAF do) 2 Aok ARy 71238 S B3| BHY
o2, B4 AN AA A RS U4 £ 9 wH ok diFsel a @44 7IhE 7
AL e % 91¢ AU FHANRe EY Asezo] weh, Fo] slolad] A zAE Ade B394
2o] AL GJaiel 2Tl Fush] o FAS FA Aatd 'SERA 71AE U8 & AL 44
AoEe] 2AY 4 AUk o] Mz PEAT BEe B FHORAMS Il 4 #2AE AU
4. 2RIe 29U 4 U TPsAL B B AE FREE o] FAH A FEAT ol8l Ao 4
28 5712 A48 B AUk FHAAE 8 8 AR AXITS 2RE F olFUT

JAAET) QHoZ o)2oAE ICTYLE ICTRIE @), F4AMIE 81 9@ ZA PR AT
= 2AAS Bolsy £} ASE A0 dsld olgg AvlE $AE A HgE 7HAe A9
o) 24 3o ol2olAA BUL Z ICTYS} ICTRA AR A3 A w=diA %7] 913k A Aol
TE 75 YFAF)L o) AR ZE Fo FuA she AU

240 B $ARES B A WARRY § - FHREA b 2L W g == 233
o] 2AN] GFL FE Vg A 5L olHE AT F YFUTh =T IR LA3E olfE 42T 7
AU AAAYREE 48 2AS WE E= FRHAY O 1A Aze ARe B9 F A

PEUT DAL AT ST A LB 3] Qed, 294 At ol| g ABsbiiA
£ oz A9 AZl] WY 202 P

Qo] AL Aoum, TohtE A FAZAKE YU FRS B3 Alucke Ao GgAel]
WEale AHY 2Al) FUE AT 4 Gk SARAABLS PEE FRE 2ALF Yo

398
FoI7ke] digd #AE o= Ax AT AFU:

Wl
e
AL

3
i

3
of
A

& 19 .

AL FE 739 HsiRelAY 159 FHRZ] AFA LhE AHE J3 WIE B AXE B &
HRAL B A BAS S 7 AeYT AR ARLE BT FHEES L A g8 iR B
of o3 Tzl thd B, S 9 ABEF, PG WY AL FABZES TS A BT AT
7H 3 dFU 2oEe IAYAARA BBER FaAe oo AT A=vIF dHe «dgsx o
At ofFAAE 18] AFHoIA R AUk EF AR o] IR, FAEA|, FF R AW
AZdhe, ARl o3 AR Haia 2 F 9 o3 HI3Er|s 3.

oM AFd A2 FAA diF ApHE 2L 194939 At 197739 Al - A2 F7e A
ohet AUIA - XA felo] A AT 195039 JAH 72 Aol B FHEY 196939 v|F
A% 198199 QAT WFe| Helo] B ofxeIE T3 FH}L AFUTh BAY 440 AF o]
& 7)1F5L A4t BAgols, F Iuist ofet A FA= BB e Hoh BE APEA HAS
AT F ASE i

il Aapgel YukAe gRE 2oltRY 2PS(ARZE~AB3Z)LS A (common law) 9} tiEHA]
(civil law)¢] ARtolela ¥ & Utk A, Awe] TARFIH JAE FASEME, ARBLS A T
Qo] AF-S gEd glo] FEAT AE /UL a2, IAYAARLS] AR #F AAHY 727}
ofd B¢ wA Bxle ARASAA Lty £+ sy

Zobde BARED 2ARARLTE FAYY 2 I BUE BS ZPE(ASE~AINE)S
Ao dgUth AR FAYAYRL] B A UE, DFAETEO F FARAARL BT,
ael3 ZAAABLY 943 BAY H1ES BUY B 5L WolSodel Ptk FARAABLE 2okt
4 57 ke Trege] £2 AFsd AHATE ABY 25)E Adstnr 54 Fte FEAN BAY
238 GA Ado] YFUT: olIR £47 49 2L BAY ZAE FATAABLY 230 Tt B}
2] g8l QAolor T AU 2L FU02 BT dolao] SHs] ABAN FAL RS AL
JRE g3 ©A ofd AlRe] 290024 Jedos FMs AL Bolal ¥ ogue] e B HlY)
27el} vt} 08l AF o189 Ao B

FA AL BEe] FPe o) Adske /M FAZ e AFU BETALS B2 59,
o AP F7te] A, @ FY VEAY ofF, Ten 7P AFE T UFUT IAZARLTL
$A3 A 7152 7] PeNE TAEEC] IABARRLSE] FE LS sl she SRS vhdsloo}
Pk FAFAARL oJBYHY BAL ez T IAFAARLY FHIIES sk 3 A
FAAYALE dAsl] FUH BFAS YA F Q=S Fe A F A F AR £ T AFUS: 84
FAFES Fu oYY uho] A9 ZoAR e ARelA, 2o 33 HA - BAH A7} e T8}
o Azkghic.

F59 =43 JAE



FABAARLY FH9H e JEAEF, Azl viske FHo AAEFY EAES FHNTIE Aol2R
Agre] 43 AwL aFEFY WHAES AET F e 2 Y4 F2 99 Asy AR
A AF A S 7] Y8 RE BRPMAE 4 1) AR SHSL ERFolH &
HE AM7ITERE A 2 Addl o RAF AXE Fud vke 7, 3) AT Sl ARS8 AL
ZEo] 2oltgAe] RS ¢Hs A7IEE sk Ao 28 =S IFAAT € AYHT:

FAGANBLE AANN 71 228 AR 39 SiA 2 B84, AEE, SHA ol AN 7}
& 9AF sizel FPHES =slor FUTh AL TARAARLY ABAS0] o] BAS 98 Ao @
Naha ok oA SARhiTh A 3¢ 119 dola0lA ARE HA ofF, AE TP JuBSe A
2502 721 44 DA FPskn deUTk Mol MEE AT A3 ok, 2] djate] xohurh
ohJet 2% e FA 2UAR, B3 BA, AHeTEY 2 TUW 44H BAS, A
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Keynote Speech

International Criminal Court and its relevance in Asia

Sang-Hyun Song (Judge of the ICC), shsong@snu.ac.kr

Greetings

First of all, I would like to thank all of you, organizers, supporters and sponsors of this
international workshop for your tireless efforts to promote popular awareness of the ICC around
the world in general and facilitate the ratification and implementation of the Rome Statute by
Asian States in particular. Without your valuable supports my court might not even have existed
at all, or its birth would have been delayed many more years. Indeed, it gives me a great honor
and privilege to be at today’s international workshop on "the International Criminal Court (ICC)
and East Asia" attended by many leading Asian experts. I think that many recent events make
this workshop in Seoul particularly timely.

Mandates of the ICC and its enforcement

I have been asked to speak today on the topic of "the Intermational Criminal Court and its
Relevance in Asia". According to the Rome Statute, the international community has entrusted the
ICC to bring to justice those individuals who committed the most serious crimes provided by the
Statute. In the light of the heinous nature and the massive scale of the crimes and the severity of
the victim's sufferings, the Court is obliged to make great efforts to play its cardinal role of
bringing their perpetrators to justice and deterring such crimes for the world peace. However
simple this mandate may sound, the creation of the Court required not only a significant amount
of time, but also the concerted efforts and cooperation of the international community. The
enforcement of the Statute will be an even more arduous task, which will necessitate vigorous
efforts of all the parties concerned, including the Court itself, its Prosecutor, States Parties, non
States Parties, NGOs and individual supporters. As a judge of the Court, I have full confidence
that such efforts will be galvanized in due time to effectively enforce the jurisdiction of the ICC.

History
A historical reflection indicates that the Road to Rome was rather a long and contentious one.
While the ICC has roots in early 19th century, the story best began in 1872, when Gustav

Moynier, one of the founders of the Interational Committee of the Red Cross, proposed a
permanent court in response to the crimes of the Franco-Prussian War.
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The next serious call came after WWI, with the Peace Treaty of Versailles in 1919. German Kaiser
Wilhelm II could have been tried for the supreme offense against peace. After WWII, the Allies
set up the Nuernberg and Tokyo Tribunals to try Axis war criminals. The international
community, reflecting on the Holocaust, began to think once again that the establishment of an
international criminal court was desirable and possible. Many thought that the founding of the UN
would bring the world closer to a permanent court. Yet more than 50 years had to go by and a
lot of groundwork by the United Nations General Assembly(UNGA) and International Legal
Commission(ILC) was required before the ICC was born. In the past 50 years or so more than 86
million civilians have died in over 250 conflicts, and more than 170 million people have been
stripped of rights, property and dignity. Most of them were defenseless women and children.
Despite international laws forbidding all of these crimes, there has been no reliable system for
enforcing these laws and so few perpetrators have been brought to justice. Climate of impunity
has encouraged others to flout the laws of humanity.

From the end of the Cold War in1989 the idea of creating an ICC was resurrected on the agenda
of the UNGA. The atmosphere was ripe because of a dramatic increase in the number of UN
peace-keeping operations as well as drug-trafficking cases. The UNGA established a Preparatory
Committee(PrepCom) in 1995 to discuss a final draft statute submitted by the ILC. The Republic
of Korea joined like-minded group and actively participated in the PrepCom in cooperation with
NGOs from the beginning. Finally the UNGA adopted the Rome Statute of the ICC on July 17,
1998. It entered into force on July 1, 2002 after being ratified by 66 states.

The evolution of international law was for a long time characterized by the exclusive development
of substantive norms establishing rights and obligations of States. The criminal law, both
substantive and procedural, was exclusively national. Therefore, the problem of the individual’s
criminal responsibility for violation of international law came up much later, when some moral
values were gradually accepted as being of general interest for all states and the need to protect
them was universally recognized. Just think about how to deal with piracy, slavery, drug
trafficking, trading of women and children, dissemination of pornography, counterfeit of currency,
terrorism, taking of hostages, war, genocide, apartheid, etc. that take place daily and globally.

There was a separate development in the area of international criminal law. Faced with
widespread violations of international humanitarian law, which resulted in mass killings, detention,
ethnic cleansing and rape in former Yugoslavia and in Rwanda, the UN Security Council created
two ad-hoc tribunals: ICTY in 1993 and ICTR in 1994, which will exist until 2008. Another similar
ad-hoc tribunal for atrocities committed in Sierra Leone is in full operation. A Cambodian tribunal
for mass killings committed by the Khmer Rouge will soon come into being.

As general principles of criminal law, the Statute recognizes the principle of individual criminal
responsibility for serious violations of international law. It also addresses the responsibility of
leaders for actions of subordinates, the age of criminal responsibility (18 yrs), the statute of
limitation, an individual’s responsibility for both an act and an omission, and defenses that would
exclude criminal responsibility. Since there is no retroactivity, only crimes committed after July 1,
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2002 will be dealt with by the ICC.
Core Crimes in the Rome Statute ("RS" or "Statute")

The ICC can exercise its jurisdiction over 1) crimes of genocide (RS 6), 2) crimes against humanity
(RS 7), 3) war crimes (RS 8) and 4) the crime of aggression (RS 5.1). The definitions of such core
crimes in the RS are not intended to develop new standards in the areas of the laws of armed
conflict or international humanitarian law.

The statutory definition of genocide is based on the 1948 Genocide Convention. Crimes against
humanity are defined in the Statute in conformity with the UN Charter, judgment of the
Nuernberg Tribunal and the provisions of the Security Council resolutions concerning the ICTY
and ICTR. War crimes are defined in the Statute for more than four pages, based on the four
Geneva Conventions of 1949 and the Protocols of 1977. The crime of aggression is not defined in
the Statute, however. The ICC will exercise jurisdiction once its definition is adopted and
conditions are set out. The UNGA adopted a long definition of aggression in 1974. In essence, an
act of aggression is a crime against international peace. A committee on the definition of
"Aggression" will soon be chaired by Lichtenstein Ambassador to the UN.

You can easily see that the definitions given to these categories of crimes contain a number of
legal overlaps. Thus, if an objective pursued is the elimination of a group as such, it would be an
act of genocide. If an act is directed against persons, it would be a crime against humanity.
Murder and extermination, which are crimes against humanity when committed as part of a
widespread or systematic attack directed against any civilian population, may also be crimes of
genocide if committed against a qualified group, or war crimes if committed as part of a plan or
policy or as part of a large scale commission.

The Assembly of States Parties(ASP) adopted the Elements of Crimes(EOC) and the Rules of
Procedure and Evidence prepared by the PrepCom, among other key instruments, in order to
assist the ICC in its interpretation and application of the relevant articles concerning crimes under
the jurisdiction of the ICC. While EOC add nothing substantive on genocide and war crimes, it
introduces concepts like military necessity, reasonableness and unlawful conduct. In any case EOC
do not mean to change the Rome Statute, but it would be able to provide some detailed
guidelines for national legislation. Since the definitions of four core crimes in the Statute have
never been introduced to some domestic jurisdictions like Korea, those states parties even
experience difficulty of defining them in such a way to conform to their own national criminal
law and legal system. Furthermore, there might be a practical difficulty to adopt the responsibility
of top leaders in the national legislation in some jurisdictions.

Admissibility of a Case
The ICC has first to decide about the admissibility of the case. A case is inadmissible, 1) if it is

investigated or prosecuted by a State that has jurisdiction over it, unless the State is unwilling or
unable to genuinely prosecute; 2) if a State with jurisdiction has investigated the case and has
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decided not to prosecute unless such a decision is the result of the unwillingness or the inability
of the State to prosecute; 3) if the person has already been tried for the respective conduct; and 4)
if the case is not of sufficient gravity to justify action. A State is considered to be unwilling to
prosecute: 1) if it undertakes the proceedings for the purpose of shielding the person from the
court's jurisdiction; 2) if there is an unjustified delay in the proceedings, inconsistent with the
intent to bring the person to justice; and 3) if the proceedings are not conducted independently or
impartially. A State is considered to be unable to prosecute when its national judicial system is in
a total or substantial collapse that prevents it from acquiring necessary evidence or obtaining the
accused, or otherwise unable to carry out the proceedings. Challenges to the admissibility of a
case may be brought only once by either side.

Would a domestic amnesty be a bar for prosecution? The Statute is silent. But it is understood
that domestic amnesty would be effective for domestic law offenses, and that more serious war
crimes should not be subject to such an amnesty. The indictment of Pinochet by the Spanish court
and then by the House of Lords of the United Kingdom ignored the self-amnesty decree passed
by Pinochet in 1977 as contrary to international law.

In countries going through transitions from dictatorship to democracy in Latin America, Eastern
Europe and Africa in the 80s and 90s, struggles for truth and justice have resulted in a variety of
policy instruments such as criminal prosecutions, truth commissions, reparation schemes and
disqualification of persons. This shift towards holding leaders and public officials accountable
raised a dilemma as to how to balance it against the need for national reconciliation in a society
recently torn by conflict. What South Africa did is different from blanket amnesty of the type
generally passed in some Latin American countries. In any case reconciliation should not be
reached at the expense of the victims right to see justice done. By the way, a recent movie,
entitled Amandla shows the reconciliation process in South Africa very well.

Jurisdiction

The ICC is a permanent international institution established by treaty for the purpose of
investigating and prosecuting individuals who commit the most serious crimes of international
concern. The exercise of its jurisdiction is complimentary to that of the national legal system of
States parties. Thus national criminal jurisdiction has as a rule priority over the ICC jurisdiction.
Actually all requests for cooperation, including the arrest and surrender of an accused, and
securing evidence, are directed to and executed by national legal systems. It is only in two
situations where the ICC jurisdiction comes into place: 1) when a national legal system is not able
to investigate and prosecute persons alleged to have committed. the crimes under its jurisdiction; 2)
when a national legal system refuses or fails to investigate and prosecute such persons. It is an
expression of collective action by States parties to a treaty that established an institution to carry
out collective justice for certain international crimes. It does not infringe upon national sovereignty,
as it is not overriding national legal systems that are capable of and willing to carry out the
investigation and prosecution of certain international crimes. This is a central tenet of the Rome
Statute and arguably the principle on which the success of the ICC will hinge. The
complementarity regime has been defended as an effective and fair balance between national
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sovereignty concerns and the imperatives for the ICC action in the face of non-genuine state

action.

The ICC is competent for crimes committed on the territory of a State party or by one of its
nationals. The Court is also competent when a State that is not a party consents to the court’s
jurisdiction and the crime has been committed on that states territory or the accused is its
national. Its jurisdiction may also result from the extradition by a non-member State of a person
who is not its national, but has committed a crime on its territory. Although the ICC jurisdiction
may become universal or close to universal by the ratification of the Rome Statute by more and
more States, it is still territorial criminal jurisdiction. The concept of universality is reflected only
in the referrals from the UN Security Council that are not linked to the territoriality or to the
citizenship of any State. The Security Council is arguably the most important entity for the ICC,
in terms of being the source of referrals of the most dangerous situations globally and in terms of
affording real authority to obligations to cooperate with the ICC. But it is hard to imagine the
Security Council agreeing to refer a situation to the ICC, no matter how heinous it may be, given
the US attitude. At any rate the ICC will have to be the judge of its own competence, including
when this may be contested.

In connection with an issue of the ICC's jurisdiction, what is the real significance of Koreas
ratification? It does mean that Koreas ratification would constitute a strong legal defense against a
possible aggression or blitzkrieg by ever unpredictable North Korean authorities on top of the
military defense that South Korea has been spending billions of dollars to build up in the last 50
some years. If, for example, North Korea attacks South and war crimes are committed in South
Korea that is a territory of a member State, the ICC will, in principle, be able to exercise its
jurisdiction.

When the war in Iraq took place, certain international media referred to Tony Blair as a possible
client of the ICC who might have a prospect of being prosecuted with his wife Cherie Blairs
human rights law firm as his defense counsel, because the UK is a member state. But it is not so
simple as the media suggest it is.

The ICC has no jurisdiction over States or other legal entities as opposed to individuals. The
defense advanced at the Nuernberg and Tokyo tribunals was state responsibility that would have
excluded individual responsibility, invoking the act of State. It was rejected there and also by
ICTY and ICTR. What about diplomatic privileges and immunities? They are procedural one. It
means that there is no immunity of the legal responsibility, but immunity in respect of the local
jurisdiction. The objective of the immunity is to enable the beneficiary to carry out his or her
functions unhindered. It is not granted to facilitate or guarantee immunity for the most serious
violations of international human rights and humanitarian law.

Procedural due process: Investigation, Evidence, Appeal
The ICC proceedings follow the sequence of i) investigation, ii) confirmation hearing (RS61), iii)

trial, iv) appeals and revision proceedings. But these procedural stages are preceded by the
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mechanisms triggering the exercise of the ICC's jurisdiction and admissibility proceedings, and they
are followed by the enforcement of the international sentence. At the moment the judges are busy
working on the comprehensive regulations of the court that can ensure procedural fairness. I
assume, however, that some procedural details in the Statute and the Rules may be foreign to or
even in conflict with domestic criminal procedure or even the constitutional provisions in some
jurisdictions. It would not be easy to iron out in the domestic legislation procedural details on the
judicial cooperation and assistance regarding arrest, detention, surrender, transfer of the convicted,
or stay of proceedings pending admissibility. In addition, many relevant domestic procedural
legislations would have to be amended for statutory harmonization, even after all the
constitutional questions have been cleared out through interpretation and otherwise.

The prosecutor shall submit his or her request for authorization of the investigation to the pre-trial
chamber (RS 15.3). If the prosecutor informs the chamber of his or her decision not to proceed
(RS 53) under certain circumstances, pre-trial chamber, the referring state or the Security Council
may request the prosecutor to reconsider a decision not to proceed. The prosecutor may collect
and examine evidence, request the presence of and question persons such as accused, witnesses,
victims, obtain the cooperation of a State, organization or person by agreements to that effect,
agree not to disclose information received as confidential, take necessary measures to ensure its
confidentiality, the protection of persons and preservation of evidence. It would be highly desirable
to specify the general criteria guiding the selection of cases at the outset of the ICC operation. A
clear pronunciation of prosecution policy, given in the abstract, could prevent the public from
harboring unrealistic expectations as well as avoid any appearance of political bias in particular
cases. The prosecutor may also request the pre-trial chamber to authorize "a unique investigative
opportunity" under Article 56 of the RS, to take measures to collect evidence that may not be
available subsequently for the trial, an example being a witness unwilling to come to the Hague
to testify. A broad utilization of this procedural initiative might diminish the role of the trial as
the climax of the proceedings. It is obvious that the potential to reduce the length of the trial
constitutes a powerful incentive to make broad use of this procedural power to take evidence in
advance of trial. An arrest warrant may be issued by the pre-trial chamber at the request of the

prosecutor.

Instead of an ex parte review of the indictment as it exists in the ICTY and ICTR, the ICC
hearing to confirm the charges shall be held in the presence of the charged person who has the
right to object to the charges, challenge the evidence presented by the prosecutor and to present
evidence. The idea is to concentrate all the disclosure at the pre-trial stage and to place it under
the supervision of the pre-trial chamber, in order not to repeat the delay experienced at the ICTY
and ICTR.

Decisions of the trial chamber of acquittal or conviction may be appealed on grounds like
procedural error, error of fact or of law, or any other ground affecting the procedural faimess. A
sentence may be appealed on the ground of disproportion. The appeals chamber has broad power
to reverse or amend the appealed decision or to order a new trial before a different trial chamber.
Since I am sitting at the Appeals Division, it would take quite some time for me to review any

case on the merit.
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What is the role of the defense? While the RS devised the prosecutor as an officer of justice
rather than a partisan advocate, the defense could still insist on conducting investigations on its
own. The ICC’s normative framework allows for a degree of coordination between Prosecution and
Defense in their investigative activities.

Arrested or convicted persons are entitled to compensation if they are victims of unlawful arrest
or detention, or if their conviction has been reversed on the basis of newly discovered facts. The
ICC has also the power to order the payment of appropriate reparation such as compensation,
restitution and rehabilitation to the victims of the acts committed by the convicted person only
against the convicted person. The Statute foresees the establishment of a Trust Fund for the benefit
of victims of crimes within the jurisdiction of the ICC, but no success so far in this respect,

Interests of the victims are also defended by a Victims and Witnesses Unit, to be set up by the
Registrar, for protective measures and security arrangement, counseling and assistance.

The above-mentioned judicial guarantee for procedural fairness is in conformity with the
International Covenant of Civil and Political Rights, with the 1950 European Convention for the
Protection of Human Rights and Fundamental Freedoms, the American Convention on Human
Rights of 1969, the 1981 African Convention on Human Rights and Peoples Rights as well as the
1949 Geneva Convention and Additional Protocols I and II of 1977. They are minimum guarantees,
meaning that internal laws and other international instruments may offer more judicial guarantees
to persons allegedly responsible for such crimes.

The provisions of the Statute dealing with general principles of criminal law and rules of
procedure (RS 22-33) are a combination of the common law and the civil law. For instance, while
the adversarial character of trials is maintained, judges are assigned a broad competence in matters
dealing with investigation and the examination of witnesses. Therefore, how the overall
architecture of the ICC's proceedings will be shaped depends upon the judges.

The RS provides for many articles (86-102) with respect to international cooperation and judicial
assistance between member States and the ICC. They have to do with surrender of persons to the
ICC, the ICC's ability to make provisional arrests, and State responsibility to cover costs associated
with requests from the ICC. With an arguable exception of the failed State scenario under the RS
(57.3.d), the ICC has no power to take forcible measures on the territory of a State. Thus
intrusive measures such as searches and seizures will have to be executed by the State upon
request by the ICC. States parties are under no duty to compel witness to appear in the Hague to
testify at trial, but only a duty to facilitate the voluntary appearance of a person as witness.
Video-link or videotaping would be used rather frequently.

To enforce the judgment the ICC relies on the States who volunteer to do so or the host state.
The relevant provisions include the recognition of judgment, the role of States in enforcement of
sentences, the transfer of the person upon completion of a sentence, and parole and commutation
of sentences. In order for the ICC to be fully effective it relies on its States Parties to adopt

17



national legislation enabling cooperation with the ICC. The purpose of ICC implementing
legislation is two-fold: to place States Parties to cooperate with the ICC; and to place them in
position to exercise national jurisdiction in lieu of the ICC. As national implementing legislation
comes slow and rather evolutionary, strong legal and political support would be crucial.

Challenges

Since the foremost task of the ICC is to put an end to impunity for genocide, Crimes against
humanity and war crimes, the success of the Court will largely depend on its ability to punish
perpetrators of those crimes within its jurisdiction. To find a way to enforce its jurisdiction
effectively, all the parties concerned must first concentrate their efforts on ensuring i) that the ICC
is a fair, effective and independent judicial body, ii) that support for the Court becomes universal
and iii) that countries fully comply with their obligations under the Rome Statute through diligent
enactment of domestic legislation.

As one of the most important Court's in the world, the ICC must aspire to meet the worlds most
rigorous standards for fairness, effectiveness and independence. 1 assure you that the Judges of the
ICC are fully committed to this end. Since our swearing-in on March 11 in the Hague, all of the
newly elected Judges, myself included, have actively and diligently taken up the tasks at hand.
Under the leadership of the newly elected presidency several working groups have been created to
address the fundamental works that need our immediate attention such as drafting of various
rules and regulations, complementarity issues, symbolic issues including drafting of the code of
judicial ethics, logistics issues, administration issues, victim protection issues, operational issues of
pre-trial chambers as well as appeals chamber, draft budget for next year, efc. We anticipate that
the court would be able to begin its judicial work some time next year, although a lot depends
upon the prosecutor.

Unanimous election of Mr. Luis Moreno Ocampo, a distinguished lawyer from Argentina, as the
first Prosecutor of the Court was an important first step toward for the proper functioning of the
Court. On June 16, Prosecutor of the ICC was inaugurated, thus enabling the Court to deal with a
case at any time.

As you know, Mr. Bruno Cathala’s appointment as the Registrar of the ICC on June 24 marked
the completion of the elections and appointments for the Court's highest officials. With these key
positions filled, these officials are now able to embark on their eminent job of operating a new
Court in full swing. On July 1, we celebrated the first anniversary of the Rome Statute.

It is now imperative for the States Parties to endeavor to induce hesitant non-States Parties to join
the ICC, in order to endow the Court with universality that is essential for strengthening its
effectiveness. To fully realize the Court’s objectives of deterring egregious crimes and contributing
to world peace through justice, the Court’s jurisdiction must be universal to ensure that all people
are held equally accountable under international humanitarian law before the Court. Thus, the
acquisition of the universality of the Statute is one of the most crucial challenges we face today.
Moreover in this endeavor, it will be important for the Court to remain open to any suggestions
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and proposals from States Parties and NGOs. Especially, the participation of more Asian States
should be pursued urgently, given their low representation at the current map of the States Parties
to the Rome Statute. Considering the fact that within the five years since its adoption, the Rome
Statute has already received 139 signatories and 91 parties, | believe that achieving the Court's
universality is a realistic goal, and that the continued support of the international community and
the demonstration of the effectiveness of the Court will expedite the States ratification process.

The implementation of the obligations under the Statute by each and every State Party is equally
important to the achievement of a universality of the Court. Part 9 of the Rome Statute laid down
the concrete obligations of States Parties for international cooperation and judicial assistance to
make the Court work effectively. In this regard, it is necessary that the States Parties should enact
domestic laws to be aimed at ensuring the prosecution of offenders of the crimes within the
Court’s jurisdiction and implementing the provisions of the Rome Statute at the national level.
However, many States Parties have yet to enact such laws. Since the Statute itself stipulates a
wide range of obligations for the States Parties, the enactment and implementation of national
legislation will be a politically and technically complicated process to ensure a fair and just
investigation and ftrial at the national level. Therefore, the States Parties and experts like you
should closely cooperate and share information about the legislation to the greatest extent possible
to expedite this process. The Ministry of Justice of Korea set November as the target date to get a
national implementing legislation enacted, although some issues have yet to settled or conformed
to the Statute.

May I add a few words on the US attitude toward the ICC from "unsigning’ to immunity
agreements? Out of its fear that the ICC will be used as a forum for politically motivated
prosecutions, the United States formally renunciated its support for the ICC and unsigned the RS
in May, 2002. In addition, the US amended the American Servicemembers Protection Act in July
2002. Tt reads in part "Nothing in this title shall prohibit the US from rendering assistance to
international efforts to bring to justice Saddam Hussein, Slobodan Milosevic, Osama bin Laden,
other members of Al Quaeda, leaders of Islamic Jihad, and other foreign nationals accused of
genocide, war crimes or crimes against humanity". Furthermore, 51 countries, including some that
ratified the RS, have so far signed a US-proposed non-surrender agreement, or so-called Article 98
agreement because of the strong pressure from the US Government . These bilateral impunity
agreements, if signed, would provide that neither party to the accord would bring the others
current or former government officials, military or other personnel, regardless of whether or not
they are nationals of the state concerned, before the jurisdiction of the ICC. Many legal experts
argue that the US is misinterpreting and misusing Article 98 of the RS, for Article 98 was
designed to address any potential discrepancies that may arise as a result of the existing
agreements and to permit cooperation with the ICC. It thus means simply to cover anything like
Status of Forces Agreements(SOFA), not a bilateral agreement that the US is now seeking. Experts
further contend that if countries that have ratified the RS enter into such an agreement, they
would breach their obligations under international law. In response to the US attacks against the
ICC, the European Union came up with a set of guiding principles that you know well.

While the US pressure seems to be intensified with respect to the signing of the bilateral
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agreement, there are separate developments that make the US government realize difficulties
attached to it. First, the US government originally expected all the states parties to sign the Article
98 agreement, but only 51 signed so far and most of them are non-member states. The US realizes
that it would be even more difficult to have the bilateral agreements ratified in their own
countries. Second, the US gradually realizes that it poses so many difficulties to create a central
criminal court to deal with the aftermath of war in Iraq. Third, according to the press reports,
President Bush and Prime Minister Blair have been sued in the Belgian court under its domestic
legislation that allows it to exercise universal jurisdiction. An occasion like this would help the US
understand that global justice to be managed by an international institution such as the ICC
would be far more predictable and fairer than universal jurisdiction individually exercised by so
many national courts.

Conclusions

Until now, we have witnessed countless victims around the globe, including children and women,
suffer from the heinous crimes. And the perpetrators of these crimes have gone largely
unpunished. I believe that the creation of the ICC is the collective call of the international
community for correcting this wrong and establishing a new precedent in international justice.
Creation of the ICC is a biggest step for globalized justice since international military tribunals in
Nuernberg and Tokyo. The ICC is therefore the most important human rights institution that the
world has seen in more than half a century. The ICC is part of the mankinds journey, that is our
generations chance to answer a call on behalf of future generations with combined sense of
urgency and relief. I am acutely aware that my participation in the court’s first vital cases will
define a new era in the global rule of law.

If I may quote Martin Luther Kings speech as my plea to the NGOs and lawyers, you should
remain awake through a revolution in the international law. We now stand on the border of the
promised land for globalized justice. The older order of international law is passing away and a
new one is coming in. We should all accept this order and leamn to live together as brothers and
sisters in a world society.

Despite many hurdles ahead, 1 am still optimistic about the future and the success of the ICC. I
also believe that you share this optimism with me. However, Asia remains the least represented
region in the ratification of the Rome Statute. Moreover, no country in Asia has yet completed the
implementation of the legislation required by the Rome Statute. Therefore, the continued work of
NGOs such as MINBYUN is crucial in inducing and encouraging more Asian States to ratify the
Rome Statute and to ensure that all States Parties follow through in the implementation of the
Statute. It is my hope that the ICC and MINBYUN and many other NGOs will continue to
expand their cooperation toward this end. I will also do my utmost to help achieve these critical

goals. Thank you very much.
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Prospect for Ratification: Challenges and Strategies
People’s Republic of China

Wang Xiumei (Renmin University of China), xiumeiwang@sohu.com

1. Introduction

First of all, I would like to thank MINBYUN-Lawyers for a Democratic Society and the Asian
Legal Resource Center to take efforts by organizing the international workshop on 'International
Criminal Court and Ease Asia". I know China as a large country, plays an important role in the
negotiation of setting up the ICC. Even if China has not ratified the ICC Statute, China always
pays much attention to the development of ICC, especially when the ICC Statute came into effect
in July 1, 2002, the actual establishment of the Court attracts the attention from all countries as
well as from China.

It can’t be denied that the ICC Statute has particularly legal significance in reflecting the spirits of
the UN Chapter, rule of law, and punishment of those who have committed serious international
crimes. However, there are still loopholes that block states sign and ratify the ICC Statute.

2. The Jurisdiction of the ICC Statute

Part 2 of the ICC Statute, are related to the jurisdiction of the ICC. Basically the nature of the
jurisdiction is complementary, which means to be complementary to national criminal jurisdictions.
However, when one reviews the ICC Statute, we can find that the jurisdiction of the ICC is of
complexity rather than complementary.

On the one hand, the jurisdiction of the ICC is limited to several grave international crimes, such
as the crime of genocide, crimes against humanity, war crimes, the crime of aggression. While the
crime of aggression, because of disagreement on its definition, the ICC will not exercise
jurisdiction over it before adopting the definition and setting out the conditions. Therefore, the ICC
actually exercises its jurisdiction over very limited serious crime. In fact, the terrorism crime and
drug crime are severity in modemn society that heavily threats the international peace and security.
The motion of punishment of drug crime was initiated by the Caribbean state of Trinidad and
Tobago, which led to the consideration of draft the ICC Statute and establishment of ICC.
However, present ICC Statute did not cover original motion of crimes supposed to be punished
by ICC. If in the future, the Assembly of State Parties adopts the amendment to add these two or
more crimes within the jurisdiction of ICC, we should have to wait at least for 7 years. It may
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impair the integrity of the ICC Statute and cause another issues leading the state parties discuss
for a long time or make reservation.

On the other hand, the jurisdiction of the ICC is universal besides it is complementary to the
national jurisdiction. So we say the jurisdiction of the ICC has the nature of duality.

As for the complementary jurisdiction of the ICC, paragraph 10 of the Preamble and article 1
generally provides that the jurisdiction of the ICC shall be complementary to national criminal
jurisdictions. In article 17 of the ICC Statute provides the cases that ICC can exercise its
jurisdiction in detail such as the State is unwilling or unable genuinely to carry out the
investigation or prosecution; or not to prosecute the person concerned and etc.

In the ICC Statute, it emphases that the precondition for exercising the ICC jurisdiction is only
when the involved state is unwillingness or inability to prosecute the concerned person besides
that the state is state party or non-state party but by declaration to accept the ICC jurisdiction. It
also emphases that to determine the article 17 cases, the Court shall be in accordance with the
principles of due process recognized by international law. The provision by this way clearly shows
that the jurisdiction of the ICC is complementary. Whereas the problem here is that it is the Court
that has the power to determine whether one or more of the following exist: the proceedings were
or are being undertaken or the national decision was made for the purpose of shielding the
person concerned from criminal responsibility for crimes within the jurisdiction of the Court
referred to in article 5; There has been an unjustified delay in the proceedings which in the
circumstances is inconsistent with an intent to bring the person concerned to justice; The
proceedings were not or are not being conducted independently or impartially, and they were or
are being conducted in a manner which, in the circumstances, is inconsistent with an intent to
bring the person concerned to justice. While the court is an abstract body, who will exercise the
power to make the decision, judge or prosecutor? How to insure the judge or prosecutor is fair
and impartiality?

As for the universal jurisdiction of the ICC, there are article 13 and 15 in the ICC Statute provide
that the ICC jurisdiction is actually universal. Article 13 provides that a situation in which one or
more of such crimes appears to have been committed is referred to the Prosecutor by the Security
Council acting under Chapter VII of the Charter of the United Nations. Article 15 provides that
the Prosecutor may initiate investigations proprio motu on the basis of information on crimes
within the jurisdiction of the Court.

The two above articles indicate in which the situation that the court can exercise its jurisdiction
over crimes committed in state parties or non-state parties or by person from state parties or
non-state parties with or without the permission of states including non-state parties. It shows that
the jurisdiction is only related to the nature of crimes rather than where the crime committed or
by whom. Hereby there are three issues concerning the jurisdiction.

(1) The Security Council refers the case to the ICC whether it should get the consensus from the
five members while China and America are non-state parties and if one of the five state denies to
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refer the case to ICC, how can the Security Council refer the case to ICC?

(2) The non-state parties in accordance with the Vienna Convention on the Law of Treaties will
not have the obligation to implement the ICC Statute. In article 34 of the Convention, it provides
that a treaty does not create either obligations or rights for a third State without its consent. If a
non-state party under this provision claims its right, how does the ICC jurisdiction realize?

(3) The prosecutor has great power to prosecute any person who has committed crimes within the
ICC jurisdiction on prosecutors’ own initiative which is provided by article 15 paragraph 1 that
the prosecutor may initiate investigations proprio motu on the basis of information on crimes
within the jurisdiction of the Court. If the prosecutor before getting the permission goes to the
non-state parties to conduct its investigations, whether the non-state parties can accuse him of
entry into the territory and infringe the judicial sovereignty of the state. This is a very sensitive
problem to the non-state party.

3. The core crimes within the ICC Jurisdiction
The crimes within the ICC jurisdiction have problems need to be improved separately.

(1) Genocide, which is provided in article 6 of the ICC Statute, means any of the acts committed
with intent to destroy, in whole or in part, a national, ethnical, racial or religious group. While in
the article 6(d) of Text of the Elements of Crimes provides that genocide by imposing measures
on person or persons is intended to prevent births.

The question is when the genocide occurs in peace or in war (or arm conflict) time and whether
a person (ordinary or powerful person) can represent a nation or racial? Another question related
is that whether a national policy violates the international law? This provision in article 6 is
confused.

(2) Crime against humanity, which is provided in article 7 of the ICC Statute, means any of the
following acts when committed as part of a widespread or systematic attack directed against any
civilian population. Some of the concrete conducts in this article such as "Rape, sexual slavery,
enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence
of comparable gravity"; and persecution against any identifiable group or collectivity on political,
racial, national, ethnic, cultural, religious, gender as defined in paragraph 3, or other grounds that
are universally recognized as impermissible under international law, in connection with any act
referred to in this paragraph or any crime within the jurisdiction of the Court; which arises
several questions.

One question is the crime against humanity occurs in anytime, if in peacetime, on which standard
that the Security Council or the prosecutor makes their judgment to refer a case to the ICC?
Another question is similar to the question of that in genocide, which is the preventing the births.
There is different concept on human rights between developing country and developed country. If
the judges come from these two different countries and make a totally different decision, how
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does the ICC punish this kind of crime against humanity? The third question is how to define the
cultural or religious group? If the group pretends to be religious or culture, but in fact the group
commits the terrorism crimes, drug crime, money laundry and indeed the group want to over
through the national dominion, does the ICC still think the nation or concerned person commits

the crime against humanity for national interest?

(3) War crime, which provides in article 8 of the ICC Statute, means in particular the acts when
committed as part of a plan or policy or as part of a large-scale commission listed by this article.
There are several issues as following:

One question is that this article does not include the kind of weapon with which the person
commits war crime, which can’t reflect the call from UN Security Council for controlling nucleus
weapons. Another question is that in article 8, there no clearly definition on objects, which are
military objectives or not military objectives, which will bring trouble in determining whether the
concerned conduct, constitute war crime. Third question is that the article emphases that ICC
jurisdiction covers armed conflicts not of an international character, meanwhile states that the
armed conflicts not of an international character does not apply to situations of internal
disturbances and tensions, such as riots, isolated and sporadic acts of violence or other acts of a
similar nature. The point is what is the standard to evaluate the conduct of non-international
armed conflict should be under the ICC jurisdiction or not? Who will be charge with the analysis
task?

4, Strategies for ratification in the future

As mentioned above, there are several issues in the ICC Statute, which makes the non-state parties
hesitate to sign and ratify it. However, it is submitted that if the much concerned question can be
considered prudently and the related provisions amended, the attitude from non-state parties may
be changed, because the non-state parties even if they vote the opposite to the ICC Statute, which
does not mean that they ignore it. For example, The USA signs the ICC Statute on December 31,
2001. China is always interested in the development of the ICC Statute, and keeps close watch on
whatever happens to the ICC Statute. What they have done shows that they may ratify the ICC
Statute in the future.

At present, on my way thinking, non-state parties should take several steps to keep close to the
ICC Statute.

(1) To take part in the discussion and let the Assembly of States Parties of the ICC know what
are the concerns of the non-state parties.

(2) Before ratifying the ICC Statute, non-state parties should be in good faith to carry out their
duty against serious international crimes under the universal jurisdiction with their own laws,
especially carry out the international convention such as Geneva Conventions, and ect. In some
special situation, may sign special agreements to cooperate with other countries or the ICC to
punish the serious crimes.
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(3) Recently, non-state parties should study on the provisions of the ICC Statute and try to
understand the substantial meanings. In fact, many scholars from non-state parties keep on

watching the activities of the ICC and holding the seminar like today to enter into the essential
issues.

(4) Review their law provision in order to perfect their laws that conflict with the ICC Statute and
add the omitted other provisions for preparing ratification.

5. Conclusion

The most challenge to ICC Statute is the state sovereignty and human right issues. If the ICC can
work with fair and effective and as inter-nation rather than supranational, the non-state parties
will consider ratifying the ICC Statute.

A final word on my own point, if the ICC Statute can be perfected in the Assembly of States
Parties to the ICC Statute, after 7 years practices of the ICC, China may stride a great step to
ratify the ICC Statute, just as the Republic of Korea.
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Prospect for Ratification: Challenges and Strategies
Japan

Masako Kataoka (Amnesty International Japan) mskataoka@pop06.odn.ne.jp

1. Japanese Government’s Attitude toward ICC

Regrettably saying, our government, Japan, has not signed or ratified the Rome Statute even they
repeatedly express that they support the ICC. On 11th of December 2002, the MOFA held the first
open symposium on the ICC with great participation of EU specialists as panelist. At the
symposium, the officials stated their position in public that the adequate domestic legislation is
requisite prior to the accession of the statute.

2. Activities made by Amnesty International Japan

As same as the other Al sections, Al Japan has paid considerable attention on ICC issues and our
team has been playing a central role in its activities since the summer in 2001. In January 2002,
we had a visit from a staff member of IS, who's responsible for International Justice Project, which
gave us great opportunity to activate our campaign. One of the important projects we have done
is publishing a booklet that contains a translation of the ICC Fact Sheets. It became the first
published booklet in Japan describing the detail of the ICC in Japanese. We also held several
lectures and study sessions for the public. In November 2002, a big symposium was held in
Tokyo, which was organized by Keisen Women's University. Our director attended it as one of
the speakers and discussed about the importance of the ICC with the academics and the lawyers.
There is clearly a growing public interest in this matter, especially after the September 11th. We
plan to enrich the content of our webpage, which enables people to get information about the ICC

in Japanese more easily.
3. Cooperation with other NGOs

There are some NGOs who have been working hard on the matter, such as Japanese Network on
ICC (JNICC), and VAWW-NET Japan, and we are in a good relationship. In addition, increasing
number of other NGOs, including those who work in the field of education or humanitarian aid,
have come to show their high interest in the potential of the ICC. We organized introductory
workshops for such NGOs in corporation with the International Human Rights NGO Network,
which consist of many active NGOs working on Human Rights problems. The JNICC has been
recently making a great effort to get Japanese Diet members to know about the ICC and support
it. In June 2003, we organized a study session for members of the Liberal Democratic Party (LDP),
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one of the government parties, with cooperation with JNICC.

As for the media work, our team did broad research into the press when we started our
campaign. It obtained excellent results that we could draw more journalists into the ICC matter,
We have also issued a number of News Releases through our press officer on “the July 1st/, ‘the
request to the Minister of Foreign Affairs for refusal of the US impunity agreements’ and several
other important things.

4. Recent Activities and Further Prospects

4-1. Universal Ratification Campaign

On July 17, 2003, Amnesty International launched a worldwide campaign for universal ratification
of the Rome Statute. The long term aim of the campaign is that the Rome Statute will eventually
be ratified by all countries in the world. As a medium term goal, we have chosen 44 target
countries for the campaign, and we aim to have Al members lobbying these countries to ratify the
Rome Statute within the next two years. Japan has been chosen to be one of these priority
countries. We have launched the campaign by sending an open letter to the head of state in Japan
from the Secretary General Irene Khan, encouraging the government to ratify the Rome Statute.
Furthermore, in September 2002, the Assembly of States Parties adopted an Agreement on
Privileges and Immunities of the Court, which provides important privileges and immunities for
Court staff not covered by any other treaty. We hope that Japan will sign the Agreement and to
take measures to ensure that it ratifies the Agreement and implements it into national law before
the Rome Statute enters into force for Japan so that the International Criminal Court can operate
effectively throughout the world.

4-2. Campaign against US BIAs

We urge the Japanese government to refuse to enter into any agreement with any other state that
seeks to provide impunity to anyone accused of genocide, crimes against humanity and war
crimes. In recent months, the US government has been asking states to enter into bilateral
agreements not to surrender US nationals accused of such serious crimes to the ICC. Amnesty
International emphasize that these agreements violate the Rome Statute and other international law,
by seeking to give impunity from international justice for the perpetrators of the worst crimes in
the world, instead of seeking to end it.

4-3. Further Challenges

Al Japan will keep working for raising the public awareness on the ICC, and at the same time,
make a greater effort to lobby the government and the Diet members to accede the Rome Statute
as soon as possible. We're now preparing some action-kits to conduct a wide campaign for a
petition. Every effort made by NGOs and civil society especially in Asian countries encourage us
very much. We would appreciate any kind of your advice and support on our campaign. Please
contact us freely. Thank you.
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Implementing Legislation: Progress, Challenges and Remedies
Mongolia

N. Chinchuluun (National Coalition for the ICC), mwi@mongol.net

Before starting my presentation, 1 would like to thank for the staff at MINBYUN-lawyers for a
Democratic Society and Asian Legal Resource center for inviting me to this important workshop,
organized first time at East Asian regional level, in beautiful city of Seoul in the Republic of
Korea. I am always very happy, everytime I attend in the meetings and seminars for International
Criminal Court. Because I feel strong waves of cooperation, and rich experience and knowledge at

the meetings.

[ understand that our efforts for ICC is the important contribution of us in global peace and
justice. In particular, a Korean lawyer is elected for ICC judge. Taking this opportunity, I would
like to congratulate for Mr. Judge Sang-Hyun Song.

Mongolia supported Rome Statute of International Criminal Court and signed it in December, 2001.
And ratified on 11th April, 2001, becoming one of the first 60 countries. Mongolia also nominated
a candidate for the election of first judges in International Criminal Court. Those events proven
Mongolian peaceful foreign policy and it's respectful status for human rights and justice in front
of the international community.

I am happy to underline that this success has been made as a result of the active actions of
Mongolian civil society organizations and the cooperation with Asian regional organizations. At
present, the active actions and strengths of Mongolian civil society organizations broadened further
and organized into an official organization named "National Coalition for ICC".

There is a lot to do for the National Coalition. In Mongolian Constitution, it has stated that the
international treaties, to which Mongolia is party, shall become effective as domestic legislation
upon the entry into force of the laws on their ratification or accession. However, we need to do
the following: First, making amendments in Mongolian legislations compatible to the Rome
Statute; Second, strictly fulfilling its treaty obligations under the Rome Statute. Here I need to
explain little bit about those two issues briefly.

First, it needs following action to make legislations compatible to the Rome Statute:

[> It's required to legislate the procedures to cooperate with ICC in accordance with the Article 88

of Rome Statute.

[> The Constitution prohibits transfer of Mongolian citizen to other States. This is different than
referral of Mongolian citizen to ICC. However, it's not legislated clearly in any of the domestic
laws. This also relates to the government officials. When Mongolia joined the Rome Statute, we
were very sensible with the provision of "transferring the guilty entity'to the ICC. In order to
perfectly cooperate with the ICC Mongolian Government has to reflect some important provisions
on its accountability, transferring the guilty entity and other special processes in the Mongolian
laws.

[> The Mongolian Penal Code has criminalised partly some of the crimes such as genocide, war
crimes and crimes against humanity, which reflected in the Rome Statute. In this case, Mongolian
Court is not able to exercise a jurisdiction over persons for the crimes, defined in the Rome
Statute. When the Court solves the case, it always ensures the resolution in accordance with the
National laws and regulations. International treaties that Mongolia joined can be used as national
laws and regulations but their translation and method of utilization are not still sufficient enough.

(Please find detailed information from the attachment.) Only these cases are legalized by the law
in Mongolia and article 6 and 7 of the Rome Statute are not completely defined in the national
laws and regulations.

D> It is needed to make required amendments in Mongolian Penal Code, reflecting the most
serious crimes of international concern and its jurisdiction procedures.

Second, in the framework of the fulfillment of treaty obligations:

The news agency Reuters informed on 9th June, that number of countries including Mongolia
signed secretly Bilateral Immunity Agreement of Article 98 with USA. The information was based
on the USA government official statement and diplomatic source. The National Coalition for ICC
in Mongolia regret on this matter and sent a message, demanding Mongolian Government and the
Parliament to consider and correct this failure and fulfill its obligations under international law.
Unfortunately, nobody replied for our demand.

I mentioned before that National Coalition has a lot to do.

[> Rome Statute official translation, by the Government is still not appropriate. They ignore the
importance of its refinement.

[> A working group is established at the Ministry of Justice and Internal Affairs to study
Mongolian Penal Code and Criminal Procedure Law in comparison with the Rome Statute of ICC.
However, they are just at the starting point. .

[> There is no promotional and public awareness raising activities on Rome Statute and ICC.

Therefore, we need to

[> Do urgent comparative research on Rome statute and domestic legislations,

[> Conduct effective advocacy activities,

[> Deliver an educational activities to raise public awareness and inform lawyers on Rome Statute
conception,

[> Function the National Coalition for ICC in Mongolia at appropriate level,
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[> Broaden international cooperation further on.

Thank you for your attention.

<Attachment> Provisions of the Rome Statute are reflected in the Mongolian Laws

ﬂhmﬁemﬂeﬂ“&magaﬁﬁhmmp&mmﬂmf&f'ishﬂudedm&ehkmgoﬁm&nmcwe

A In the artide 302 of this Code determined the genocide as it reflected in the 6th article of the Rome
Statute and legally claimed to sentence the guilty entity or prison for 20-25 years.

B. Military crime issues are reflected in the Criminal Code as follows:

Start a war using prohibited methods

- Inhuman and cruel relation with the common public and arrested persons

- Forced eviction of the population from their residence

- Rob traditional and historical heritage of the invaded country.

.Start a war using prohibited methods by international and the Mongolian laws during the armed
conflicts
-Umﬂeweaponmdeshoyﬁem&nthprdﬁﬁmdbyﬂwhmﬁmu]wdﬂmhbngoﬁmlam

Commence the armed conflicts
- In case of inter-state or the regional armed conflicts will commence

Create, find, distribute the weapon to destroy the mass
- Produce, distribute and illegally use the weapon to destroy the mass, and chemical and biological

weapons

Illegally use the Red Cross flag and marks in the war area
- Non-authority person has used the Red Cross flag, mark and Emergency and First Aid ambulance
color

C In the Mongolian Criminal Code crime against humanity issues are reflected and it claimed to sentence
mﬂlega]lypnﬁshﬂwgtﬂtypmsomhmseoffmmdeﬁcﬁmac@mﬂhwymﬂcﬁm,mdaﬂw

internationally protected persons. It shows that the Mongolian Criminal Code did not perfectly include the
crime issues against humanity.

ItsayshﬂwCode“hmseduimagaﬁsthmmsafetymﬁpeambyﬂwmuﬂﬂiomdmﬂw
spedial article of the Code, forced eviction duration will not be used.”
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Implementing Legislation: Progress, Challenges and Remedies
Republic of Korea

Taek—Keun Han (MINBYUN-Lawyers for a Democratic Society) lawyerhan@yahoo.co.kr

I. Preface

The Rome Statute of the International Criminal Court was adopted on July 17, 1998, and it
entered into force on July 1, 2002. On November 14, 2002, the Republic of Korea finally ratified
the Rome Statute and became the 83rd State to ratify it.

As the International Criminal Court (ICC) shall be complementary to national jurisdictions, the
State Parties should establish national implementing legislation, which tries individuals accused of
genocide, war crimes and crimes against humanity. Also, in order to comply with the Rome
Statute, which requires international co-operation and legal assistance to the Court, the State
Parties should provide procedures enabling full co-operation with the Court. The majority of States
that have ratified the Statute established national implementing legislation well before their
ratification. However, after its ratification of the Statute, Korea still has not established any kind of
legislation that ensures implementation of the Statute.

I hope this international workshop can serve as a useful source for countries, such as Mongolia
and Korea, which have ratified the Rome Statute but do not have implementing legislation yet, as
well as countries in East Asia that will ratify the Statute soon in the future.

Il. Implementation of the Rome Statue

In establishing legislations that ensure implementation of the Rome Statute, amending all relevant
pieces of existing laws separately may be an option. However the wide variety of crime types
under the Statute and the massive international co-operation required by the ICC make a single
piece of legislation an appropriate solution.

With respect to the legislation of ICC crimes and the establishment of the provisions to fulfill the
duty to comply with requests from the Court for co-operation and assistance, there are two types
of the implementing legislation: (1) creating two separate legislations and (2) uniting the two in
one legislation. Currently, the Ministry of Justice is taking the latter approach in preparing the
implementing legislation.
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lll. Major issues and problems

1. Universal Jurisdiction

The Korean criminal law is applied to Korean citizens who commit crimes as well as foreigners
who commit crimes in Korean territory. It is also applied to foreigners who commit seven types
of crimes, such as sedition, outside of Korean territory. Furthermore, the criminal law is also
applied to foreigners who commit crimes other than the seven types mentioned above against
Korea or Korean citizens outside of Korean territory. However, there is an exception to this if the
law of the country where the crimes took place does not consider them as crimes.

Therefore, Korean criminal law does not apply when the ICC crime committed outside of Korean
territory by a foreigner is not committed against a citizen of Korea or Korea, and Korean courts
do not have jurisdiction over those cases.

As preamble of the Rome Statute proclaims that the exercise of criminal jurisdiction over those
responsible for international crimes is duty of every State, it would be appropriate to recognize
universal jurisdiction which broadens the exercise of the jurisdiction to crimes committed by a
foreigner outside of Korean territory.

However, whether universal jurisdiction would be recognized without any restriction is still an
unsettled matter which requires a full examination. For example, Canada can exercise its
jurisdiction when a foreigner who committed an international crime outside of Canadian territory
is present in Canada. Germany, on the other hand, recognizes its universal jurisdiction without
any restriction.

2. The problem of elements of crimes

As the International Criminal Court is complementary to national jurisdiction, Korea, a State Party
to the Rome Statute, should establish its national legislation, which provides for elements of crime,
in order to investigate and prosecute all the crimes under the Statute.

Problems occur when the terms of crimes provided by the Rome Statute are translated into
Korean language. The concept of crimes is often misunderstood due to its translation. Thus, terms
such as extermination, enslavement, persecution and enforced disappearance may lack the accuracy
of constituent elements of crime if directly translated into Korean.

Though the problem of translating crime terms can be resolved to a certain extent by defining the
concepts in the provisions, there is a urgent need to clarify the ambiguity of these terms.

3. Mandatory Sentencing

The Statute of Rome provides for a maximum of 30 years of prison sentence or life imprisonment

for crimes within the jurisdiction of the Court. In Korea, in setting the mandatory sentences, there
is an issue of how long mandatory sentences should be imposed, whether they should be imposed
uniformly, and whether there should be different mandatory sentences for different types of

criminal acts.

For example, according to the criminal law, enforceable penalties for homicide are death penalty,
life imprisonment, or minimum of 5 years of prison sentence. Also, in the case of robbery/murder,
death penalty or life imprisonment is enforceable penalty. On the other hand, penalty for violence
against the accused, which is considered as a form of torture, is a maximum of 5 years of prison
sentence. Thus, the wide deviation of penalties for homicide and torture complicates the
determination of penalties.

Therefore, it would be necessary to compare the relative weight of crimes within the jurisdiction
of the Court and those under domestic criminal law, and determine enforceable penalties for such

crimes.

4, Attempt crime and Conspiracy

The Article 25 of the Rome Statute penalizes a person who "attempts to commit such a crime by
taking action that commences its execution by means of a substantial step, but the crime does not
occur because of circumstances independent of the person’s intentions." However, the Statute does
not penalize a person who "abandons the effort to commit the crime or otherwise prevents the
completion of the crime shall not be liable for punishment under this Statute for the attempt to
commit that crime if that person completely and voluntarily gave up the criminal purpose” while
the Article 26 of the Korean criminal law provides exemption or mitigation of penalty for such
case.

The Statute does not provide any penalty for preparation or conspiracy while Korean criminal law
penalizes preparation and conspiracy of serious crimes such as homicide.

It is essential to seek measures to resolve these differences in penalty.

5. Statute of Limitation

The Rome Statute provides that the crimes within the jurisdiction of the Court shall not be subject
to any statute of limitation. Thus, there is a need to have a provision in the implementing
legislation that the statutes of limitation on bringing indictment, on completing criminal trial, and

on executing sentences.

Taking it one step further, as there has been an active movement in Korea to exclude from
application of the statute of limitation, the crimes (human rights violation crimes committed by the
government) that were committed with participation of the government agencies under the military
government, there has to be serious consideration as to whether it can be included in the
implementing legislation of Rome Statute. And if that is not feasible, the Criminal Procedure Laws
have to be amended or special law has to be enacted.
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6. Offences against the administration of justice

The Rome Statute provides that the International Criminal Court may exercise its jurisdiction over
offences against the administration of justice. Each State Party shall extend its criminal laws
penalizing offences against integrity of its own investigative and or judicial process to offences
against the administration of justice referred to in this article, committed on its territory, or by one
of its nationals.

Thus, according to the Statute, applying items in the national criminal law, such as perjury and
destruction of evidence, in offences against the administration of justice would implement the
Statute in its least possible way. However, since the range of offences against the administration of
justice provided by the Korean criminal law is narrower than that of the Statute, some cases may
become free of penalty in Korea while penalized in the ICC.

7. The duty to comply with requests from the Court for co-operation and assistance

With respect to the duty to comply with requests from the court for co-operation and assistance,
the extradition law and the law on international cooperation in criminal cases shall apply.
However parts that appear to be contradictory to the Rome Statute must be supplemented.

For example, the extradition law provides for grounds for absolute refusal of extradition and
grounds for discretionary refusal of extradition. But most of such grounds do not constitute
grounds for refusing extradition request of the ICC.

Also, the Article 59 of the Rome Statute provides that "a State Party which as received a request
for provisional arrest or for arrest and surrender shall immediately take steps to arrest the person
in question in accordance with its law and the provisions of Part 9. The competent judicial
authority in the custodial State determines whether the warrant applies to that person, whether the
person has been arrested in accordance with the proper process, and whether the person’s rights
have been respected." Despite the provision of Article 59, the extradition law does not contain
such provision of procedure.

IV. Criminal procedure and international human rights

In many cases, the Korean criminal procedure does not protect the rights of the accused, which
are ensured by the Statute. For example, defense lawyer's right to participate is unprotected
during the investigation. In addition, the principle of excluding illegally obtained evidence in
criminal trial does not apply. Through the modification of the criminal procedure act, it is
necessary to reform the criminal procedure in accordance with the international standard of human

rights.

V. Conclusion
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Problems occurring in the implementation of the Rome Statute have been mentioned above. In
order to establish an effective legislation for implementation, extensive studies and discussions are
required. However, the Ministry of Justice, which is the competent ministry for legislation, is
unable to make a progress with an open discussion. It is necessary to organize a research institute
composed of scholars, the officials of Ministry of Justice and Ministry of Foreign Affairs and
Trade, and lawyers to establish an effective implementing legislation. Furthermore, modifying
Korean criminal procedure in accordance with the international standard of human rights would
also be essential.
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International Criminal Court and Bilateral Impunity Agreements
: Addressing the U.S. Efforts to undermine the ICC

Dean Zagorac (Amnesty International, Working Group on Impunity and Universal Jurisdiction)
dean@mail ljudmila.org

The establishment of the International Criminal Court (ICC) to try individuals responsible for the
worst crimes known to humankind, such as genocide, crimes against humanity and war crimes, is
a big step toward curbing the impunity for the same crimes and creation of international system
of justice. After 18 judges were sworn in and the international prosecutor took office, the ICC is
ready to start fulfilling its purpose.

At the same time as these important steps were taken toward establishing international justice, one
state, the United States of America, began active campaign to shield its citizens from international
justice and thus undermine the very foundations of the Court. Its long-standing opposition to the
ICC particularly intensified since beginning of 2002.

First, the US "unsigned" the Rome Statute the action without parallel in the history of diplomacy.
Then followed the efforts to ensure immunity from the ICC for those members of the UN peace
keeping operations who are citizens of states not parties to the Rome Statute. Upon insistence of
the US, in July 2002 the UN Security Council adopted a resolution in breach of the UN Charter
and the Rome Statute which guaranteed such immunity for a period of one year up to 1 July
2003. End of June 2003, the resolution was renewed for a period of another year.

When the US intensified its efforts to undermine the ICC, it launched a worldwide campaign to
negotiate bilateral impunity agreements that would prevent US citizens accused of genocide, crimes
against humanity or war crimes from being surrendered to the ICC. These impunity agreements
do not require the US or the other state concerned to investigate and, if there is sufficient
admissible evidence, to prosecute the US citizens accused by the ICC. By entering into such
agreements, the ICC's oversight function is removed and thus efforts against impunity further
undermined.

Why no state should sign such agreement?

US impunity agreements contrary to Article 98 of the Rome Statute. The US claims that Article
98 of the Rome Statute allows for entering into such bilateral agreements and that it was
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specifically designed to allow states to obtain an exemption from the ICC jurisdiction. The truth is,
however, different. The purpose of the impunity agreements is the exact opposite of Status of
Forces Agreements (SOFA), the agreements that Article 98 (2) was intended to address. Instead of
allocating responsibility for investigating and prosecuting crimes committed by members of a
sending state’s armed forces stationed in a receiving state and requiring each party to provide the
other assistance in such investigations and prosecutions, as in SOFA, the sole purpose of these
agreements is to prevent the ICC from exercising its jurisdiction. Provisions of Article 98 were
included in the Rome Statute to provide an orderly and rational process of the handling of
suspects among states cooperating with the ICC.

Need for states to renmegotiate all existing extradition agreements. If a state signs a US impunity
agreement, it will have to renegotiate all or almost all current extradition agreements with other
states since most bilateral extradition agreements have re-extradition clauses. Such clauses provide
that the state extraditing a person to another state normally retains the right to agree to the
re-extradition of that person to another state or international court. Under the US impunity
agreement, the second state gives up this right to the USA. Therefore, if a state agreed to the US
impunity agreement it would have to renegotiate almost all current extradition agreements that
have a re-extradition clause.

Undermining the effectiveness and credibility of the ICC. The widespread exemption of a certain
class of persons US citizens from the jurisdiction of the ICC would cause a serious breach in the
regime of international criminal responsibility envisaged by the Rome Statute. It creates a
two-tiered system of justice: one for US citizens, and one for the rest of the world citizens. The
exemption could also serve as a dangerous precedent to encourage other states to seek similar
immunity for their citizens.

Prohibition of military assistance contained in the American Servicemembers’ Protection Act a
weak threat. The US officials have threatened the states which do not sign bilateral impunity
agreements to cancel the military assistance referring to the American Servicemembers’ Protection
Act(ASPA). While the Act does envisage cancellation of the military aid, it provides for certain
exemption and wide president’s discretion. The following states are expressly exempted by the Act:
NATO members, major non-NATO allies (including Australia, Egypt, Israel, Japan, Jordan,
Argentina, the Republic of Korea, and New Zealand) and Taiwan. Besides, the US President can
waive the prohibition on military assistance to any state on "national interests'grounds, even if no

agreement is signed.

The ICC should be the one to decide on legality of the bilaterals. It is up to the ICC to decide
whether such proposed agreements are in conformity with the provisions of the Rome Statute.
Article 119 of the Rome Statute provides that any dispute concemning the judicial functions of the
ICC shall be settled by the decision of the Court. So, states should refer the issue to the ICC
under that provision to decide on the matter. It will be of considerable embarrassment to the
government if it enters into an agreement which the International Criminal Court as we believe it
will rules that US impunity agreements violate the Rome Statute.
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How to resist the US efforts?

Non-Governmental Organizations(NGOs)

Civil society in the country can play an important role against signing the proposed bilateral
impunity agreement. There are several actions that could be undertaken.

First, it is important that representatives of NGOs, especially human rights organizations, follow all
the latest developments on the bilaterals as closely as possible and provide updates on the
situation to other national NGOs working on the issue, as well as to the international human
rights NGOs, such as Amnesty International, Human Rights Watch or the Coalition for the ICC.

One of best ways is to get the information from first hand government officials. Besides calling
government officials not to sign such agreements, representatives of NGOs should also be in close
contact with them and provide them with their own legal expertise on the issue, as well as with
legal analyses done by international NGOs, some other governments, the European Union etc.
Especially lawyers associations can play a role in such activities.

NGOs also have an important role in informing the public on the issue. They can issue press
statements for media, collect signatures against the signing of the bilateral agreement, organize
letter-writing actions to government officials etc.

Members of Parliament

Most agreements will need parliamentary approval for them to be ratified, therefore it is essential
to bring the issue to their attention as soon as possible. In particular at this time parliamentarians
could be asked to raise parliamentary questions, including the following:

[> Whether Parliament’s consent will be obtained before any agreement with the United States on
the question of arrest or surrender to the International Criminal Court enters into force and, if
not, why not?

[> Whether the country has reviewed United States legislation concerning crimes under
international law and determined that United States civilian courts have jurisdiction over every
single crime in the Rome Statute under Federal legislation, with principles of criminal
responsibility and defences that are fully consistent with customary international law?

[> Whether the country will urge other states in the region not to sign agreements of this nature
with the United States or any other country?
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Special lecture

The Role of Civil Society in assisting the ICC

Zhu Wen—Qi (Former Appeal Counsel of the Office of the Prosecutor in the ICTY)
wengizhu@hotmail.com

The International Criminal Court has been established since 1 July 2002. With the successful
election of all the judges and the appointment of the Chief Prosecutor, the Court is now in the
process towards the full function as an international judicial organ. For me, it is very clear that if
the civil society, especially the NGO, could be able to play a very important role, indirectly of
course, in the negotiation to establish the ICC by pushing the sovereign States to take a positive
attitude (I personally was quite impressed by the active lobby the NGO was conducting during
the PrepCom Sessions in New York and the Diplomatic Conference in Rome), it will have a role
to play in assisting the ICC in many ways.

The presentation paper will focus on the ways in which the civil society is able to provide
assistance to the function of the ICC as well as to the promotion of the international criminal
justice as a whole.

1. The Role to encourage more States to ratify the ICC Statute

The civil society certainly has important role to play in encouraging those who haven't ratified the
ICC Statute to do it. Right now, more than 90 countries have become the State parties of the ICC
because of the tremendous efforts by the civil society. However, some other countries, including
the three permanent members of the UN Security Council, namely, Russia, China and the United
States, still remain outside this important judicial organ in the world. If States hesitate to ratify the
ICC Statute, it is naturally because of their concern on state sovereignty. In this context, what the
civil society needs to work on and explain is that State sovereignty must be balanced with the
need to maintain international peace and security. However, such concern must give way under
appropriate circumstances and with sufficient guarantees if the value of peace is to be respected.
Needless to say, the civil society has a lot to contribute in order to make the ICC a true universal
international organization.

2. The Role to do dissemination about the ICC

The civil society must be mindful of the development of international criminal law and the
valuable contribution that an international criminal court would make to that process.
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It is no doubt that the International Criminal Court advance the development of international law.
The importance of the ICC is that it defines as criminal conduct that violates certain basic norms
established by the international community. By holding persons who commit the serious crimes of
international law personally accountable, the international illegality of these offenses is confirmed.
While the UN ad hoc tribunals contribute significantly to this process, a permanent criminal court
should prove more effective for a variety of reasons, not only because of its permanence, but
because it is not limited by territorial jurisdiction. Thus, the development of jurisprudence by this
body will perforce have a far-reaching effect.

So, I believe that the civil society needs to disseminate the case law of the ICC for the purpose of
preventing further commission of the crimes.

3. The Role to make contribution by good suggestions

When the ICC is in full function, there will appear problems and questions which have no been
envisaged during the discussion in the PrepCom. The Court is new, and the practice of the ICC is
new. Therefore, it certainly needs the advices and suggestions from the civil society on the
possible modification on the rules of the Court.

As a matter of fact, both the Rome Statute and the Rules of Procedure and Evidence is flexible.
The relevant provisions have been provided, taking into account the possible circumstances or
conditions that were not initially contemplated. For example, for Crimes against Humanity in
Article 7 of the Statute, "Other inhumane acts of a similar character'provides for the acts which
are inhumane by nature, but not explicitly listed in the definition. Furthermore, as to the rights of
the accused in article 67, "the following minimum" in the Chapeau indicates that the rights of the
accused are not exhaustive in that article, thereby leaving room for the incorporation of elements
or rights that are recognized in the future. And in improving or modifying the rules of the ICC,
the civil society has a role to pay.

in\eRoIetonytoconvlncesmmbeincooperalionwimmeloc

The ICC is a treaty-based international organization. However, just like the ad hoc Tribunals for
the former Yugoslavia and Rwanda, the ICC will also on effective state co-operation for its proper
functioning. The experience of the ICTY and the ICTR suggests that it is quite likely that the
Prosecutor of the ICC could be chronically enfeebled by inadequate enforcement powers combined
with a persistent and widespread unwillingness of States Parties to adequately co-operate. But in
this part, the civil society also has a role to play.

The ICC has now been set up. It has the power to prosecute the serious crimes under

international law. However, it is evident that the Court should not be a mere paper tiger which
appears fierce and powerful from the outside but not able to be functioned as it should be. It

must have the strength of its convictions and the ability to fulfil its promise and its mandate.

The Statute of the ICC provides for the explicit obligation of States Parties to co-operate with the
Prosecutor and to provide all requested assistance. It should also provide clearly and explicitly
that States must comply without undue delay with the ICC's order and request. Experience in the
criminal justice has shown that criminal justice must rest on that dual obligation: obligation and
compliance. Co-operation is to be expected. But when it fails, the Court must determine whether
compliance is required.

Furthermore, the Statute of the ICC provides for an independent and effective Prosecutor to
prosecute crimes against humanity, genocide and war crimes. The Statutes seems to grant the
Prosecutor the power, inter alia, to initiate investigations ex officio based on the evidence that States
are unable or unwilling to prosecute the crimes. In theory, the Prosecutor of the ICC should have
unhindered and direct access to all potential evidence in the territorial States, be it documentary
or other physical evidence, or witnesses in accordance with the procedures spelled out in the
Rules of the Court. However, the experience of the ad hoc tribunals has shown that it would not
be easy at all. As a matter of fact, the Prosecutor’s investigative powers would not easily granted
like the traditional judicial assistance and co-operation between like-minded democratic States in
peace time.

Well, a civil society does not have any enforcement means at all. However, it could do something
about the public opinion which, in return, may have some influence upon the sovereign States.

5. The Role to provide assistance by getting trained the Defence Lawyers for the purpose of
justice

It is not doubt that in order to be truly effective, an international criminal court must adequately
protect the rights of suspects and persons accused. And the civil society can assist the ICC by
getting the Defence Lawyers trained for the purpose of justice

It is imperative that the Statute reflect the highest standards for the protection of the rights of
suspects and those charged throughout the proceedings from the time of arrest through the
conclusion of trial. This is an essential component of the fairmess and thus, effectiveness of an
international criminal court. However, the experience of both the ICTY and ICIR has indicated the
necessity to help trained the Defence Lawyers who have their proper profession in their respective
countries and are not familiar with the rules of the intermational judicial organs. As a matter of
fact, the high quality of the Defence Lawyers is, to certain extent, a guarantee for realization of
justice.

[ believe that the civil society can assist the ICC and make contribution to justice by assisting to

have the Defence Lawyers trained in a professional way, just as it did in the case of the Ad hoc
tribunals of the ICTY and the ICTR.

59



Conclusion

In brief, there is no doubt that the civil society can do a great contribution in assisting the ICC.
However, the civil society itself needs to be more organised and more coordinated among itself in

order to be more effective.
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“The ICC: Summary Checklist for Effective Implementation”

Amnesty Intemational

Part 1. Complementarity:
L. DEFINING CRIMES, PRINCIPLES OF CRIMINAL RESPONSIBILITY AND DEFENCES

1. Legislation should provide that the crimes in the Rome Statute, including other crimes under
international law, are crimes under national law.

2. National courts should be able to exercise universal jurisdiction in all cases of crimes under
international law.

3. Principles of criminal responsibility in national legislation for crimes under international law
should be consistent with customary international law.

4. Defences in national law to crimes under international law should be consistent with

customary international law.
1I. ELIMINATION OF BARS TO PROSECUTION

5. No statutes of limitations are permitted.
6. No amnesties, pardons or similar measures of impunity by any state should be recognized.

7. Immunity of officials from prosecution for crimes under international law should be

eliminated.

III. ENSURING FAIR TRIALS WITHOUT THE DEATH PENALTY

8. Trials must be fair.

9. Trials should exclude the death penalty.

Part 2. Cooperation:

1. BASIC OBLIGATION TO COOPERATE

10. National courts and authorities must cooperate fully with Court orders and requests.
II. STATUS OF THE COURT IN NATIONAL LAW

11, The Court must be authorized to sit in the state.
12. The legal personality of the Court must be recognized.

13. The privileges and immunities of the Court, its personnel, counsel, experts, witnesses and
other persons whose presence is required at the seat of the Court must be fully respected.

III. NOMINATION OF CANDIDATES TO BE JUDGES OR PROSECUTOR

14. States should ensure that they nominate candidates to be Judges and the Prosecutor in an
open process with the broadest possible consultation.

IV. FACILITATING AND ASSISTING COURT INVESTIGATIONS

15. When the Prosecutor has deferred an investigation, states shall comply without delay to
requests for information.
16. States shall give effect to acts of the Prosecutor or warrants issued by the Court prior to an
Article 19 challenge to jurisdiction or admissibility and to actions by the Prosecutor to preserve
evidence or prevent an accused person absconding pursuant to Articles 18 (6) and 19 (8).
17. States should facilitate the ability of the Office of the Prosecutor and the defence to conduct
investigations in the state without any hindrance.
18. National legislation should not contain grounds for refusal of requests for assistance by the
Court in connection with investigations and prosecutions.
19. National authorities must provide a broad range of assistance to the Court, as outlined
below.
A. Assistance related to documents and records, information and physical evidence
a. Locating and providing documents and records, information and material evidence
requested or ordered by the Court.
b. Preserving such evidence from loss, tampering or destruction.
c. Serving any documents requested by the Court.
B. Assistance related to victims and witnesses
d. Assisting the Court in locating witnesses.
e. Providing victims and witnesses with any necessary protection.
f. Fully respecting the rights of persons questioned in connection with investigations of
crimes within the Court’s jurisdiction.
g- Assisting the Court by compelling witnesses to testify, subject to any lawful privilege,
at the seat of the Court or in the state,
C. Assistance related to searches and seizures
h. Facilitating searches and seizures of evidence by the Court, including the exhumation of
graves, and the preservation of evidence.
i. Assisting in tracing, freezing, seizing and forfeiting assets of accused persons.
j. Providing any other assistance requested or ordered by the Court.

V. ARREST AND SURRENDER OF ACCUSED PERSONS

20. States parties should ensure that there are no obstacles to arrest and surrender.
21. National courts and authorities must arrest accused persons as soon as possible after a
request by the Court.
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22. National courts and authorities must fully respect the rights of those arrested at the request

or order of the Court.
23. National courts and authorities must surrender arrested persons promptly to the Court.

24. States should give priority to requests for surrender by the Court over competing requests

by other states.
25. States must permit transfers of accused persons through their territory to the seat of the

Court.
26. States must not retry persons acquitted or convicted by the Court for the same conduct.

VL ENSURING EFFECTIVE REPARATIONS TO VICTIMS

27. National courts and authorities must enforce judgments and decisions of the Court
concerning reparations for victims and should provide for reparations in national law for all
victims of crimes under international law in accordance with international standards, including
the general principles established by the Court relating to reparations.

VIL TRYING CASES OF OFFENCES AGAINST THE ADMINISTRATION OF JUSTICE

28. Legislation must provide for punishment of offences against the administration of justice by
the Court.

VIIL. ENFORCEMENT OF SENTENCES

29, Legislation must provide for enforcement of fines and forfeiture measures.
30. Legislation should provide for the enforcement of sentences by the Court, in accordance
with the requirements set forth below.
2. Conditions of detention must fully satisfy the requirements of the Statute and other
international standards.
b. Legislation should provide for release of the convicted person on completion of sentence
or on order of the Court.
c. Legislation should provide for the transfer of persons on completion of sentence.
d. Legislation should limit prosecutions and punishment for other offences.
e. Legislation should address the question of escape.

IX. PUBLIC EDUCATION AND TRAINING OF OFFICIALS

31. States parties should develop and implement effective programs of public education and
training for officials on implementation of the Statute.
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Q&A: U.S. Bilateral Immunity or SO-CALLED
"Article 98" Agreements

Coalition for the International Criminal Court (CICC)

In capitals around the world, US. government representatives are seeking bilateral immunity, or
so-called "Article 98" agreements in an effort to shield US. citizens from prosecution by the
newly-created International Criminal Court (ICC or Court). Dubbed "impunity agreements" by
leading legal experts, these bilateral agreements, if signed, would provide that neither party to the
accord would bring the other’s current or former government officials, military or other personnel
(regardless of whether or not they are nationals of the state concerned) before the jurisdiction of
the Court.

Many legal, government and NGO representatives argue that the US. is misusing Article 98 of the
Rome Statute of the International Criminal Court, the provision of the ICC's governing treaty that
the US. is using to justify seeking such accords. Legal experts furthermore contend that if
countries that have ratified the Rome Statute enter into such agreements, they would breach their
obligations under international law.

Q: Why is the U.S. seeking bilateral immunity agreements?

A: The pursuit of bilateral immunity agreements is part of a long history of US. efforts to gain
immunity for its citizens from the ICC. From 1995 through 2000, the US. government supported
the establishment of an ICC, yet one that could be controlled through the Security Council or
provided exemption from prosecution of US. officials and nationals. In 2001, the Bush
Administration discontinued participation in ICC meetings and, on 6 May 2002, officially nullified
the Clinton administration’s signature of the Rome Statute. Purportedly, the Bush Administration
believes that the Court could be used as a stage for political prosecutions, despite ample
safeguards included in the Rome Statute to protect against such an event.

Contrary to assurances from high-level US. officials, the US. is not respecting the rights of States
that have ratified or acceded to the Rome Statute. As it did in seeking an exemption for
peacekeepers from the jurisdiction of the ICC through the Security Council, the US. government is
using coercive tactics to obtain immunity from the jurisdiction of the ICC for its nationals. US.
officials have publicly threatened economic sanctions, such as the termination of military assistance,
if countries do not sign the agreement. In several instances, there have been media reports of the
US. providing large financial packages to countries at the time of their signature of bilateral
immunity agreements.

Q: What is Article 98 of the Rome Statute?
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A: The nations that negotiated the drafting of the Statute did so with extensive reference to
international law and with care to address potential conflicts between the Rome Statute and
existing international obligations. The drafters recognized that some nations had previously existing
agreements, such as Status of Forces Agreements (SOFAs), which obliged them to return home the
nationals of another country (the "sending state") when a crime had allegedly been committed.
Thus Article 98(2) was designed to address any potential discrepancies that may arise as a result
of these existing agreements and to permit cooperation with the ICC. The article also gives the
"sending state'priority to pursue an investigation of crimes allegedly committed by its nationals.
This provision is consistent with the Statute’s complementarity principle, which allows the country
of the nationality of the accused the first opportunity to investigate and, if necessary, try an
alleged case of genocide, war crimes, or crimes against humanity.

Q: What are the bilateral immunity agreements being sought by the U.S.?

A: To date, several versions of these bilateral agreements have been proposed: those that are
reciprocal, providing that neither of the two parties to the accord would surrender the other’s
"persons" without first gaining consent from the other’ those that are non-reciprocal, providing
only for the non-surrender to the ICC of US. "persons" and those that are intended for states
that have neither signed nor ratified the Rome Statute, providing that those states not cooperate
with efforts of third-party states to surrender US. "persons" to the ICC.

Q: Why do experts believe bilateral immunity agreements are in_contravention of international
law?

A: Many governmental, legal and non-governmental experts have concluded that the bilateral
agreements being sought by the US. government are contrary to international law and the Rome
Statute for the following reasons:

The U.S. bilateral immunity agreements are contrary to the intention of the Rome Statute’s drafters.
Delegates involved in the negotiation of Article 98 of the Statute indicate that this article
was not intended to allow the conclusion of newagreements based on Article 98, but rather
to prevent legal conflicts which might arise because of existingagreements, or new agreements
based on existing precedent, such as new SOFAs. Article 98 was not intended to allow
agreements that would preclude the possibility of a trial by the ICC where the sending state
did not exercise jurisdiction over its own nationals. Indeed, Article 27 of the Rome Statute
provides that no one is immune from the crimes under its jurisdiction.

The U.S. bilateral immunity agreements are contrary to the language of Arficle 98 itself. The
proposed agreements seek to amend the terms of the treaty by effectively deleting the
concept of the sending state from Article 98(2); this term indicates that the language of
* Article 98(2) is intended to cover only SOFAs, Status of Mission Agreements (SOMAs) and
other similar agreements. SOFAs and SOMAs reflect a division of responsibility for a limited
class of persons deliberately sent from one country to another and carefully addresses how
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any crimes they may commit should be addressed.

By contrast, the US-proposed bilateral immunity agreements seek immunity for a
wide-ranging class of persons, without any reference to the traditional sending state-receiving
state relationship of SOFA and SOMA agreements. This wide class of persons would include
anyone found on the territory of the state concluding the agreement with the US. who
works or has worked for the US. government. Government legal experts have stated that
this could easily include non-Americans and could include citizens of the state in which
they are found, effectively preventing that state from taking responsibility for its own
citizens.

The U.S. interpretation of Article 98 is contrary to the overall purpose of the ICC. The US.
government’s so-called "Article 98" agreements have been constituted solely for the purpose
of providing individuals or groups of individuals with immunity from the ICC.
Furthermore, the agreements do not ensure that the US. will investigate and, if necessary,
prosecute alleged crimes. Therefore, the intent of these US. bilateral immunity agreements is
contrary to the overall purpose of the ICC, which is to ensure that genocide, crimes against
humanity and/or war crimes be addressed either at the national level or by an international
judicial body.

Q: What are the possible ramifications of signing these bilateral immunity agreements?

A: States that sign these agreements would breach their obligations under the Rome Statute, the
Vienna Convention on the Law of Treaties and possibly their own extradition laws. In particular,
States Parties to the Rome Statute that sign these agreements will breach Articles 27, 86, 87, 89
and 90 of the Statute, which require states to cooperate with and provide assistance to the Court.
These states will also violate Article 18 of the Vienna Convention on the Law of Treaties, which
obliges them to refrain from acts that would defeat the object and purpose of the Statute. Finally,
many states will likely violate their own extradition laws in signing such agreements, as states
generally have much wider power to approve extraditions and surrenders of persons than the
US-proposed bilateral immunity agreements would allow.

Q: Who has been approached with bilateral immunity agreements and with what result?

A: Reports indicate that many countries from around the world, including close allies of the US.
government, those seeking membership in NATO, and those in the Middle East and South Asia,
have been targeted for approach and face extreme pressure to sign. John Bolton, US
Undersecretary for Arms Control and International Security, recently stated, "Using Article 98 of
the Rome Statute as a basis, we are negotiating bilateral, legally-binding agreements with
individual States Parties to protect our citizens from being handed over to the Court. OQur
negotiators have been engaged in bilateral discussions with several EU countries.(and) several
countries in the Middle East and South Asia. Our ultimate goal is to conclude Article 98
agreements with every country in the world, regardless of whether they have signed or ratified
the ICC, regardless of whether they intend to in the future."
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As of 16 July 2003, 51 countries have reportedly signed such agreements: Afghanistan, Albania,
Azerbaijan, Bahrain, Bhutan, Bolivia, Bosnia-Herzegovina, Botswana, Cambodia, Djibouti, the
Democratic Republic of Congo, the Dominican Republic, East Timor, Egypt, El Salvador, Gabon,
Gambia, Georgia, Ghana, Honduras, India, Israel, Macedonia, Madagascar, Maldives, the Marshall
Islands, Mauritania, Mauritius, Mongolia, Mozambique, Micronesia, Nauru, Nepal, Nicaragua, Palau,
Panama, the Philippines, Romania, Rwanda, Senegal, Sierra Leone, Sri Lanka, Seychelles, Tajikistan,
Thailand, Tonga, Togo, Tunisia, Tuvalu, Uganda and Uzbekistan. National law in many of these
countries requires that the agreement be ratified by parliament before becoming binding. To date,
8 countries are reported to have ratified these agreements in Parliament:  Albania,
Bosnia-Herzegovnina, Gambia, Georgia, Honduras, Mautitania, Nicaragua, and Sierra Leone. Several
countries, including members of the European Union, have conducted legal analyses of these
agreements and concluded that the proposed agreements are contrary to international law.

Q: How does this effort tie in with the larger U.S. offensive against the Court?

A: A number of relevant foreign policy directives from Washington have paved the way for the
US. effort to gain exemption for its citizens from the ICC. On May 6, 2002, Marc Grossman, U.S.
Under Secretary of State for Political Affairs, announced that the current administration no longer
considered itself bound by the US. signature of the Rome Statute and did not intend to ratify the
treaty. In May 2002, the US. first threatened to destabilize UN peacekeeping operations by
promising to veto the UN mission in East Timor unless its military personnel were granted
immunity from the ICC; the operation was renewed without such a provision. On July 12, 2002,
the US. obtained a one-year renewable exemption for UN peacekeepers in the context of the
Security Council debate on the UN mission in Bosnia-Herzegovina. (The agreement was made
retroactively effective to July 1, 2002) On August 2, 2002, the last day before US. Congressional
summer recess, President Bush signed the American Servicemembers’ Protection Act, which
authorizes the withdrawal of US. military assistance from certain non-NATO allies supporting the
Court. The Act does, however, also include broad Presidential waivers.

US. pressure on countries to support its bilateral immunity agreements intensified in mid-August
2002 when US. officials, including Pierre-Richard Prosper, US. Ambassador at Large for War
Crimes Issues, indicated thatthe US relationship with NATO would change should his government
fail to achieve its goal to secure broad non- surrender agreements. It has furthermore been
reported that States seeking entry into NATO may be refused entry on the basis of a failure to
sign a bilateral immunity agreement, although US. officials have publicly denied this claim.

Q: Does a State that signs or ratifies a so-called "Article 98"agreement still have obligations
to the ICC?

A: Yes. Different stakeholders may disagree as to whether or not the so-called Article 98
Agreements violate the terms of the Rome Statute and the scope of the Article as intended by its
drafters. There is, however, little debate that Agreement signatories that are State Parties to the
Rome Statute continue to have all prior obligations related to the ICC, except with regard to the
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specific terms of the Agreement. This includes the obligation to cooperate with the ICC in all
investigations and prosecutions not involving the United States, and the opportunity to exercise
national jurisdiction over the ICC crimes. Agreement signatories that are not yet States Parties to
the Rome Statute may, and should be encouraged to, accede to the Rome Statute. It will be up
to the ICC to decide whether or not the so-called Article 98 Agreements proposed by the United
States are valid. Until such a determination is made, it is incumbent on States Parties to fulfill
their obligations to the Court, and for Statute signatories to proceed with the accession process.
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