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Anti-termorism Operations and Human Rights:
Report on Legislative Trends in Korea

Yi, Kye Soo
Professor, Kunkuk University Law School

[. Bill for enacting the Anti-Terrorism Act of November 2001 and

Subsequent Discussions

A bill for enacting the Anti-Terrorism Act was announced for the first time
in 12 November 2001 by the National Intelligence Service (NIS). It seemed at
the time as if the said legislative bill would be rushed through since it took
advantage of the nameless fear people might have had concerning terror in the
immediate aftermath of Sep 11 while insisting on the justification of making
preparations for the co-hosting of World Cup 2002. However, since the
enactment of the Anti-Terrorism Act encountered much resistance, the National
Assembly’s deliberation on the legislative bill has been suspended since early
May 2002, right before the opening of the World Cup. Criticism of the
proposed bill for enacting the Anti-Terrorism Act emerged from the National
Human Rights Commission of Korea, a new governmental organization which
had begun its activities since November 2001, as well as from the civil society.
Thereafter, the process whereby a bill for enacting the Anti-Terrorism Act is
proposed when national attention has waned, only to be repealed, amended or
suspended, has been repeated time and again.
~ The legislative bill was almost carried in the process of the second attempt
at enactment of the bill unfolding since'August 2003. This time, the attempt to
enact the law took the form of legislation at the instance of the government
instead of members of the National Assembly.  Although legislative bills
proposed by the government must always be referred to the State Council for
deliberation (Constitution of the Republic of Korea Article 89(3)), the NIS and
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other ministries were not well-disposed to this bill. The NIS took a roundabout
way, which took the form of legislation at the instance of members of the
National Assembly which does not require deliberation by State Council. On 14
August 2003, National Assemblyman Duk-Kyu Kim and five others of the
Millennium Democratic Party submitted the ‘Amendment to the Bill for Enacting
the Anti-Terrorism Act’ in the form of legislation at the instance of members .of
the National Assembly. This legislative bill passed a public hearing at the
National Assembly on 3 November 2003. It was modified again on 10
November of the same year, and was passed unanimously at the Intelligence
Committee of the National Assembly on 14 November 2003. However, this
amended legislative bill was not carried through in the Legislation and Judiciary
Committee of the National Assembly, and therefore was automatically repealeti
when the 16th session of the National Assembly closed in May 2004. 3

The third attempt to enact an Anti-Terrorism Act is continuing since the
17th session of the National Assembly was opened in the autumn of 2004'
Since the recent ‘7.7 London underground and bus explosions,’ the possibility o1f
a terrorist attack on Korea, which has dispatched the third largest troops to Iraq,
is currently being voiced. There is a growing chorus asserting the need to euact

an Anti-Terrorism Act citing the fact that the 2005 APEC summit shall be held
in Pusan in November 2005. !

However, the attempt by the Korean government (and especially the NIS) ﬁo
enact an Anti-Terrorism Act has not been successful yet.  Furthermore, thp
likelihood of it succeeding seems far from certain. In that respect, the
movement in opposition to the Anti-Terrorism Act in Korea seems to have i
considerable result so far. |

The reasons for that could be summarized as follows:

First, the struggle by civil human rights movement groups to hinder the-
Anti-Terrorism Act has had considerable result, so that public information on th&
dangers of Anti-Terrorism Act have been disseminated to a degree to cmzcns.
That there is very great concern that the NIS, which has been synonymous_
with human rights infringements even among the citizens, should dlrcct
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anti-terrorism operations and investigate terrorists under the justification of
preventing terror has had a positive effect. Especially, the legislative bill which
was the first to be proposed contained contents consolidating the powers of the
NIS, so much so that it earned the evaluation that it was the ‘second National
Security Act.’

The first Anti-Terrorism Act proposed by the NIS had the following
problems:

1. The concept of terror was indefinite. The concept of terror was
stipulated so that sit-downs and occupations in protest by civil
organizations and environmental organizations could come under terrorism
according to interpretations.

2. The witness could be placed under arrest and held in custody
against his will.

4. It was made possible for the period of arrest for persons under
suspicion of terrorism to be extended

5. The crime of failure of notification was to be punished.

6. It was made possible to keep a close watch on the movements of
foreigners under the comprehensive proviso of ‘when necessary in order
to prevent terror.’

7. It was made possible for military forces to be mobilized to the
scene of terrorist outbreak or scene of potential terrorist outbreak to
exercise police authority.

8. The Anti-Terrorism Center established in the NIS was to exercise
authority of investigating terrorist crimes.

9. The authority to use weapons against airplanes used in terror was
granted.

10. It also contained provisions that the intelligence materials
provided by foreign intelligence organizations could be accepted as
evidence in trial when the sources and circumstances of acquisition have

been revealed and the authenticity of materializsation has been certified.
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In early August 2005, citizens’ distrust of the NIS was intensified as the
illegal state wiretapping undertaken by the NIS in the past became a scandal.

Second, the National Human Rights Commission of Korea’s opposition in
principle to the Anti-Terrorism Act is being firmly maintained to this day, and
there exists skeptical viewpoints on the enactment of Anti-Terrorism Act ever
within government organizations (e.g., the police or the prosecution, the militmy!_'

Third, the legislature which should enact the law is devoid of an adamant
will on the enactment of the Anti-Terrorism Act. The URI party, the party
power does not have an established party platform on this matter at present.
NGOs such as civil human rights movement groups unduly represent
opinion in Korea in certain respects, and there are few members of the Natio'.
Assembly who would embark on enacting the Anti-Terrorism Act in disregard of
such NGO opposition. 3

Nonetheless, the possibility remains that this legislative bill might at any
time be carried through the National Assembly in almost no time.
members of the National Assembly cannot ignore the critical attitude of human
rights groups, they also worry about being subjected to such criticism as "Until
when will you comment on violation of the constitution and harp on human
rights and the legal system when direct terrorist threat against Korea i
increasing?" "Will you be responsible when there ‘is a terrorist attack?"

Should the state which overstates the danger of terrorist outbreak and the
media which aspires to defense commercialism collaborate to describe the p ”s
situation in an extremely pessimistic way, citizens’ voice that "we will ob ain
security by sacrificing freedom" may get louder. In that situation, citizens may
easily prefer countermeasures to patch over each problem as it arises.

After 1997, the neoliberal economic policy which was applied in eam est
after the IMF relief finance crisis is rapidly expanding the distinction in wealth
between the wealthy and the poor. In the meantime, the poverty of a section
the population which is already conspicuous, the kind of fear of falling to

lower social class, and the fear of terror and criminal acts which is very
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problematic right now have become factors obstructing citizens’ active democratic
participation.  Accordingly, when problems arise even now, the majority of
people are indifferent to it or merely seek to resolve the problem in an
individualistic way.

In the midst of it all, citizens get swept away by reactionary political ideas,
xenophobia and racism. "Social stress takes the attitude of tolerance away from
citizens. It also creates citizens who react in an authoritarian manner to other
people’s actions. Citizens under heavy stress cannot perform their roles as
citizens of democracy.!)  Citizens who have lost the spirit of tolerance may
easily be swept away by the slogans of politicians who propagate prescriptions
to patch over each problem when it arises instead of seeing the origin of the

problems.
[I. Characteristics of the Korean bill for enacting the Anti-Terrorism Act

1. The Anti-Terrorism Act is a law consolidating the powers of intelligence

agencies

The laws and ordinances related to preventing terrorism enacted or amended
after Sep 11 can be divided into substantive law related to sections on what acts
should be punished as crimes of terrorism and law on organizations related to
organizational reshuffle and granting of powers to existing organizations in order
to prevent terror. The law on organizations is the field of law dealing with the
organizations and powers of governmental organs and the relationship of
authority among the organs, and this is the core part in the present improvement
of terrorism-related legislation in Korea.  This is also the characteristic
distinguishing Korea’s bill for enacting the Anti-Terrorism Act from that of other
countries.

As is universally acknowledged, Korea’s police force, especially the

intelligence police force, has moved up to a considerable level. Furthermore,

—_—

1) K. Peter Fritzsche, Wenn Freiheit in Stre8 umschlat, FR-Dokumentation v. 29, 8. 1998.
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Koreans have the ‘combat police force unit’ which is tantamount to the military.
Such organization is unparalleled anywhere in the world. Since the intelligence: i
organization is abnormally large within the police organization, there a e
comments that the police force to be committed to ‘peace and order of public
Even under the existing legal system,

e wires and other communications

welfare’ is always in short relatively.
routine questioning, state tapping of telephon
media?) and widespread intelligence gathering is already taking place. The
present questioning under the Act on Performance of Police Officer’s Duties:
assumes all citizens to be potential criminals and is taking place on a routine

basis.  Furthermore, through exchange of intelligence with foreign intelligence

and criminal investigation agencies, a de facto preventive system to preclude

terror in advance has been elaborately constructed. It is necessary to recollects

that the bill for enacting the Anti-Terrorism Act recently being promoted in.

various western countries are attempting to introduce the above countermeasures

which are already being enforced in Korea.3)

In addition to this, an adequate defense system such as the anti-terrorism
special forces within the police has been constructed.4)  Such facts ;.
acknowledged by the police themselves. On the other hand, even under the

existing law, the NIS is already carrying out extensive operations gathering

9) The research paper recently published by the Korean Institute of Criminology, "Ihg
Limitations and Use as Evidence of Wiretapping, State Wiretapping and Secret
Recording'tells eloquently how serious the level of wiretapping and state wiretapping 1S in
Korean society. According to this paper, there are 150 crimes subject to sta
wiretapping provided for in the present Act on Protection of Secrecy for Communications,
so that state wiretapping is possible in most criminal investigations, and that the peri_
allowed for state wiretapping is too long, ranging from three months (for ordinary crimes)
to six months (for matters of state security), so that there is much groundwork for human:
rights infringement. Especially, not only is the period allowed for state wiretapping to0
long compared to the ten days in Japan and thirty days in the U.S., but it may also be
extended, so that in reality, there is the possibility for indefinite state wiretapping. Refer:
to Columnist, Vol. 336, 19 October 2001. 4

3) Especially on the situation in Germany, refer to the article contributed by Mr.
Gessner(Attorney-at-law) in this special edition. '

4) Needlessly to say, should an organization such as the "special attack unit" of the poli'cé
force be facing difficulty in performance of its duties due to lack of equipment 2 d
facilities, support of the budget and equipment should be undertaken within the boundari -;I

of the law.
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anti-terrorism intelligence.

Although legislative bills have been proposed and amended several times in
the meantime, the section which has maintained its framework from beginning to
end is the Anti-Terrorism Center. As can be so confirmed, the Anti-Terrorism
Act is in reality law proposed under the intention to establish an Anti-Terrorism
Center within the NIS from the beginning. The NIS is pursuing a ‘legal
acknowledgement’ of the establishment of an anti-terrorism organization which
the NIS had set as its goal from the outset by insisting on the establishment
The NIS is

performing anti-terrorism operations based on the current National Intelligence

and formation of an Anti-Terrorism Center under any circumstance.

Service Act at present (Article 3(1)(1), National Intelligence Service Act). The
intention behind attempting to establish an Anti-Terrorism Center in spite of it

Under a legal
system like that of the present in which a ‘reshuffle’ of the NIS is mentioned

all through the enactment of an Anti-Terrorism Act is manifest.

whenever there is a change of regime, a reduction and regulation of
organizations within the NIS is limitlessly possible even without amendment of
On the other hand, should the

Anti-Terrorism Center be established by law, thé NIS could achieve the outcome .

the National Intelligence Service Act.

of securing an organization which is independent to a degree from discussions
on reshuffle. One could say that the intention is to actively deal with citizens’
demands for reshuffle of intelligence agencies through establishment of an
organization like the Anti-Terrorism Center instead of responding defensively to
demands for organizational reshuffle (or reform) of the NIS. A sort of advance
Strategic move, so to speak. This is the reason why the NIS never laid hands
on the section on Anti-Terrorism Center in spite of having ‘made concessions’ in
the form of amending a few provisions in response to the opposition from
various fields against the bill for enacting the Anti-Terrorism Act.

The following problems of the Anti-Terrorism Center have been mentioned:

First, the NIS exercises the authority to directly plan and mediate (Article

4(1)(3), National Intelligence Service Act)®) the functions of other governmental

—_—

5 . o .
) Although this section was also to be "planning, supervision and mediation of
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agencies under the justification of ‘anti-terrorism operations’ through the
Anti-Terrorism Center in excess of gathering, drawing up and distribution of
terrorism-related intelligence (Article 3(1)(1)). Exercise of such authority exceeds
the limits set upon intelligence agencies. An intelligence agency (Korean
expresses the NIS as an ‘intelligence investigation agency’) "planning and
mediating" the operations of each ministry of the administration is unparalle
anywhere in the world. As the intelligence agency’s authority expands, the
boundary between intelligence agencies and administrative agencies may crumble
and the danger of the intelligence agencies reigning over the administrative
agencies in reality increases. '

Second, the ‘anti-terrorism operations’ planned and mediated by n'-.-:
Anti-Terrorism Center are "all operations preventing and responding to
such as the regulation of persons under suspicion of terrorism, safety supervision
of dangerous substances which may be used in terrorism, protection of facilities
and equipment, guarantee of safety for international conferences, response {0
threats of terrorism and armed suppression" (Article 2(4)), so that the de fa _‘
intelligence agency, the NIS, gets to exercise its authority directly over the
citizens. '

Third, secretive operation of the Anti-Terrorism Center is already anticip ed
since it shall not only be established within the NIS, the organization and quota
of which are not revealed, but the organization and quota themselves of the
Anti-Terrorism Center may be kept from the public (Article 4(4)).

However, since the NIS is claiming the need to establish an Anti-Terrorism
Center citing the example of the US and other countries, there is the need to
examine the anti-terror centers of the U.S., albeit briefly. As is commonly
acknowledged, U.S. intelligence agencies expanded their organizations an |
manpower after the terrorist attack of Sep 11. It is ironic that the intelligence
agencies which should have been subjected to reform to bear the responsibility

anti-terrorism operations"in Proposal One of the second legislative bill, with the Mini ry
of Justice and others posing problems to it, the "supervision" section came to be deleted
during the process of deliberation by the Intelligence Committee of the National Assembly.
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of not having been able to prevent Sep 11 in advance succeeded in expanding
their organizations and budgets instead. That they could succeed in such
expansion of the organization is greatly indebted to the irrational atmosphere
after Sep 11, an atmosphere in which none could put the brake on the
administration’s powerful anti-terrorism policy.

In Europe, which did not directly experience the Sep 11 terrorist attack and
does not operate intelligence agencies with the whole world as the stage like the
U.S., it is difficult to find an example where the budget of intelligence agencies
was sharply increased or organizations suddenly expanded. Needless to say, the
attempts to consolidate the authority of intelligence agencies are continuing
ceaselessly, and civil society appears to be in opposition to such development.

Claims are being raised that an Anti-Terrorism Center should be established
within the NIS as soon as possible since an organization like Korea’s
Anti-Terrorism Center is established within the Central Intelligence Agency (CIA)
in the U.S., without critical evaluation of such problems. As a matter of fact,
the Terrorist Threat Integration Center and the Terrorist Screening Centér, which
are centers generalizing anti-terrorism operations in the CIA and the Federal
Bureau of Investigation (FDI) respectively, have been created after Sep 11.
However, there are skeptical viewpoints even within the U.S. as to whether these
agencies may contribute to discovering and eliminating in advance the threat
posed by terrorists by organizing the flow of intelligence in a more efficient
manner. That is, although creating such an organization as an extra may enable
intelligence agencies to convey the fantasy that "we are doing something,"
whether it may prove effective in preventing terror in reality is unknown.

It cannot be ascertained whether such organizaﬁons in the U.S. served as the
model for the Anti-Terrorism Center stipulated in the Anti-Terrorism Act of
Korea. However, what must be made certain is that there is a ﬁmdaxncnfal
difference between the Terrorist Threat Integration Center and the Terrorist
Screening Center of the U.S. and the Anti-Terrorism Center of Korea. One
must accurately face the facts that such organizations do not request the

mobilization of the military, nor plan and mediate organs performing
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tration on its own. such criticism, the section on the military exercising police authority has b
een

anti-terrorism _operations among each ministry of the adminis

Even at present, there exist more than twelve registers of names of terrorists deleted since the second legislative bill

drawn up by each federal ministry.  Since decentralization of intelligence is a 2) The problem that remains is whether the military should be disal
e disallowed

these organizations were created based on from undertaking the protection of facilities and defense operations in i f
mes o

characteristic of a federal state,

aw by the CIA, a vast federal intelligence terrorist threat.  There has not been an adequate discussion thi
on s point.

Presidential directive instead of 1

w of intelligence acquisition and for the However, the general tenor of the argument seems to judge that such activiti
uch activities

organization, in order to smooth the flo

operations by federal intelligence are possible without legal grounds.) However, I believe that there is still
’ e is s

efficiency of  execution of anti-terrorism
A

agencies. Regarding the establishment and operation of these organs, I would: material for criticism on this point as w
: ell. One cannot regard o i
perations of

like to add that there is currently fierce criticism from civil human rights the ‘protection and defense’ of major facilities undertaken by th 1
n by the military in

movement groups within the peacetime as pure support operations and operations unrelated to the exercise of

advocating individuals’ right of decision over one’s own information.

U.S. including intelligence monitoring groups.
| power and therefore decide that there could be no problem.

The domestic mobilization (Einsatz) of the military requires constitutional

2. Issues concerning mobilization of military force mandate as a general rule. The - Constitution of K -
orea specifies the

circumstances in which the military may be mobilized domestically (Article 5(2)

1) When the first legislative bill was introduced in the National Assembly,; _
Aruple 77, Constitution of the ROK). Naturally, I believe that what does not

the part which provoked much controversy along with the ambiguity concerning
it possess the characteristics of a mobilization may be possible without particular

the definition of terror was the "support of military force."  Meetings on

L _ constitutional ;4
anent committee could “recommend fto mandate. ~ Therefore, although opinions are wunified on that

providing technical help through military equipment does not fall under

mobilization, there is dispute on how to determine the extent of technical help.®)

anti-terrorism countermeasures or a perm
the President the support of military force or the homeland reserve forces within
lities and defense when

e

is difficult for the police alone to protect important facilities of the state and

the minimum extent required for the protection of faci o
ether the protection of facilities and defense mentioned here comes under

technical help to be differentiated from mobilization should be examined

facilities utilized by a large number of people.” The fact that the military force
] cautiously.

which had been mobilized as a support force could undertake "questio'f'

f

protective measures, measures to prevent the occurrence of a dangerous event Of

to prevent and restrain crimes” within the ambit required for the protection

faciliti d defens iall blematic.  The mili i t an I selatd : ;
acilities and defense was especially problematic e itary is no y n the first legislative bill, the authority to collect intelligence on foreigners

3. Reinforcement of supervision and discrimination against foreigners

organization trained or set up in order to exercise policy authority over civilians. was also wid i : i
i p policy ty ._ widely sanctioned. The main body collecting intelligence on foreigners

Yet, many people pointed out that granting police authority to the military un
tuations in which martial lay

e ;
as to be the public servants of the Anti-Terrorism Center and police officers in

the pretext of prevention of terror even under si

7) 1 conjecture that it i
. . . vias ; 1t 1S so. i
has not been proclaimed was a violation of the constitution.6) Conscious OF is so. However, I have been unable to find a document specifically

g EFffpressing such an opinion.
M?lli-t iitaﬁss;ngefergéo Y1 Kye Soo, ‘Military Law and Security Law: Entanglement of the
ar) Security and the Inversion of  Civilian-Mili i i
Gong-bup-yun-goo, Vol. 31 No. 4 (May 2003), p. 294. e

6) Yi, Kye Soo, ‘Opinion on the Government's bill for enacting the Anti-Terrorism £
Min—joo-bup-hak. Vol. 21. pp.394-395.
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charge of anti-terrorism operations, and their activities were routine ‘inspection
operations’ as well. However, since the second legislative bill, the main bo
of intelligence-gathering operations has been limited to the head of the
Anti-Terrorism Center and the fields of operation have been limited somewhat.

Nonetheless, questions remained as to what confirmation of the facts mean in

"regarding foreigners against whom there are considerable reasons to suspect
membership of a terrorist organization, confirmation of facts such as his
whereabouts, movements while remaining in Korea and whether he has supported
funds for terrorism in order to gather intelligence on such foreigners"mentioned
here. Concerns were raised that powers of investigation may be included in the
authority to take measures to ascertain confirmation of facts. Conscious of suc
apprehensions, the bill presented to the Legislation and Judiciary Committee
among the second legislative bills amended the wording to the effect that
"regarding foreigners against whom there are considerable reasons to susp «i‘:__;
membership of a terrorist organization, the head of the Anti-Terrorism Cen
may collect intelligence on his whereabouts, movements while remaining i
Korea and whether he has supported funds for terrorism in order to coll cf
information on such foreigner." This part should also be considered as havin
been improved. :

Nonetheless, since there is still the possibility of arbitrary exercise
authority and infringement of human rights against foreigners in the process ,-5'
immigration control measures, and the reasons for amendment of the --'
legislative bill specifies ‘Islam’ as a terrorist threat, it has been pointed out sm
foreigners from particular countries are being regarded as a criminal group, th

is much scope for substantial discrimination.

4. Duplication with existing legal system and organizations to respond to

terror and wasteful spending of the budget

The current law and systems bestows special functions upon various

governmental organizations in order to not only collect, analyze and distrib
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intelligence concerning terrorist acts but go on to prevent and suppress,
investigate and punish terrorist acts as well. There are no particular problenlls in
establishing and executing anti-terrorism measures even with the present law and
system, structure of government organizations. Although enacting the
Anti-Terrorism Act to create a wide-ranging system of planning, mediating and
generalizing ‘anti-terrorism operations’ may seem plausible at first glance, in
reality it would only duplicate operations. and cause wasteful spending of
budgets. The Anti-Terrorism Act is nothing more than law enabling the NIS to
sharply expand its authority beyond the limits imposed on intelligence agencies
under the justification of ‘prevention of terrorism’ based upon an ambiguous

concept of ‘terrorism.’
IlI. The Anti-Terrorism Act and so-called international co-operation

However, the NIS and members of the National Assembly who have initiated
the legislation at the instance of members of the National Assembly have argued
that enactment of the Anti-Terrorism Act is an obligation of the government of
Korea to the United Nations, and that the Anti-Terrorism Act is necessary for

intelligence co-operation among countries. The problems of these arguments

shall be examined below.

1. On the claim that enactment of the Anti-Terrorism Act is an international

obligation

Many people might pose the question that whatever the context, we cannot
do nothing when the international society is ‘almost’ proclaiming prevention of
terrorism in one voice, what are we to do if a terrorist attack takes place for
real. A terrorist attack must not take place and international cooperation to
prevent terror is clearly necessary. However, we must also be aware of the fact
that there was something wrong from the very beginning in the ‘discussions on

8 : .
Ountermeasures on preventing terrorism’ which are taking place in various
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Mahathir Mohammad, former

countries of the world and in Korea at present.
has recently criticized that "the whole world has

prime minister of Malaysia,

been seized with paranoia on anti-terrorism security measures SO that damage

greater than a terrorist attack is being caused instead.” Although he mentioned -

"the tourism- industry’s loss and bankruptcy of airline companies" in relation to-
ic damage. Due to the attempt by

the damage, it is not limited to such economi
some people to buy safety by selling freedo
serious challenges to freedoms and human rights at present.

The concern expressed by the United Nations High Commission for Refugees
threaten the status of

m, the whole world is witnessing

that Korea’s bill for enacting the Anti-Terrorism Act will
situation. his

refugees and foreigners also expresses concern about that very
the United

organization’s apprehension reminds one of the 2002 resolution of
Nations . General Assembly (A/RES/57/219) which emphasized that "no

i_terrorism measure should compromise human rights and the status

anti
refugees, humanitarian international law."  Although resolutions of the United

Nations General Assembly only have recommendatory effect, it has significa

as a grave warning to countries which are consolidating powers of public safe -

United Nations Security Council Resolution No. 1373. +

and intelligence using
an

tual situation in which anti-terrorism measures again

ant in spite of the fact that the international

is also a criticism of the ac
human rights are running ramp
society is still not agreed on what to define as terrorism.

The United Nations Security Council Resolution No. 1373 which the Korean
the need to enact Anti-Terrorism Act

government refers to often in relation to
is by no means a carte blanche on ‘anti-terrorism measures against human rights

and in violation of freedom’ promoted in the past or present by governments of

various countries including Korea. Although the said resolution was announc

in the immediate aftermath of Sep 11, it is an extension of the continuous effort

by the international society in its opposition to terrorism, and is concentrated on

cutting off funds for terrorism which is being presented as the mo
Furthermore, the said resolutl

st important.

element in relation to anti-terrorism measures.

9) Kyunghyang Newspaper, 13 November 2003.
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makes clear that signing the ‘‘International Convention for the Suppression of the
Financing of Terrorism’ and other such treaties is not an optional matter for
member states of the United Nations but their duty.

Sections emphasizing the need to enact the Anti-Terrorism Act focus on this
to claim that since the Republic of Korea is ‘bound’ by Security Council
Resolution No. 1373 as a member state of the United Nations, it should create
the Anti-Terrorism Act according to the present legislative bill. However, such
claims fail to mention the fact that the Resolution No. 1373 pointed out in
various sections that anti-terrorism measures must be undertaken in ‘all legally
possible ways,” ‘ways conforming to international law and national law.” The
legally possible ways mentioned here means ways conforming to international
law and national law (including constitutional law). Considering citizens’ rights
to privacy and communication, and the present situation in which the status of
refugees is increasingly being encroached upon, legally possible measures for
preventing terrorism should ultimately be understood as measures recognized by

constitutional law and international human rights law.10)

2. So-called intelligence co-operation among countries and the Anti-Terrorism
Act

On the other hand, the NIS claims that the NIS should have the
Anti-Terrorism Center in order to generalize transborder data flow with other
countries.  That is, the point of their argument is that “unless the NIS
generalizes the intelligence dispersed throughout the country, co-operation on
transborder data flow with other countries is difficult. Exchange of intelligence
with other countries should be a task undertaken by the NIS, an intelligence
organization, not something which can be undertaken by other intelligence
organizations such as the police or the prosecution." However, such claims lack
persuasive force. Even the gathering of secret intelligence (wiretapping and state

wi ; : : ;
iretapping through wiretapping equipments, utilization of secret intelligence

10) Lee Gye- CAnti . ]
ye-soo, ‘Anti-Terrorism Act is terrorism agai .
ainst h !
Newspaper, 1 November 2003. " uman rights,” Hangyere
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agents) which could almost only be undertaken by secret intelligence agencies '.
the past is being carried out by all investigative organs at present. The popular
diffusion of intelligence technology equipments is turning the police and the
prosecution into secret intelligence agencies.!) In such a situation, I would lik
to ask where the logic that only the CIS is competent for intelligence operations
is coming from. '

Since ‘generalization of intelligence for overseas transborder data flow’ ha:
been mentioned, I would like to point out one more related issue. Even in the
present situation in which Anti-Terrorism Act has not been enacted, I wo .
judge that the NIS has been generalizing national intelligence and underts .u-e.;';_‘
overseas transborder data flow in reality. The problem is that citizens cannof
help but be curious about whether the NIS is properly observing the
laws and regulations in this process, and whether there is an ‘intelligence
protection guideline’ which must be observed by agencies performing transborder
data flow including the NIS.

In relation to protection of personal information, the ‘Act on the Protec m_i
of Personal Information by Public Organizations’ (hereafter, the Act on the
Protection of Personal Information) has been enacted, although it
unsatisfactory.  According to this law, after stipulating that “the head of the
agency in possession must not use or provide to other agencies the intelligence
managed other than for the purpose of retaining the personal information file ..
question excepting for use within the agency in possession or supply to a pe .
outside the agency in possession according to another law,”(Article 10(1)) it --_:Z
on to stipulate that “notwithstanding the provisions of paragraph 1, the head -'zii’
the agency in possession may use or provide to other agencies the intelligen
managed other than for the purpose of retaining the personal informati
question file in possession in the circumstance coming under the follo .

.y

is is not so even in circumstances coming under the
subparagraph. However, this is g -

following subparagraph, when concern that the rights and interests of the subject

11) Of course, we must continue to supervise and criticize the intelligence gathe i g
operations within the police and the prosecution.
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of the information or a third person may be unduly infringed may be
recognized,”(Article 10(2)) thus acknowledging exceptions to provision of
intelligence. One of those exceptions is “when provided to foreign government
or international organization in order to implement treaty obligations or other
international conventions.”(Article 10(2)(3)) According to the information on
treaties provided by the Ministry of Foreign Affairs and Trade, one .can see that
at present the conventions of  “General  Agreement  governing
Protection”(Concluded 1962. Undisclosed), “Security Agreement between the
Government of the Republic of Korea and the Government of the United States
of America governing the Protection of Classified Military Information”(Signed
24 September 1987, Effective. Disclosed), “Exchange of Notes for the
Amendment to the Agreement between the Government of the Republic of Korea
and the Government of the United States of America concerning the Exchange
and Protection of Classified Information”(Signed 24 September 1987, effective.
Undisclosed) have been concluded with the U.S. Although it seems as if
conventions for exchange of secret intelligence have been concluded, one cannot
know what they are providing for. Therefore, the problem is whether these
conventions which have been concluded before the Act on the Protection of
Personal Information by Public Organizations’ was enacted are comply with the
provisions of the ° Act on the Protection of Personal Information’, and the
“Guideline Governing the Protection of Privacy and Trans-border Flows of
Personél Data” established by the Secretariat of the OECD.

In relation to this, there could be a viewpoint that personal information
which was collected or the provision of which is being requested for the
purpose of intelligence analysis related to state security is excluded from the
objects of protection of the ‘Act on the Protection of Personal Information’ from
the beginning.!2) However, we oppose understanding Article 3(2) of the said
law as purporting to exclude all personal information collected or provided by
the NIS from the objects of application of the said law. I believe that the

concept of state security should be interpreted narrowly so that mechanisms for

12) Refer to Article 3(2), Act on the Protection of Personal Information
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il

d operate in regard to data collected by the

protecting personal information shoul
uld like to add that amendment of the law

NIS as well. Furthermore, I wo
cting personal information collected by the NIS

19

concretizing mechanisms for prote

is necessary as well.

The U.S. tends to conclude conventions on transborder data flow with other

countries in general (within Europe, Germany and Denmark are classified as

countries which have not concluded conventions on transborder data flow with:

the U.S.), and it has recently concluded a convention on transborder data flow

with the EU as well. However,
concern is growing in each country on the point of whether
information shall

in relation to the conclusion of these data flow

conventions the
intelligence adhering to the guidelines on protection of

passed to and fro the countries which have concluded the conventions. There i

the need to recollect the fact that the strengthening of transborder data flow

h the U.S. is keen on especially after Sep 11 is transborder data flow onl ;

whic
in name, and that there are viewpoints which understand the situation as that o

information on the citizens of the member states of the U.S. being passed over

to the U.S. unilaterally.

3. System of international co-operation among intelligence agencies and the

pursuant problem of democratic control

The 911 terror and its aftermath revealed that the stake in external saft :,-:-

and internal safety are closely related to each other. However, 911 was not n ¢

only reason for that. Such transformation had begun a few years ago already.

Internal safety is no longer confined to internal safety within one country only

As each country becomes intertwined with one another in the process of

the possibility of the effects of crises and f
On the other hand, the

globalization and internationalization,

conflicts being confined to one country lessens.

possibility of one country’s safety policy being influenced by the decisions and

events of other countries and regions increases. Amid such change, secun

agencies (intelligence organizations, the police, the prosecution, the military, etc

[

326

develop the framework for international cooperation. And in the process of
creating such a framework for international cooperation, there is the tendency to
pursue only the efficiency and effectiveness of co-operation. The problem, then,
is that the mechanisms for controlling intelligence agencies created to be suitable
for individual countries (control by the National Assembly, legislature and public
opinion) are unable to follow the present development of international
cooperation, so that international cooperation (intelligence cooperation, etc.) itself
is being performed in a pattern contrary to democratic criteria. Although this
problem is not only confined to the domain of security, it is especially serious
in this field. How to respond to such reality? Enacting the Anti-Terrorism
Actin a situation where the answer to this has not been given would cause
intensification of concentration of information and monopoly of intelligence
power. There needs to be deep reflection on this aspect.

Therefore, the National Assembly should embark on grasping the present
:-;tatc of overseas transborder data flow (including examination of the provisions
m. conventions and treaties) currently being undertaken and coming up with
principles related to overseas transborder data flow instead of intensifying the
phenomenon of intelligence monopoly by the NIS by enacting the Anti-Terrorism
Act. For example, exchange of general intelligence should be made possible in
principle, while intelligence related to individuals should be exchanged as an
exception and on a limited bases, and especially if the latter two intelligence
have been exchanged, procedures for notifying the interested persons should be
prepared. The process whereby an independent external organization such as the
National Assembly makes an ex post facto inspection of overseas transborder

data flow by intelligence organizations should be introduced.

IV. i- i
For anti-terrorism countermeasures conforming with democratic

constitutional order

1. Witnessing the ‘case of assault on worker in Iraq” in November 2003

many people have come to question the ability of the Korean government to
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respond to such cases. As many people are well aware, the Korean government
is close to incompetent when it comes to Middle East diplomacy. Not only are
experts on Middle East affairs virtually nonexistent within the Ministry of
Foreign Affairs and Trade, the budget of the Middle East and African Affairs
Bureau for 2003 was 905 million Korean won in total, merely 0.17% of the
total business expenses of the Ministry of Foreign Affairs and Trade. 534.89572
billion Korean won. For a bureau in charge of 66 countries among the 189
member countries (excluding North and South Korea) of the United Nations and
dealing with the region which takes up two-thirds of Korea’s overseas
construction market, this is indeed a mere trifle.13) The government of Korea is
too indifferent to these regions which have given us the special Middle East
boom.!4 Although the Ministry of Defense and the National Assembly’s survey
team have each been to Iraq in order to decide on whether to send troops to
Irag, we do not have the ability to come to an independent decision on this
region. That is because all intelligence comes from the U.S. or the west. 2

With the situation thus, government officials should hgqnize over how to
solve the "absence of intelligence, preponderance of intelligence source" from
now on. Instead of countless meetings for. countermeasures and ‘force '
countermeasures to show to the citizens, a viewpoint and intelligence which
would enable the problem to be seen in a rational manner must be procured.
That should be the first starting point in prevention and preclusion of terrorism. -

2. The ‘terrorist threat’ must not become a trump card rendering powerless
the fundamental human rights of citizens (including foreigners staying in the
Republic of Korea) guaranteed by international human rights law and
constitutional law. There is a study report that even in Germany whicl_'l:"-

maintains a system of ex post facto notification on measures restricting

{

13) Hangyere Newspaper, 25 November 2003. .
14) Such problems did not emerge recently. Many people have raised concerns and

criticisms on this point, and the National Assembly has also reproved the disproportionaté
budgetary programming of the Ministry of Foreign Affairs and Trade whenever it held

budgetary deliberations.
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communications as in Korea (for Korea, refer to Article 9(2), Act on Protection
of Communication Secrecy), the rate of ex post facto notification taking place is
merely 27%. 73% of people are not being notified of measures restricting
f:omm.l.um':ations in spite of provisions of the law.!) This is the reality of
investigative  organizations undertaking state wiretapping, the ‘intelligence
investigation Qrgapizations.’ The National Assembly and the government must
be aware that citizens are fearful of enactment of Anti-Terrorism Act which
expands the authority of the NIS to state wiretapping, and that there certainly

are rational grounds as to why they are in opposition to it

3. ‘An eye for an eye, a tooth for a tooth?” But one must not forget that
the power to win over terrorists lies in fighting in a different manner from
them.  That different manner is already set out in the constitution of Korea
which points to liberal constitutional state. It is not countermeasures which are
‘in perfect order’ (since they are commanded by the Anti-Terrorism Center) and
‘powerful’ (since the military may be mobilized as well) that prevent terror.

S o .
w 1s not the time to exert our efforts on creating the Anti-Terrorism Act but
to give impetus to reform of the NIS. |

15) The statistics in th
e text were quoted from the followin
_ he g study. Hans-Jo
'(1:“:;2?(: Dorf;;(:h.. Christiane Krile, Rechtswirklichkeit und Effizienz der UerwagchAui:)gre;}:r:
Emﬁmun:}m;nn:a;uo; nach . den '§§1(')Oa. 100b  StPO  und anderer verdeckter
gl 150 - :t?ld?en l;ttp-//w\\w.luscnm.mpg.de/forsch/krim/albrecht.html: The full text
z is being provided on pdf file on the int i
follows, http://www.iuscrim.mpg.de/verlag/online/Band_115 pdfm L
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The Right of Conscientious Objection to Military Service
in Korea

Su-jeong Kim,
Attomey for Law Firm Haemaru

1. Introduction

Security has been the national priority of South Korea under the long-lasting

military dictatorship, and the division of the Korean peninsula has helped the

duty of military service keep sacred. Therefore, issues regarding the military
service have not been paid any appropriate attention from the public, who knew
little about domestic or foreign cases of conscientious objection (CO) to military
service.

Early February in 2001, however, a Korean weekly magazine!) reported that
since the first CO in 1939 during the Japanese colonial rule, there had been
about 10,000 conscientious objectors (COs) for the last 60 years, all of whom,
without exception, had been sent to prison for at least one and half years or
maximum three years. This article succeeded in highlighting CO as one of the
most important human rights issues of minority, appealing to people from all
walks of life.

Nonetheless, some viewed the rise of the CO issue as a favor for a certain
minor religion on the grounds that most of the COs belonged to Jehovah's
Witnesses.  There were, however, some cases in which members of other
religions such as Protestant minister Kim Heunghul, Buddhist monk Hyolim and
some Seventh Day Adventists requiring service in de-militarized zones resisted to
military service on the grounds of their moral and religious principles. Others
identified such COs as general military service evaders. The dominant opinion
was that regarding their belief as a matter of human rights was premature,
taking into account the divided state of the Korean peninsula.

1) On 16 Feb. 2001, Hankeyure 21, a Korean weekly magazine published an article on CO,
titled "I can't point a gun", which successfully attracted the public attention to this issue .
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On 21 May 2004, as Judge of the Seoul Southern District Court,
Jeong-ryul found three objectors innocent, CO became a public issue, replacing
premature refusals with an in-depth reflection on 'conscience' and alternatives ‘
public discussions. After guilty sentence on the objectors from the Supreme
Court on 15 July 2004 and the following constitutional decision by
Constitutional Court based on Military Service Act Clause 1 Article 88
August 2004), the Assembly during the regular session suggested an initiative on

the CO issue, with no further progress.

2. Military Service in South Korea

Korea has adopted a draft-based, compulsory military service system based ;_.
the Constitution Clause 1 Article 39, "Every national should bear the duty of
national defense, and Military Service Act Article 1 Section 3, "Every Ko e
male national should sincerely fulfill his service duty as the Constitution and u'l"f.'
law stipulate. Military service is divided into active duty, reservist duty and the
first reserve. Active duty requires 24 to 28 month service including'ﬁvc-w
military training and alternative service as part of reservist duty is applicable to
those who are not physically strong enough, not educated enough, cannot s"__
due to personal family situation or have special qualifications. Reservist se 3
requires 26 to 34 month service including four-week basic military t aining.
Lastly, the first reserve means about 160-time military training for 8 years af
army service to privates. Exemption is confined to those have physical defe .
or poor educational or family backgrounds recognized by the Military Servi
Act. Conscientious objectors are denied exemption or alternative service. .'

The National Defense White Paper of 2000 published by the Ko :'fr_:._
government tells that of the total population of 48 million, 690,000 carry o
active duty while about 140,000 come under reservist duty. Statistics show 4
4,916, 2.6% of those who were inspected for draft in the first half of 20 _
were exempted from duty due to physical defect, education lack or etc. '
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Since alternative service, a part of reservist service requires four-week basic
military service, conscientious objectors who came or come under reservist duty
resist to such training and endure punishment. As for the first reserve, those
who refuse training summons also have to pay the high price. Therefore, there
is no exception in reality in penalizing those COs.

3. History and Current State of CO and Some Changes since 2001

3-1 History and current state of CO

As of Oct. 2004, 758 COs are in prison and the number is expected to
increase to 1,000 in later 2004. Korean COs who were penalized account for
10,000 since the first punishment record in 1939 under the Japanese colonial
rule. Recent data tell that annual average 700 COs (683 in 2000, 804 in 2001,
734 in 2002 and 705 in 2003) choose prison rather than gun.

Table 1 The Annual Number of COs2

Year 1994 [1995 [1996 (1997 [1998 [1999 [2000 |2001 |2002 12003
Number|223  [437 355  |403 474 |513  |683 = |804 734 705

Although their belief is the only evidence to COs, therefore, meaning. little
chance of escape or evidence destruction, they had to stand on trial under arrest.
About 80% of those who were sentenced and imprisoned before the CO issue
attracted public attention in the middle of 2001 were sentenced three years, the
maximum punishment for civil disobedience and were denied any circumstantial
consideration. For example, those whose brother or fathers were imprisoned for
the same reason were not given any consideration. In addition, those who could
have served as researchers due to their specialty were not excm;ﬁted from basic
military training, were on trial and then, were imprisoned based on military law
and Military Service Act. As most COs resisted to the army conscription itself
since the middle of 2001, the Military Service Act instead of the military law

Was applied, which meant a private trial. Now they are in prison after sentenced
18 to 26 months.

2) This table came from War Resisters' International, Layers for Democratic Society for the
common report for the 60th UN Human Rights Committee
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While imprisoned, COs went through harsh torture, assaults or punishment
due to unprecedentedly strong nationalism and Military Service Act. In 197:!'_'
under Park Junghee's dictatorship, the order to reach 100% draft made d ='1|=:-
ut any motice, youths of Jehovah's Witnesses from their

The youths, who were waiting for:

officers conscript, witho
church to army and then, issued warrants.
trial were said to have suffered cruel torture and severity within military prisons.

The worst case is that of Lee Chun-gil, a member of Jehovah's Witnesses, who

was beaten to death in a military prison. Around this time, there were some

cases that those released from the prison were again given conscription warrants

A
d

by drafting officers who were just waiting outside, a repeat of imprisonment &
Gt , a

In addition, COs were excluded from the parole list by 1991 and after that,
the objectors of Jehovah's Witnesses were specially categorized in a special
category in a parole classification. Although a first-degree well-behaved prisoner
with half of his sentence period finished, can get the benefit of parole, COs
apply for parole with the condition of finishing 75% of their service period
are excluded from special amnesties which occurs on national days. While othe T
prisoners have the freedom of religion, the believers of Jehovah's Witnesses ha __
been denied religious freedom on the ground that 'such a extraordinary religion
stimulates people to violate their national law and therefore, permitting that
religion in prison will rather strengthen their undesirable religious belief, resul -:',-‘,

in an obstacle to their enlightenment.’
ol

In response, the National Human Rights Commission of Korea judged s
an act as a violation of the right to equality and the religious freedom ang
therefore, recommended the Ministry of Justice to permit their in-prison religious
gathering. In the middle of 2003, as the ministry accepted the advice

permitted assembly, such discrimination disappeared now.

Nonetheless, the objectors, after being released from the prison,
disqualified for the employment of civil service officers and the recruitment of
private firms due to their history. Furthermore, under Article 76 of the Military
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Service Act, their application for and running of self-employed businesses are
restricted.

3-2 Changes from 2001 to 2003

As such a long history of COs of Jehovah's Witnesses became known to the
public and Oh Tae-yang, a peace activist and Buddhist, joined CO in 2001, the
issue started spreading out in Korean society. This was a catalyst for Kt;rcan
society that had been obsessed with national security and blinded to human
rights to discover their value. Active discussions from the media, academia
and the legal and religious circles on CO and Alternative Service, were followed
by '1000 People Declaration to urge the recognition of CO and the introduction
of alternative service' with 1,552 signatures of celebrities from the academic
political and legal circles, the media and civic groups in Feb. 2002. |

At present, 'Solidarity to Realize the Right To Refuse Military Service on
one's conscience and to Introduce Alternative Service' joined by 36 civil groups
have engaged in counseling and legal service for COs, held discussions and
fort}ms and pursued the initiative for Alternative Service in efforts to reach
socn.cty‘s consensus.  For example, in April 2002, Lawyers for Democratic
Society reported the CO issue of Korea to the UN Human Rights Committee
an.d held an international forum on the CO issue in March 2003, where the UN
High Commissioner for Human Rights and drafting officers from Taiwan
participated.

A'g-ainst this backdrop, the media that opposed CO on the grounds of
fth?ntlsm for a certain religion, a security threat to the standoff situation in the
pemr-lsula and equity in military service, started to- gradually agree to some
moT:llﬁcation of the current institutions. The Ministry of Justice took a
revisionist approach by increasing parole decisions on COs or ruling a light
Sentence of one and half years, which illustrates the advancement in social
awareness on the issue of CO.

.Nonetheless, the government and legislature have not showed any signs of
trying to introduce Alternative Service since the CO issue became a hot potato
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in Korean society. Of course, the cessation of forceful conscription of *
which had lasted for the last 25 years, is an encouraging development.
government and the National Defense Ministry, however, have made efforts to
put a damper on such an atmosphere. The National Human Rights Commis
of Korea recommended the Ministry of Justice to permit religious activities of
imprisoned believers of Jehovah's Witnesses and financially supported the
production of a documentary film on the CO issue. Nonetheless, its ambiva
attitude in judging whether the state should recognize CO or not revealed ifs
critical limitation. It needs to make more active efforts in dealing with thi
issue, considering the fact that it urged the review of other nations' cases
laws on the CO issue in the last 58th UN Human Rights Committee Resolution.

',

Meanwhile, CO greatly appealed as a anti-war and pacifist faith to
who were faced with army conscription. Since Oh Taeyang, the first
conscientious objector who is not one of Jehovah's Witnesses, ten non-Jehovah's
Witness COs have been prosecuted or are on trial. Kang Chulmin on active duty
was accused for desertion as he opposed Korea's decision to send its troops
Iraq and refused military service. After thoroughly thinking about himself as ¢
member of Korean army, he concluded that as long as Korean troops did no
withdraw from Irag, he would not return. The brave youth reasoned that the
army's priority should be protecting its own people and land, not joining amn
invasive war and in this sense, the deployment was a clear violation of
constitution. He is the first case of opposing military service while on duty
Considering the 1998 UN Human Rights Committee Resolution permitting
military objection even on duty, the present punishment on Kang is an obvious
violation by a signatory to International Covenants on Civil and Political Righ
Conscientious Objection, which became public due to the release of the cases of
Jehovah's Witnesses, has now been re-evaluated as a matter of respect and

protection of human rights and as a type of peace movement.
3-3 Legal and social changes in CO in 2004

The year of 2004 witnessed a remarkable progress in the CO issue 1
Korea's history, and the most outstanding changes were seen in the legal circle.
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In the past, when the objectors appealed to the Supreme Court in 1969, 1985
and 1992, they argued that since their behavior was based on their religious and
conscientious freedom and belief, they did not neglect the military duty. In
response, the Supreme Court confirmed their guilt by saying, "Denying the
military duty written in the Constitution in the name of religious tenets does not
refer to religious and conscientious freedom the Constitution grants."(Supreme
Court, 24 Sept. 1992)

Supreme Court was a critical

In response to the criticism that such a position of the
breach of one's conscientious and religious
freedom, the court avoided making clear its position. In addition, it came under
attack for disapproving CO as a conscientious freedom without giving any clear
definition of what that freedom entails. Despite a flood of criticisms, the
Supreme Court had sentenced guilty to COs without showing any clemency. On
29 Feb.2002, however, the Seoul Southern District Court accepted a suggestion
of reviewing whether CO could be viewed as unconstitutional3). It was the first
In May 21st, 2004, Judge of the
Seoul Southern District Court, Lee Jeongryul announced on the grounds of the
Constitution, the UN Human Rights Committee Resolution and cases of other

nations, in his decision of not guilty, "Although there are some concerns of loss

sign of a changing attitude of the legal circle.

in the nation's defensive power, it should give way to a person's freedom of
conscience when conflicting." Mixed responses followed: Some were critical,
saying, "The decision jeopardizes national security". Others highly appreciated it,
commenting that the decision, which recognized the freedom of conscience as
something even the state power cannot infringe, is very historic." At any rate,
the decision was valuable in that it guided the CO issue to the public discourse,

giving an opportunity to thoroughly contemplate the matter of conscience.

Afterwards, on 15 July 2004, 12 justices out of 13 sentenced guilty to COs,
saying, "A person's freedom of conscience cannot be superior to the duty of
national defense." The only one justice who opposed such a majority, Lee
Kangkuk commented, "In such a case, by the state's concession, a person's
freedom of conscience can be more respected and protected." In addition, four

justices of the 13 who sentenced guilty presented their own concurring opinions

3) T_'h'e Seoul Southern Distr.'ict Court, unprecedentedly, let No.1, Clausel, Article 88 of
Military Sen:rtce 'Act penalizing any COs without exception be sent to the Constitutional
Court to review its constitutionality on 29 Feb. 2002
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Alternative Service. (Supreme Court, 15 July 2004)%)

urging the introduction of
0

Although belatedly, the Constitutional Court confirmed the constitutionality of
by 7 to 2. Five judges of those seven who decided the constitutionality

commented that time has come to explore ways to consider COs through serious

social discussions rather than ignore their suffering, followed by their follow-up
introduction of Alternative Service. (Constitutional Court,

opinion urging the
Aug. 2004)

o
L3

Such decisions from the Supreme Court and the Constitutional Court must be

a progress considering the past decisions of the Supreme Court, which ta ok
granted guilty sentence without any reference to the freedom of conscie
Nonetheless, the decision of constitutionality on putting the duty of national
defense ahead of the freedom of conscience and letting the freedom be breack ed
must be anachronistic in light of the Constitution, international law on h |
rights and our society's level of democracy. In addition, the opposing opinions
"The freedom of conscience should be preferred to national defense"
al Court delayed in

Cel

arguing,
were regrettably just minority. Furthermore, the Constitution

making a decision on the request and eventually made a similar decision after

the decision of the Supreme Court. In that sense, the Constitutional court cannot

deflect the criticism for not sincerely doing its duty.

The Supreme Court and the Constitutional Court, however, should be credited
for their considerate attitude toward the CO issue and their comments on (e
need to introduce Alternative Service, clearly a step forward to a possibl: 3

settlement of the CO issue. With such changes in legal attitude, the CO issue

became a hot potato in Korean society and the number of media reports on the

issue hovered around 1,000 by 23 June 2004, since the innocent sentence on
COs on 21 May 2004, which reflected society's increasing interest. In the past,
opposing views were dominant, citing reasons of national security and the
standoff in the Korean peninsula. Now, after the not guilty sentence, even theié

opposition side started listening to the need to introduce Alternative Service.

4) Lawyers for Democratic Society (Rep. Lee, Suktae) advocated this case by forming a |
75-lawyer group who agree to legalize CO i
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’I"he fact that the Assembly designed an initiative to introduce Alternative
Service was a noteworthy event. Although attempts to introduce the initiative
were bogged down in 2001 and afterwards, the 2004 Assembly unprecedented]
witnessed the initiative two times (by Lim Jongin and Roh Hoichan) whicz
deserves a highly positive evaluation. Still, the initiative was joined by :ml 32
Assemblymen and was not discussed during the regular session of the Natfonal
Assembly, depicting a widening gap between the legislature and society. As th
Supreme Court and the Constitutional Court referred to the nec.essity 0:'
introducing Alternative Service, and the public interest is heightened more than

ever, the legislature is required to take into deeper consideration alternative
measures rather than inconsiderate punishment.

4. International Trends on the CO Issue

4-1 In 1776, during the Civil War, the Pennsylvanian Constitution declared for
th-e ‘ﬁmt time in the world, "No rule can conscript to army those who

w-llhng to do Alternative Service due to their moral and religious princi l::
Smcfe then, most European nations passed a bill of Alternative Service y I-n
particular, the constitution of a separated West Germany already in 1949 ;tated
‘Anyone who object military service based on their conscience can be ex;m ted:
Many other nations including Taiwan, which is in a standoff with Chin I;a .
adopted Alternative Service. In addition, the UN adopted in 1987 the re:;lutia:‘::c
that reads, "Conscientious Objection to military service based on n:ligi-::ousﬂ
e'thlcal, moral or humanitarian belief and conscience and similar motivations is ;
n-ght exercise of one's right, supported by the Universal Declaration of Human
Rights. Therefore, this resolution urges the nations adopting draft to impose
ncfn-combatant and non-punitive alternative service on COs." The next p

with the gist of the resolution. a5

4-2 Magna Carta of Conscientious Objection

The UN Human Rights Committee adopted on 22 April 1998, Preamble 77
called 'Magna Carta of CO'. Its main contents are following: |
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a. Draws attention to the right of everyone to conscientiously object to military
service as a legitimate exercise of the right to freedom of thought, conscie
and religion, as laid down in Article 18 of the Universal Declaration of Human
Rights and Article 18 of the International Covenant on Civil and Political
Rights; ‘i

b. Calls upon States that do not have such a system to establish independent
and impartial decision-making bodies with the task of determining whether ¢
conscientious objection is genuinely held in a specific case, taking account of
the requirement not to discriminate between conscientious objectors on the basis
of the nature of their particular beliefs; e

c. Reminds States with a system of compulsory military service, where s
provision has not already been made, of its recommendation that they provide
for conscientious objectors various forms of alternative service which are
compatible with the reasons for conscientious objection, of a non-combatant or
civilian character, in the public interest and not of a punitive nature;

d. Emphasizes that States should take the necessary measures (o refrain
subjecting conscientious objectors to imprisonment and to repeated punishm
for failure to perform military service, and recalls that no one shall be liable or
punished again for an offence for which he has already been finally convicted or
acquitted in accordance with the law and penal procedure of each country; it

e. Reiterates that States, in their law and practice, must not discriminate against
conscientious objectors in relation to their terms or conditions of service, or any
economic, social, cultural, civil or political rights; ‘

f. Encourages States, subject to the circumstances of the individual case meeting
the other requirements of the definition of a refugee as set out in the 1951
Convention relating to the Status of Refugees, to consider granting asylum to
those conscientious objectors compelled to leave their country of origin because
they fear persecution owing to their refusal to perform military service whe
there is no provision, or no adequate provision, for conscientious objection
military service; '
¥
g. Grants COs suffered from persecution the right seek and enjoy in other
countries asylum "

h. Affirms the importance of the availability of information about the righ |
conscientious objection to military service, and the means of acq
conscientious objector status, to all persons affected by military service;

Meanwhile, the UN Human Rights Council in its resolution Preamble 34
stated, "The council requests its member nations to review their current law and
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practice regarding CO cases in light of the 1998 Preamble 77". Likewise, the
UN Human Rights Council in charge of monitoring the implementation of the
Universal Declaration of Human Rights and the Covenant on Civil and Political
Rights (so called Covenant B), made clear that the right to the right to CO is
derived from the freedom of conscience promulgated by the UDHR and
Covenant B. In the 59th resolution of 1989, the commission recognized the
right to CO itself based on Article 3 and Article 18 of the UDHR and Article
18 of Covenant B, linked the objection right to the duty of member countries
under the Charter of the United Nations and urged each signatory to permit CO
by modifying its existing laws. Suggested collectively by a group of Bulgaria,
Croatia, Czech, Denmark, Germany, Hungary, Ireland, Netherlands, Poland,
Rumania, Slovenia and Britain, the 58th UN Commission on Human Rights
called upon its member nations to review their laws and practices in regards to
CO on 23 Feb. 2002. In addition, the commission unanimously adopted a
resolution  requiring each  government, UN  subsidiary  organizations,
intergovernmental organizations and NGOs to request relevant data to each
nation's human rights commission and to submit comprehensive reports to a next
commission.

The most recent 60th commission (20 April 2004) again adopted a
resolution regarding the right to CO and pressed each nation to review their law
and practice in light of the resolution. In response, 53 member countries
including South Korea of the UN Human Rights Committee passed the resolution
collectively suggested by 34 nations including Canada and Britain as general
opinion. Differently from the previous commission, the collective suggestion was
made by more than 14 nations by 20, and the U.S. showed its will to recognize
CO. The resolution was remarkable in that it reconfirmed the right to CO as a
Justifiable one based on the Universal Declaration of Human Rights and the
freedom of ideology, conscience and religion and therefore, urged each nation to
recognize the right and to come up with measures to introduce Alternative
Service. In addition, its reference to the right during not only peaceful time but
also wartime emphasized the right to CO as a sacred and inviolable one under
any circumstances. It also added a provision recommending to give COs pardon
or reinstatement.
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4-3 South Korea's state and evaluation in light of international law on human

rights

The contents above show that the international human rights law recogni
the right to CO as a basic human right, and most nations accept this. South
Korea is also a signatory to Covenant B of 1990 and did not express any
reservation about the freedom of conscience written in it. The Constitutional
Court even quoted the covenant to make an unconstitutional decision on apology
advertisements. The UN Human Rights Council in charge of monitoring ::;_::
practice of the Universal Declaration of Human Rights and Covenant B made 3'
clear that the right to conscientious objection was derived from the freedom' of
conscience promulgated by the UDHR and Covenant B. By approving the
resolution, Korea publicly clarified its will to follow. According to the 34th
resolution Korea accepted on 30 April 2000, the nation should report its pres -.-—.;-'
law and practice regarding CO, grant non-combatant and civilian Alternative
Service to COs, stop imposing legal punishment on them and make some
modification in military law and Military Service Act. In reallty, howeve:
Korea has not amended any relevant articles to meet the demands of the
international community, resulting in being categorized by the UN General
Director's report of 1997 as a nation that did not recognize CO.

Meanwhile, Amnesty International concerned about Korea's denying C '
recommended then presidential candidates to recognize the right to CO .
introduce Alternative Service for them in the case when any of them took po
on 8 Nov 2002. In addition, the human rights organization put the cases
Jehovah's Witnesses imprisoned COs, Choi Myungjin and Yun Yubum, to the
UN Human Rights Committee. Another Jehovah's Witnesses CO, only 1dent|ﬁ
with his surname, Kim was recently given a status of religious refugee i
Canada. Considering the reality in which as of Feb. 2002, Korea ranks first if
the world's number of imprisoned COs for 521, the right of COs in Korea!}
severely left behind from the international standard. |
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5. Conclusion

Tlfc fact that CO has become a hot issue, attracting in-depth public
discussions about minority rights and the freedom of conscience since 2001 must

be welcoming news. Nonetheless, Korean society's lack of institutions protecting
the rights of COs is deplorable.

The National Human Rights Commission of Korea, which should have been
more active than any other organization in dealing with this issue, kept silent.
The judiciary defined conscience as a strong and sincere voice from the inside
saying that if one does not behave as she believes 'right', her personality will be
destroyed. On the other hand, it lamentably justified the imprisonments of COs

by putting priority on the duty of national defense before one's freedom of
conscience.

Active discussions about introducing the Alternative Service and the
unprecedented initiative regarding the issue in the Assembly should be highly

appreciated for the contribution to a possible solution to the CO issue

-Thosc who oppose applying Alternative Service to COs for the reasons of
f1at10nal security and equality with others on active duty also need to be heeded
in that they imply that in order to reach a consensus on the issue, further
Cf)ntemplation and discussions about their concerns are necessary. Such
f:lrcumstancc suggests that the government should take this opportunity to scrap
Its passive stance in dealing with the issue. In addition, it needs to convert the
conventional thinking about national defense by making the armies more lean,
modernized and scientific and to enhance democracy and diversity within the

military. ~ All this will help the duty of national defense be compatible with
one's freedom of conscience.
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Koreans in Japan: History and Contemporary Problems

Kang YooMi, Attorney

About Koreans in Japan

In 1910 Japan declared internationally that it had placed Korea under its colonial rule.
‘Koreans were severely exploited and flowed into Japan as cheap labor in order to eke out an
existence.

In conjunction with Japan’s invasion of China in the 1930s, education in Korean was
prohibited, names were changed (the Japanese changed Koreans’ surnames, which indicate
their ancestries, to Japanese-style names), Koreans were forced to visit Shinto shrines, and in
other ways their Korean ethnicity was denied. In 1939 when the invasion of China was in full
swing, the Japanese developed an administrative plan for taking Koreans to Japan as labor,
and under this plan Koreans were rounded up and taken away forcibly in abduction-like
procedures as labor, as soldiers, and as sex slaves for the Japanese military. In 1945 the
number of Koreans in Japan had risen to well over 2 million, which was in fact about
one-tenth of Korea’s total population.

Upon the liberation of their country, some Koreans made their way back to Korea by
themselves, while others were part of a return planned by GHQ. But in addition to limitations
on how much baggage and cash could be taken when leaving Japan, the desolation of their
homeland after 36 years of colonial rule, and scattered families, there were other problems:
The Korean peninsula was in a perilous political situation owing to the Cold War, there was a
sharp reduction in returnees due to economic circumstances, and some Koreans who returned
to Korea went back to Japan because of political instability and livelihood difficulties. In all,
about 600,000 Koreans ended up staying in Japan.

Legal status of Koreans in Japan

(1) In 1947 Japan promulgated the Alien Registration Ordinance, under which
Koreans in Japan, even though having Japanese nationality, were for the time being
considered to be foreigners. In terms of taxation and other obligations they were considered
to be “Japanese,” while in terms of rights they were treated as “foreigners.”

For instance, the government legalized various kinds of discrimination, such as
excluding Koreans from laws including the Military Pension Law, the Law for Assistance to
War Injured and War Bereaved, and the Atomic Bomb Victims Relief Law. Recently there
Was a groundbreaking court decision on the Atomic Bomb Victims Relief Law, declaring that
its “requirement for residence [in Japan]” by notification is illegal. This opened the way to
application of this law to atomic bombing victims living abroad.

(2) Under the 1952 peace treaty the Japanese government lost its right to control the
Korean peninsula, and all Koreans lost their Japanese citizenships. Even though Article 10 of
Japan’s constitution provides that the requirements for citizenship are established by law,
Japan used a single notification to deprive Koreans of citizenship and made Koreans in Japan
“foreigners™ without regard for their historical background. Many Koreans came to Japan
depending on their relatives because of political instability, poverty, and other problems in
their homeland, but the Japanese government’s response was to deport them for “illegal
entry.” The facts that immigration officers are given broad investigative authority, that until
leaving Japan Koreans are actually in indefinite detention, that members of the general public
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are offered rewards for reporting on Koreans, and other facts indicate that the same system as
before remains in place. Grounds for deportation apply even to those with permanent 1
residence.

In addition to enactment of the Alien Registration Law, foreigners were forced to
have fingerprints taken, and they were required to carry their alien registration cards with
them at all times and show them on demand. The government also created a registration card
renewal system under which foreigners must appear at certain intervals to check forany
changes in the card’s information. The current Alien Registration Law carries over all these
features except the compulsory fingerprinting system. o

(3) Pursuant to the Treaty on Basic Relations between Japan and the Republic of
Korea (ROK), in 1965 the Republic of Korea government waived its right to demand
compensation in return for getting economic aid from the Japanese government, and this
affects the present postwar compensation trials. :

Under this treaty, if Koreans in Japan, having met certain requirements, change the
nationality on their alien registration cards from Chosen (Korea) to Kankoku (Republic of
Korea), they are given “permanent residence under agreement.” For this reason many
Koreans changed their nationality entries, which introduced a legal north-south division ]
among Koreans in Japan. Incidentally, the “Chosen” entry on alien registration cards has
always been a mere notation, as the status of those using it is still “refugee.” '

(4) In 1981 Japan acceded to the Convention relating to the Status of Refugees, and
the social security system was applied to a certain extent to foreigners under corresponding.
domestic legislation. The approximately 600,000 Koreans in Japan thus became eligible fo
“penefits” under the 500-person refugee resettlement limit. 14

(5) Around 1991 Japan’s administrative apparatus for immigration was paralyzed by
the influx of foreign workers into Japan. In response, the government integrated the k-
“permanent residence under agreement” and “special-case permanent residence” statuses q’ 4
people from former colonies into “special permanent residence,” but people from former
colonies who did not qualify for either of these statuses were changed from “special r
residence” to “long-term residence,” which is the same status as foreigners of Japanese

descent. This was in essence a lower-level status.

Repatriation program .

In 1954 the Democratic People’s Republic of Korea (DPRK) government released a
statement addressed to Koreans in Japan, saying that “Koreans in Japan are citizens abroad,™
and it called upon them to return to help build their homeland. Even after their homeland wa
liberated from Japanese rule, Koreans in Japan had no choice but to remain in Japan and
suffer from discrimination and poverty. Many of them rejoiced at this statement. The Japan
Red Cross became an intermediary “from a humanitarian position,” and one after another
Koreans started the return to the North. However, owing to the harsh political situation in
their homeland, many Koreans who had returned endured hard lives far beyond what could
be imagined. Koreans in Japan with relatives who had returned continued, despite their own
austere lives in Japan, to send livelihood assistance to their relatives. 1

Koreans in Japan are thus divided by the 38th parallel, by the national border with
Japan, by the North-South line among Korean society in Japan, and by generational lines. "‘
Amid these divisions they maintain their ties with relatives in the north and south parts of

their homeland. 8
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. Ipcidentally, it is said that the main purpose of cooperation by the Japan Red Cross in
repatriation was to chase Koreans out of Japan and back to their homeland.

Ethnic education

When homeland liberation came in 1945, Koreans in Japan established ethnic classes
in many places throughout Japan to teach their children the mother tongue, but in 1948 the
Ministry of Education issued a notification which required the children of Koreans to attend
Japanese schools, thereby depriving those children of the right to learn though their mother
tongue.

Since that time Korean schools have received no legal recognition at all as
educational institutions, or financial assistance.

Also, attacks against Korean school students by Japanese continue, and they escalate
especially every time political tensions between Japan and the DPRK increase. Korean
schools are now abandoning ethnic uniforms for their students so they are not identifiable as
Korean-school students. This is due to attacks such as slashing open the uniform of a girl
pushing an elementary school student waiting for a traffic signal out into the street, and ,
strangling a student on a train station platform. ’

' Acad_emic crf:dentials are a powerful weapon for Koreans in Japan, who are obliged to
live as “fon.'elg_ncfs” in Japanese society, so more children enroll in Japanese schools. Owing
to sqcnal c}nscnmmation, Koreans begin using Japanese-style names when they reach the age
of discretion, and children who continue receiving education as Japanese have a serious
identity crisis.

Right of return to home country (right of entry and reentry into Japan)

: To Korgans in Japan, traveling between Japan and the Korean peninsula creates ties
%uh::l;lr relatives, and to second-generation and later Koreans it is essential to their ethnic
identity.

The “reentry permit” is a system which allows foreigners living in Japan to go outside
Japan and then reenter with a simplified entry procedure. In the second half of the 1980s
many of the foreigners who refused fingerprinting in opposition to the fingerprinting
requirement of the Alien Registration Law were not allowed to get reentry permits and exited
Japan v.\!lthout them. Some of them were stripped of their permanent residence statuses when
reentering Japan. Further, because reentry permits are valid for a limited time period
Ko;eans who went to the ROK for study in the 1970s and could not return within thi;t time
period because of detention there as political offenders were similarly deprived of their
permanent residence statuses.

Asa rul_e reentry permits are four years (five at the maximum), which is shorter than
the l'O-year val_xdlty of a Japanese passport, making the system a serious impediment on free
coming and going by Koreans in Japan between Japan and their home country.

Social Security

. After several changes to the law, Koreans in Japan are eligible for more parts of the
social security system, but these are all favors, not rights.

. fE\fen after legal amendments, some Koreans fall through the cracks in the system and
are ineligible because of age limits or other reasons. Lawsuits have been filed, but all are
defeated with the rationale that one’s country of citizenship is responsible for ,social security.
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Right to be public employees
The Cabinet Legislation Bureau’s opinion of 1953, which states, “Japanese s

citizenship is required to become public employees, because they are involved in the exercis
of public power or shaping the national will,” is still implemented to the present day, and
underlies even recent Supreme Court decisions. In other words, the right of foreigners to be.
public employees is not a right guaranteed by the constitution, which merely permits publig:
employees. Therefore not hiring foreigners is not unconstitutional. i

Further, judicial precedents hold that management positions “involve the exercise of:
public power, and have not recognized hiring in any case regardless of job type or extent. =

Voting rights ol
Foreigners are naturally excluded from national government elections under the
“principle of popular sovereignty,” but there are judicial precedents on local elections that
voting by foreigners is permitted even though not guaranteed by the constitution. There are
no local governments which allow voting by foreigners. e
There are some local governments that, with certain requirements, allow foreigners ¢

vote in referenda, which are not binding on municipalities. .

Discrimination in civil society 26

As this shows, Japan’s government still discriminates legally against Koreans in
Japan, and despite their historical background, there is a strong tendency to say that since
Koreans are “foreigners,” they should of course abide by Japanese sovereignty, and if they
don’t like it, they should leave Japan. It is usual for many Koreans in Japan to suffer
harassment from classmates when children, and when adults to face discrimination in housis
joining companies, and finding employment. There are no laws to restrict such discriminatie
Thus even now Koreans have difficulties in daily life when using their real names, so the

majority use Japanese names and conceal their origins. i

Today’s Koreans in Japan 1
We find no other peoples in the world who have like Koreans in Japan been under

colonial rule and even after liberation remain in the suzerain state, where they are treated as
mere ordinary foreigners. Due to feelings of antipathy toward the Japanese government, -
which does not aid recovery of ethnicity disgraced by colonial rule or provide postwar ¢
compensation, and toward Japanese society with its continuing severe discrimination, it was
hard for Koreans in Japan to willingly try and obtain Japanese citizenship. }

But now, 60 years after liberation, there are more Koreans who get Japanese
citizenship owing to marriage with Japanese, birth, and other reasons, and Koreans in Japan
have continually shrinking percentages of Japan’s total population and of the total foreign
population. In recent years we now also see people who, even after becoming Japanese
citizens, use their Korean names and observe their ethnic origins. On the other hand, there is
the new problem of what identity the children of Japanese and Korean parents should have.

The pyramid of foreigners in Japan i

Koreans in Japan find themselves with two problems: That of postwar compensation
for colonial rule, and that of being foreigners in Japan. Neither has found a fundamental
solution, but after more than a half century of residence in Japan, it could be said that 3
Koreans lead relatively stable lives.
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