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Concerning Question 1 '
For the past decades UN has recommended that member states establish national human rights institutions
for effective protection of human rights. With regard to principles relating to responsibility, competence
and independence of this institutions, UN has suggested several guidelines such as ‘Principles Relating to
Status of National Institutions(Commission on Human Rights resolution 1992/54 of 3 March 1992;
General Assembly resolution 48/134 of 20 December 1993),” so-called ‘Paris Principles.’

Recently Korean government has been discussing establishment of this institution. Korean people are
deeply concerned with this move and will judge human rights policy of Kim Dae-joong’s administration
according to how this institution will be established.

However, conflicts surrounding this move between government and human rights NGOs have been
serious for the last year. As a result, the establishment of this institution has been delayed. Core
arguments are related to independence of this institution. NGOs have strongly requested this institution
shall be independent of administration, specifically Ministry of Justice, without which the institution
cannot perform its roles. To this end, they have demanded that the institution shall be established in the

form of an independent governmental body with proper competence, which does not allow the Ministry

of Justice to intervene the institution’s business, in terms of appointment of members and staffs,
budgetary process and other administrative mechanism. On the other hand, the Ministry of Justice has
not recognized full independence of the institution apart from the Ministry. The Ministry’s draft for this
institution intends for the institution to be held under the control of the Ministry. The most perfect
example is that the Ministry has been trying to form this institution as a civilian corporate body, which is

destined to be held under supervision of the Ministry in the Korean legal system.  This conflict remains

not resolved.

Concerning Question 5
As Mr. Abid Hussain stated in his report, the most important evidence that shows freedom is not well

ensured in Korea is the existence of National Security Law(NSL). The government has not taken any

effective action to prevent authority from applying NSL since the 1992 examination of the initial report.

Following statistics shows this situation.

Number of Arrested National Security Law(NSL) violators

Source: Supreme Court’s Yearly Report

Result of Trials relating to NSL cases

| Ctgry 1992 1993 1994 1995 1996 1997
Indictme- | 446 265 403 226 413 633
nt
Imprison- | 138 92 93 59 98 176
ment
Probatio-n | 162 120 217 146 176 324
Innocenc-¢ | 1 2 3 P

Year 1993 1994 1995 1996 1997 1998

Number 104 393 285 494 674 409

Source: Human Rights Group “Minkahyup” in Seoul

Number of people indicted under NSL

| Year 1992 1993 1994 1995 1996 1997

Number 342 136 403 226 413 633

Concerning Questions 7 & 9

The government argues in its report that torture and other forms of inhumane treatment are strictly
prohibited under the domestic legal framework, including the Constitution, Criminal Code, the Criminal
Procedure Code and other relevant laws. In practice, however, torture and other inhumane treatment still
occur. The number of accusations and prosecutions of violence, confinement and torture undertaken by
investigating authorities from 1993 to 1998 is more than 1,300 cases. Only a fraction of the cases were
prosecuted while most of them were dismissed. 41 cases between 1993 and August 1996, and 60 cases
between September 1996 and August 1998 were recognized as criminal offenses but not indicted by
prosecutors.

It is essential that trials be separated from detention centers to prevent investigating authorities from
violating detainees' human rights. Nevertheless, suspects held in violation of the National Security Law
are arrested by the National Intelligence Service. (Former National Security Planning Agency) or Security
Investigation Division of the Police Bureau. On paper they are detained in police cells, but in reality they
are often locked up, having to undergo grueling interrogations in the investigating authorities’ trial rooms.
Furthermore, detention-monitoring activities by prosecutors is not allowed for these detainees, even
though Korean law offers prosecutors the right to monitor investigating authorities' detention centers.
There is a high possibility that detainees are tortured, as the suspects have limited rights to an attorney.
Nevertheless, suspects who violate the National Security Law, detained especially in the National
Intelligence Service (former National Security Planning Agency), have very limited opportunities for

interviews. They are often allowed to meet their family only at the final stage of their investigation.

Concerning Question 8

Prison rules prescribe that an inmate is entitled to appear before the Disciplinary Committee to make a
statement in defense before the discipline is initiated. According to the above NGO survey, however,
quite a number of inmates answered that they could not attend the committee. This means that the process
is nothing more than an institutional formality. More importantly, there is no process of appeal against
illegal or unfair disciplinary measures. Therefore, he has to exercise normal administrative petition or

judicial litigation in order to appeal discipline, but they are too much required expertise for inmates to




initiate those processes. Although petition to Minster of Justice is available, it is often hindered by
cumbersome process. Many cases show that quite a few inmates were not allowed to write petitions or
suffered ill-treatment because of them. In February 1998, a former inmate, Kim Suck-Jin, who had been
released from prison following the conviction of the real criminal, sued the government and related

officials for compensation. Due to the reason that he caused disturbances, his entire body was tied with to

a chain weighing over 20 kg and beaten while handcuffed.

Concerning Question 12
Recently wire-tapping executed by investigation agencies has been highly disputed in Korea. According

to the Act on Protection of Communication Secret, tapping is allowed in most criminal cases. However,
the fundamental problem of this law is seen in the provision that allows investigation agencies to tap

without permission from courts. They can tap without courts’ permission in the name of emergency

tapping, in which they are to apply to courts for a tapping warrant within 48 hours. This system allows
investigation agencies to freely tap without courts’ permission within 48 hours. Meanwhile, courts’
permission has been too lenient to control the abuse of investigations’ tapping. According to the recent
Supreme Court’s report, there were 6,638 cases of wire-tapping in 1998. This was a 10.6% from 6,002

case in 1997. Out of applied cases, courts rejected only 1.5%.

Concerning Questions 13
The Korean government and courts regard strikes (even peacefully) protesting government policy

including labor policy, so-called economic political strikes, as illegal on the grounds that the objectives of
such strikes are beyond an employer's competence. According to the Korean government and courts,
strikes are legal only when the objectives are within the employer's competence. The government
arrests trade union leaders who organize so-called political strikes under the Criminal Code Article 314
(Interference of the third party’s business), not under the related labor laws. However, punishing trade

union leaders who organize peaceful economic political strikes is in violation of the labor basic rights and

the right to freedom of political expression.

Concerning Question 14 _
Public servants' rights to form or join trade unions are prohibited.  Furthermore, unemployed and

dismissed workers are denied to organise or join the labor union. As a result, the Korean Confederation
of Trade Unions(KCTU) whose membership is about 500,000 has not yet been protected its rights as a
legal union on account that several directors are dismissed workers. There exist too many restrictions on

strikes for even any legal trade union to take strike action legally.

Concerning Question 15

According to the Act concerning Assembly and Demonstration(ADA), people should inform the police
before holding an assembly. The chief of the police station can give a prohibition notice within 48 hours
with proper reasons. The justifications for banning the assembly are: (1) when the reason of the
assembly is not properly described on the report; (2) when the political party dissolved by the decision of
the Constitutional Court holds the assembly; (3) when the assembly is considered to pose a danger to
public safety by physical violence; (4) when the assembly is held before sunrise or after sunset; (5) when
the assembly is held within 100 meters of the National Congress, District Courts, Constitutional Court,
Institutions owned by diplomacy, and residences of president, speaker of the legislature and Chief-Justice;
and (6) when the assembly causes traffic problems in main cities or main roads. Number (3) and (6)
above are frequently used to prohibit assemblies. For example, from 1995 to July 1996, 83 assemblies
were prohibited, of which 54 cases, approximately 64%, were prohibited due to the reasons stated in
number (3) and (6). Furthermore, these statistics are based on formally reported cases. Therefore,
there have been more assemblies prohibited by police.

According to the ADA, prohibition notice by the chief of police can be appealed to the mayor who

. supervises the police, and can further be adjudicated by the court if the initial appeal to the mayor fails.

However, the current system does not help to relieve illegal prohibition, because the due date of assembly
or demonstration may pass before the appeal procedure ends.

The amendment to the ADA passed on April 28, 1999, states that from May 1999 onwards, assemblies
and demonstrations with the potential to infringe upon the citizen's right to privacy will be prohibited
from gathering in residential areas. Also, the government has formally legalized the "police line" (set up
for the purpose of 'maintaining order’). Moving beyond the confines of the designated space is now
punishable by law. The ADA had initially been designed to protect protesters, but in practice is used to
prohibit people from protesting against the government. This means that those assemblies and protests
against the government are not allowed and that the participants are punished. Furthermore, the
oppressive measures the police use result in many being wounded, but the police or government is never
held responsible for them. Freedom of expression is such fundamental human right in democratic
society that it should not be restricted unless it gives a clear and present danger to other people. For

Korean people to enjoy this right it is necessary to reform laws as well as government policy.

Concerning Question 17

Even though Article 5 of the Labor Standard Act prohibits discrimination on account of nationality, the
reality is quite different. Migrant workers in Korea must be regarded one of the vulnerable group, who
they are often under the victims of unscrupulous brokers, low or unpaid wages, industrial accidents, poor
health, poor working conditions and racial discrimination.

Korean human rights NGOs have been campaigning for the enactment of legislation to protect the rights

of migrant workers and introduction of a work permit scheme, giving migrant workers the same rights




and benefits as Korean workers enjoy. However, such legislation has not yet been enacted.

Concerning Question 18
For the past several years, the Committee found in several individual communication cases acting under

the First Optional Protocol to the Covenant, that the applicants human rights were violated under the
Covenant and they are entitled to effective remedies including appropriate compensation. Furthermore,
the Committee asked the government to ensure that similar violations do not occur in the future.
However, the views, which were recommended to the government by the Committee, have been ignored
by the government. The applicants have never so far been redeemed and even not compensated, not
consistent with recommendations. For example, in Jong-Kyu Sohn v. Republic of
Korea(Communication No.5 518/1992) the Committee viewed that Mr. Sohn, who was punished for his
laborers’ union activity, was entitled, under article 2, para.3(a), of the Covenant, to an effective remedy,
including appropriate compensation, for having been convicted for exercising his rights to freedom of
expression. However, even after this view was issued, the government did not take any measure to
implement the above recommendations. Meanwhile, Mr. Sohn sued the government for compensation
after the above was issued, but his lawsuit was rejected by both the trial and appeal court. Recently the
Supreme Court finally ruled against Mr. Sohn’s request. It judged “the punishment against Mr. Sohn

does not constitute violation of freedom of expression provided in article 19 of the Covenant.”

Concerning Question 19
The government has failed to inform the public on the Covenant's provisions since its ratification. In

addition, law enforcement officials of investigation agencies and courts are unlikely to have sufficient
knowledge of the Covenant. In 1997 the Judicial Research and Training Institute (an educational
institution for trainees who have passed the bar examination) established a lecture on international human
rights law as a elective course for the first time. However, the course has not been performed due to

insufficient enrollment.
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Madam Chair, and distinguished Members of the Committee,

It is both an honour and a privilege for me to introduce the Second Periodic
Report of the Republic of Korea, which has been submitted in accordance with
Article 40 of the International Covenant on Civil and Political Rights.

We welcome the Committee's consideration of Korea's report as an
opportunity to describe our efforts and endeavors to abide by and conform to
universal human rights principles. I look forward to constructive dialogue and the
frank exchange of opinions in this regard, and I assure you that each and every
comment will be carefully considered with a view to identifying potential ways to

improve the promotion and protection of human rights in Korea.

Madam Chair,

This Report mainly deals with new developments since the submission of our
initial report (CCPR/C/68/Add.1) on 31 July 1991, and covers the period from July
1991 to July 1996. In addition to the developments described in this report, much
progress has also been made with regard to civil and political rights in Korea since

the submission of the second report.

As the distin_guished members of the Committee may be aware, a new
Government, “the Government of the people,” set sail in February 1998. The
President, Kim Dae-jung, is well known for his devotion and advocacy for human

rights and democracy.



His inauguration marked the first transfer of power by popular vote from the
ruling party to the opposition since the founding of the Republic 50 years ago. With
the inauguration of President Kim Dae-jung, human rights have become a priority

“tem on the national agenda of the Republic of Korea.

Guided by the principle of the parallel development of democracy and the
market economy, my Government has taken concrete steps to reinforce those ideals
in order to bolster human rights and better guarantee the rights and freedoms of

individual citizens.
Bearing this in mind, I will briefly hi ghlight some important aspects of our

report, as well as introduce some of the new measures and initiatives taken by my

Government since the inauguration of President Kim Dae-jung.

1. [National Security Law]

In preparing the Report, due attention was paid to the questions raised during

the consideration of the initial report in July 1992 and the Committee's conclusions.

One of the main concerns expressed by the Committee during the

~ consideration of our initial report is the continued operation of the National Security

Law.

Given our security situation as a divided nation, we cannot simply do away

with the National Security Law. However, in light of the views of the Human Rights

Committee regarding the compatibility of some of the provisions with freedom of

2

expression, and to prevent the law from being exploited as a pretext for human rights

abuses, my Government intends to amend the law in a fi -looking m

As a transitional measure, until an amendment or substitute legislation is

passed, my Government has issued three directives during 1998 and 1999, which

forbid law enforcement officials from expansively interpreting the NSL.

Consequently, the number of the NSL violators in 1998 decreased by 12.3% as

compared with the same period in the previous year, and the number of those

arrested also dropped by 27.5%.

2. [Abolition of “Ideology Conversion Oath”]

Another important change with regard to the NSL is the abolition of the

"Ideology Conversion Oath", which had been implemented for more than 60 years.

__I-Eiving abolished the "Ideology Conversion Oath" in June 1998, my
Government introduced the “Law-Abidance Oath." This oath differs from the

- "Ideology Conversion Oath" in that it does not force prisoners to forfeit or change

their political beliefs or opinions, but requests an oath from them that they will

comply with the law and not commit any further offenses, and live as law-abiding

citizens.
-_"'“

The oath is not a prerequisite for release, but is to be used as a reference. In a

special amnesty of August 15, 1999, for example, 49 Nation curity Law

offenders were released, even though they refused to sign the oath.



treatment in the investigative process, as one of its main policy goals. My

VGovemment is attempting to stamp out investigation practices based on extracting

3. [Torture or Inhumane Treatment : Article 7]
confessions by developing and utilizing scientific investigation facilities and

techniques, such as the genetic information bank established in the Supreme

e of excessive force by

The Committee also expressed its concern over the us
the police, and the extent of the investigatory powers of the National Security Prosecutor’s Office.

Planning Agency.
Concerning the prevention of possible infringement of human rights by the

National Security Planning Agency, a clause was formulated during the revision of

—

With regard to the use of excessive force by the police, such as acts of torture

the Act of National Security Planning Agency in January 1994.
T’ ppuiecpbscon’ Rl

or inhumane treatment , the report shows that we have made strenuous efforts to

prevent torture and inhumane treatment. The Penal Procedur

December 1993, and obligates the prosecutor to inspect, more than once every
stations, but also confinement areas _

The clause provides that "agents of the National Security Planning Agency

shall neither arrest nor confine individuals by abuse of authority or by negligence of

\// month, not only the detention facilities of police
of every investigating bureau. If the prosecutor decides that any act of torture or the procedure prescribed by law". A violation of this clause shall be penalized by

inhumane treatment has taken place, he or she can order the instant release of imprisonment not exceeding seven years.

arrested or detained suspects, or transfer the case to the prosecutor's office.
Under the current Government the National Security Planning Agency was

reborn as the National Intelligence Servigce, and is committed to becoming an

Furthermore, as a means of proclaiming its goal of eradicating torture and

inhumane treatment and participating in the international effort to ensure human \/ ‘organization to serve its people. The National Intelligence Service, like other

Ministries, is subject to oversight by one of 16 standing committees of the National

rights, the Republic of Korea acceded to the Convention against Torture and Other

Cruel, Inhuman or Degrading Treatment or Punishment in 1995. Assembly.

The initial report under the Convention was submitted in February 1996, and 4. [Human Rights of Inmates, Administration of Justice: Articles 9, 10 and 14]

considered by the Committee in November 1997.
Protection of the human rights of inmates and unconvicted prisoners was also

Since the inauguration of President Kim Dae-jung, the Korean Government an important issue raised during the consideration of the initial report.

has designated the eradication of human rights infringements, such as harsh

4




In order to more positively achieve the ideals of correction and to promote the Temporary leave and sleep-out policies are also currently implemented for

human rights of inmates and unconvicted prisoners, the Korean Government revised prisoners of good conduct.

the Penal Administration Act in January 1995. The revisions improved and updated

a number of provisions. With regard to long-term prisoners, my Government freed the remaining 17

long-term unconverted prisoners in February 1999. They are all North Korean agents

For instance, provisions on punishment of prisoners who have violated convicted of crimes such as murder, demolition and espionage. They were released

regulations were revised to emphasize humanitarian treatment and the educational on a purely humanitarian basis, even though they refused to sign an oath to abide by

the laws of the Republic of Korea.

Wal administration, Nine types of punishment were reduced to five by

abolishing diet restrictions, prohibition of visits and correspondence, suspension of

work and suspension of exercise. 5. [Right to Peaceful Assembly and Freedom of Association : Articles 21 and 22]

Now let me turn to the right to Eeaceful assembly.

In addition to the revision of the Act, we have endeavored in various aspects

to ensure human rights protection of inmates serving their sentences. The scope of

meetings between inmates and their family members have been expanded and The Korean Government has attempted to provide guidance leading to the

| \/ inmates have been permitted to subscribe to newspapers and watch television since

May 1998. Inmates with good conduct records have also been allowed to use
sl i e

|peaceful resolution of conflicts between workers and management under their own

autonomy, even in the case of illegal labor strikes, as long as they involved no

DRy 2225

§ v w. All these measures are intended to protect the human physical violations and destruction.
rights of inmates as well as to help them adapt themselves to society more easily.
It is true that many workers have undergone much hardship during the
Furthermore, in accordance with the principle of presumption of innocence, restructuring process following the economic crisis last year. Despite the

the unconvicted have been allowed to wear civilian clothes during criminal trials Government's efforts for peaceful and autonomous resolution by labor and

management, workers experiencing economic hardship became violent, beating non-

\/ since July 1999. The "Meeting House for Married Couples" has been operatedona _
trial basis since May 1999 to promote the mamiage_bomi_bawe.en_mmplﬂsﬂﬂd-ﬂlﬁil

rw members for long-term prisoners.

unionists and corporate officials with steel pipes as well as damaging factory

facilities, thereby abandoning peaceful means of negotiation and resorting to

AR R T T el o DB @ e T

violence.
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of legal proceedings. Since 1 June 1996, legal aid, which had been limited to civil /

offenses, has been extended to criminal offense cases for farmers, fishermen,

/

My Government could not allow such illegal acts o fviolence by workers and workers in financial need, small business owners, etc. provided that certain /

L
:
: : 4 conditions are met.
had no choice but to impose the enforcement of law upon them. However, even 1n ¥ |
i

doing so, the Government has been prudent in taking punitive actions so that only

those in the leadership and the active participants were arrested In addition to these measures, we ratified ILO Convention No.111, the
ose in the leadership . _

"Convention Concerning Discrimination in Respect of Employment and

With respect to freedom of association, teachers are allowed to unionize now Occupation” in December 1998, which aims to guarantee equal opportunity and

that we have enacted the "Act on the Establishment and Management of Teachers' treatment for all workers by eliminating discrimination in employment, occupation

and vocational training on the grounds of race, religion, color or social status. Our

Union" in 1999.
accession to Convention No.111, which is one of the core ILO Conventions, reflects

our strong com\?’jment to the elimination of any discrimination against foreign

workers.
A

We also amended the "Foreigners' Land Acquisition Act" in May 1998. The

oy : : main purpose of the amended act is to abolish the discriminatory elements of the
6. [Principle of Equality: Article 2]
former Foreigners' Land Acquisition Act, which limited the ability of foreigners to

The report describes various measures taken by the Korean Govertmeiit 1o acquire land in Korea. As a result, foreigners are now allowed to acquire land in

the realization of the principle of equality, which relates to Article 2 of the Korean territory, with the same rights and obligations as Koreans.

Covenant. The measures include the enactment of the Basic Employment Policy Act,

the Senior Citizens Employment Promotion Act, the Handicapped Employment 7. [Discrimination on Grounds of Sex : Articles 3 and 26]

Promotion Act and the revision of the Special Education Promotion Act.
Now I will briefly touch upon the efforts made by my Government to ensure

the equal right of men and women, which is covered by Article 3 and Article 26 of

\/We are also carrying out legal aid programs in order to protect the rights of
i s e

citizens who are unable to pursue legal means for personal damages due to the Covenant.

unfamiliarity with the law or lack of financial resources necessary to cover the cost




The report shows that the Basic Women's Development Act was enacted in 1995
to consolidate a legal basis for taking adequate institutional and financial measures in

support of women's participation and gender-equality at all levels of society.

public office, which facilitates the recruitment of a prescribed number of women

into the public sector each year. Targets are expected to rise to twenty percent by

this year from a ten percent base in 1996.

Recognizing that domestic violence constitutes a serious crime and violation
of the human rights of women, we enacted the Prevention of Domestic Violence and
Victim Protection Act in 1997. This Law holds state and local autonomous bodies
responsible for creating legal and institutional mechanisms to prevent domestic

violence and protect victims of such violence.

As a result of our continuous efforts to promote gender equality, the Gender
Discrimination Prevention and Relief Act was enacted in January 1999. The Act is
designed to prevent gender discrimination in every sector of our society, but once a

gender discrimination incident occurs, the Act guarantees relief measures.

Despite our continued efforts to advance the status of women in the Republic
of Korea, we have been faced with difficulties arising from the economic crisis
sweeping across Asia. Since the nation's businesses embarked on restructuring
measures, workers, male and female alike, have suffered from the impact of the
economic downturn. This has further aggravated the poverty of women and

coincided'with increases in family disputes, domestic violence, and divorce rates.

10

My Government also adopted target percentages for participation of women in __ |

To address these problems, my Government has been providing free

vocational training and livelihood assistance for unemployed women who are heads

of households. We are also implementing projects to create jobs and awarding

promotional grants to businesses which rehire their female employees who have

been laid off.

Furthermore, the Women Enterprise Assistance Act was passed this January,
which promotes the establishment of businesses by women and guarantees a level-
playing field for such companies. The Act accords priority for women-lead
enterprises in providing supplies to the Government and easy access to financial

resources and information.

The last point I would mention on this topic right now is that my Government

amended the Nationality Acit_m December 13, 1997, to do away with gender

discrimination with regard to the acquisition of nationality by birth. The amendment
allows a person to obtain Korean nationality if either of the parents is a Korean
national at the time of his or her birth. Under the old Nationality Act, a person was

allowed to obtain Korean nationality only if his or her father was a Korean national.
8. [Death Penalty: Article 6]
With regard to the death penalty relating to Article 6 of the Covenant, some

concerns were raised by the Committee during the consideration of the initial report

about the high number of offenses punishable by the death penalty.

11
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In 1990, my Government revised the Act Concerning Aggravated Punishment

for Specified Crimes and the Act Concerning Aggravated Punishment for Specified I am convinced that the work of the National Commission will strengthen the

\/ Economic Crimes to remove the death penalty from 15 clauses including crimes of _
Mawmee also revised the criminal code in

December, 1995, to delete the death penalty from five clauses, inter alia, inundation

mechanism of human rights protection and enhance the public awareness of human

rights in Korea.

of residential structures leading to death or injury, obstruction of public traffic 10. [Reservations and Advocacy of the Covenant]

causing death or injury, obstruction of the use of public drinking water causing death

or injury, and death resulting from robbery. Lastly, I will briefly mention our efforts to withdraw reservations and to

enhance public awareness of the Covenant and the Optional Protocol in the Republic

of Korea.

G e ring N [ Dy

¢ We will continue to make our efforts to narrow the scope of crimes subject to

capital punishment, and review the possibility of abolishing the death penalty in the

long run. At the time of the Covenant's ratification, the Republic of Korea expressed
reservations to Article 14, Paragraphs 5 and 7, Article 22 and Article 23, Paragraph

i 4. However, reservations to Article 23 Paragraph-4, were withdrawn on 15 March

1991 and reservations to Article 14, Paragraph~7were retracted on-21 laquary-1993

9. [Establishment of the National Human Rights Commission]

| | As a concrete step to enhance human rights protection and increase public

=‘ awareness of human rights in Korea, we are preparing to establish a National Human
raise public awareness of the Covenant by distributing the original text and Korean

Rights Commission.
._..—-—_"'—-_.-—__-
translation of major international human rights treaties, educating officials of all

\ Concerning the advocacy of the Covenant, we have exerted great efforts to
l
|

\/ ranks engaged in human rights-related work and holding seminars and workshops-on—_
__human rights.

i In fact, the establishment of the Commission was one of President Kim Dae-
jung's promises during the 1997 presidential election campaign and has

subsequently become one of the priority objectives of the current administration.
In this context, I am pleased to inform the Committee that my Government

plans to hold a subregional Workshop on Human Rights Education in Seoul from 1
to 4 December 1 in collaboration with the Office of the High Commissioner for

The draft of the Human Rights Acts, which is to establish the National Human
L Rights Commission, was finalized by the Government in March 1999, and is now

being deliberated by the National Assembly.
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Human Rights. The Workshop will provide a good opportunity to explore practical

ways and means to promote human rights education.

Madam Chair,

Admittedly, there is some room for improvement in the judicial system of my
country, as in any other country. However, it is our desire that the suggestions and
contributions provided by this forum will help to expand the scope of human rights

awareness within the Republic of Korea.

Since joining the United Nations in 1991, Korea has participated actively in
the promotion of human rights at the international and regional levels. This report
represents a continuation of a trend that has seen our country establish itself as a

responsible member of the international community.

I hope that our country report, in conjunction with the additional information

that I have just mentioned, will be of assistance to this Committee in understanding

the status of human rights in my country in relation to the implementation of the

Covenant.

Thank you.
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Second periodic report of the Republic of Korea (CCPR/C/114/Add.1)

1. At the invitation of the Chairperson, Mr. Man-Soon Chang, Mr. Jong Hoon Kim, Mr. Yun-
Sung Hwang, Mr. Kang-11 Huh, Mr. Sung-Wook Lee and Mr. Jae-Hoon Lim (Republic of Korea)

took places at the Committee table.

T T T SRR

2. Mr. Man-Soon CHANG (Republic of Korea), introducing his country's second periodic report ;

(CCPR/C/114/Add.1), said that it dealt mainly with developments since the submission of the A

initial report (CCPR/C/68/Add.1) and covered the period from July 1991 to July 1996. Since the
submission of the second report, further progress had been made with regard to civil and political
rights. A new Government, the "Government of the people", had been sworn in in February 1998.
The President, Mr. Dae-Jung Kim, was well known for his devotion to, and advocacy of, human
rights and democracy. His inauguration had marked the first transfer of power by popular vote
from the ruling party to the opposition since the founding of the Republic 50 years before and had
made human rights a priority item on the national agenda. Guided by the principle of parallel
development of democracy and the market economy, the Government had taken steps to bolster

human rights.

3. In preparing the second periodic report, due attention had been paid to the questions raised
during the consideration of the initial report and to the Committee's comments thereon
(CCPR/C/79/Add.6). One of the main concerns expressed by the Committee related to the
continued operation of the National Security Law (NSL). Given the security situation of the
Republic of Korea as a divided nation, it could not simply do away with that Law. In the light of
the Committee's views on the compatibility of some of its provisions with freedom of expression,
however, and to prevent the Law from being exploited as a pretext for human rights abuses, his
Government intended to amend it in a forward-looking manner. As a transitional measure, it had
issued three directives in 1998 and 1999 which forbade law enforcement officials from
interpreting the NSL in a broad manner. The number of NSL violators had decreased in 1998 by
12.3 per cent as compared with the previous year, and the number of those arrested had also

dropped, by 27.5 per cent.

4. The "ideology conversion oath", which had been implemented for more than 60 years, had been
abolished in June 1998 and replaced by the "law-abidance oath", which did not force prisoners to
forfeit or change their political beliefs or opinions but requested of them an oath that they would
comply with the law and not commit any further offences. The new oath was not a prerequisite for
release but was to be used as a reference. In a special amnesty of 15 August 1999, 49 NSL
offenders had been released, even though they had refused to sign the oath.

5. The Committee had also expressed concern at the use of excessive force by the police and the
extent of the investigatory powers of the National Security Planning Agency. The report showed
that the Republic of Korea had made strenuous efforts to prevent acts of torture or inhuman
treatment by the police. The Penal Procedure Code had been revised in December 1995 and now
required the prosecutor to inspect more than once a month the detention facilities of police
stations and investigating bureaux. If the prosecutor decided that an act of torture or inhuman
treatment had taken place, he could order the instant release of arrested or detained suspects or
transfer the case to the prosecutor's office.

6. The Republic of Korea had acceded to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment in 1995. Its initial report under the Convention
had been submitted in February 1996 and had been considered by the Committee in November
1997. Since President Kim's inauguration, his Government had been attempting to stamp out
harsh treatment in the investigative process, including the extraction of confessions, by

develc.)ping scientific investigation facilities and techniques such as the genetic information bank
established by the Supreme Prosecutor's Office.

7 Dl.lring the revision, in January 1994, of the National Security Planning Agency Act, a
provision had been introduced to indicate that its agents must neither arrest nor detain individuals
throqgh abuse of authority or negligence of the procedure prescribed by law. Violations of that
provision were punishable by up to seven years' imprisonment. The Agency had been reborn
under the current Government as the National Intelligence Service and was now subject to
oversight by one of the 16 standing committees of the National Assembly.

8. Protection of the human rights of convicted and unconvicted prisoners was also an important
issue raised during the consideration of the initial report. In January 1995, the Government had
revised the Penal Administration Act, improving and updating a number of provisions. For
example, provisions on punishment of prisoners for violations of regulations had been modified to
emphasize humanitarian treatment and the educational goals of the penal regime. All the new
measures were intended to protect the human rights of prisoners and help them adapt to society
more easily.

9. Since July 1999, and in accordance with the principle of presumption of innocence,
unconvicted prisoners had been allowed to wear civilian clothes during trials. A "meeting house
for married couples" had been in operation on a trial basis since May 1999. Temporary leave and
sleep-out policies were also being implemented for prisoners of good conduct. His Government
had freed the remaining 17 long-term convicted prisoners in February 1999. They were all agents
of the Democratic People's Republic of Korea convicted of crimes such as murder, destruction of
property and espionage. They had been released on a purely humanitarian basis, even though they
had refused to sign an oath to abide by the laws of the Republic of Korea.

10. Turning to the right to peaceful assembly, he said his Government had attempted to provide
guidance for the peaceful settlement of disputes between workers and management, even in the
case of illegal labour strikes, as long as they involved no physical violation or destruction. It was
true that many workers had undergone much hardship during the restructuring following the
economic crisis of 1998. Despite the Government's efforts, workers experiencing economic
hardship had become violent, beating non-unionists and corporate officials with steel pipes and
damaging factory facilities. The Government had had no choice but to enforce the law in respect
of workers engaged in illegal acts of violence. In doing so, however, it had exercised prudence
and arrested only active participants and leaders. With the adoption in 1999 of the Act relating to
the Establishment and Management of Teachers' Unions, the freedom of association of teachers
was now assured.

11. The report described a number of measures taken by his Government to realize the principles
of t?quahty, measures which included enactment of the Basic Employment Policy Act, the Senior
Citizens Employment Promotion Act and the Handicapped Employment Protection Act, and also
the revision of the Special Education Promotion Act. Legal aid programmes were being carried
out to protect the rights of citizens who were unable to sue for damages owing to unfamiliarity
with the law or lack of funds to cover the cost of proceedings. Since 1 June 1996, legal aid, which
had been limited to civil offences, had been extended in criminal cases to farmers, fishermen,
workers in financial need, small business owners and others, provided that certain conditions were
met.

12. In December 1998, the Republic of Korea had ratified the ILO Discrimination (Employment
and Occupation) Convention (No. 111), thereby reflecting its strong commitment to the
elimination of any discrimination against foreign workers. It had also amended the Foreigners
(Land Acquisition) Act, in May 1998, to abolish discriminatory elements of the Act which had
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limited the ability of foreigners to acquire land in the Republic of Korea.

13. Turning to the Government's efforts to ensure equal rights for men and women, he said the
Women's Development Act had been approved in 1995 to consolidate a legal basis for adequate
institutional and financial measures in support of women's participation and gender equality at all
levels of society. The Government had adopted targets for the participation of women in public
office, facilitating the recruitment of a prescribed number of women into the public sector each
year. The targets had been due to rise from 10 per cent in 1996 to 20 per cent in 1999.

14. Recognizing that domestic violence constituted a serious crime, the Government had approved
the Prevention of Domestic Violence and Victim Protection Act in 1997. The Act held State and
local autonomous bodies responsible for creating legal and institutional mechanisms to prevent
domestic violence and protect its victims. The Gender Discrimination Prevention and Relief Act
had been adopted in January 1999. It was designed to prevent discrimination in every sector of
society but also guaranteed relief measures if a case of gender discrimination occurred.

15. The Republic of Korea had been faced with difficulties in advancing the status of women
owing to the economic crisis across Asia. Male and female workers alike had suffered the impact
of the economic downturn, further aggravated by the poverty of women and coinciding with an
increase in family disputes, domestic violence and divorce rates. To address those problems, his
Government had been providing free vocational training and livelihood assistance for unemployed
women who were heads of households. It was also implementing projects to create jobs and
awarding promotional grants to businesses which rehired female employees who had been laid
off, January 1999 had seen the passage of the Women's Enterprise Assistance Act which promoted
the establishment of businesses by women and guaranteed equitable conditions for such
companies. It accorded priority to enterprises headed by women providing supplies to the
Government and easy access to credit and information.

16. On 13 December 1997, the Government had amended the Nationality Act to do away with
gender discrimination regarding the acquisition of nationality by birth. Under the old Act, a person
could obtain Korean nationality only if his or her father had been a Korean national at the time of
his or her birth, but that would now be possible also if the mother was a Korean national.

17. Concern had been expressed by the Committee during the consideration of the initial report
about the high number of offences punishable by death. In 1990, his Government had revised the
Aggravated Punishment for Specified Crimes Act and the Aggravated Punishment for Specified
Economic Crimes Act so as to remove the death penalty from 15 provisions, including those
relating to crimes of bribery, evasion of customs duty, etc. It had also revised the Criminal Code
in December 1995, deleting the death penalty from provisions relating, inter alia, to inundation of
residential structures leading to death or injury, obstruction of public traffic causing death or
injury, obstruction of the use of public drinking water causing death or injury and death resulting
from robbery. The Government would continue to endeavour to narrow the scope of crimes
subject to capital punishment and would review the possibility of abolishing the death penalty in

the long run.

18. The Human Rights Bill, which was to establish the national human rights commission, had
been finalized by the Government in March 1999 and was now being debated by the National
Assembly. The work of the national commission would strengthen the mechanisms for human
rights protection and enhance public awareness of human rights.

19. At the time of the Covenant's ratification, the Republic of Korea had expressed reservations
concerning article 14, paragraphs 5 and 7, article 22 and article 23, paragraph 4. Reservations to
article 23, paragraph 4, had been withdrawn on 15 March 1991 and those to article 14, paragraph

72 on 21 _January 1993. Great efforts had been made to raise public awareness of the Covenant by
dlsmbutmg the Korean translation of major international human rights treaties, by educating -
ofﬁmals.engaged in human rights-related work, and by holding seminars and workshops on
human- rights. His Government planned to hold a subregional workshop on human rights
educatl_on. in Seoul from 1 to 4 December 1999 in collaboration with the Office of the High
Comx_mssmner for Human Rights. The workshop would provide a good opportunity to explore
practical ways of promoting human rights education.

20. Admittedly, there was room for improvement in his country's judicial system. The
Government hoped that the suggestions and contributions to be provided by the Committee would
help to expand human rights awareness. Since joining the United Nations in 1991, the Republic of
Kort?a had participated actively in the promotion of human rights, and the report represented a
f:ontmuation of the trend that had seen the country establish itself as a responsible member of the
international community. He hoped that the report,

in conjunctior} with the additional information he had just provided, would assist the Committee
in understanding the implementation of the Covenant in his country.

21. _"l_'_ht?_ CHA_IRPEKS_QI}I_ thanked the delegation for its introductory statement and drew attention
to the list of issues to be taken up in connection with the consideration of the second periodic
report, which read:

"Status of Covenant

1. Is it intended to establish an independent mechanism for monitoring human rights violations
and for addressing complaints?

Discrimination on grounds of sex (arts. 3 and 26)

2. Whi.lt measures has the State party adopted to protect women against domestic violence? What
remedies are available to a woman who is subjected to domestic violence?

3. What measures have been taken to promote equality between men and women? What measures
have been ado;_)ted to r?quy t.he discriminatory situation suffered by women within the electoral
system and their participation in political parties and in public service (see para. 64 of the report)?

4. Do \s;:)men have access to means of family planning and are these means available to all
women?

Right to hold opinions, freedom of expression (art. 19)

5. Given the Committee's concerns regarding the compatibility of the National Security Law with
the Covenant, has the State party reviewed past convictions under this Law so as to ensure release
o_f persons convicted for mere expression of their views? Is release of such persons conditional on
signing a law-abiding oath? Please give details of the number of people convicted of offences
under this Law since submission of the last report. What has been done by the State party to make
the National Security Law compatible with the Covenant?

6. In regard_ to paragraph 199 of the report, please explain the specific grounds for censorship of
films and video works by the Performance Moral Committee.

administration of justice (arts. 7, 9 and 14)




7. What procedures exist for independent monitoring of the police and members of the National
Intelligence Agency and for investigating complaints of torture and other abuses of power by these
bodies? Please give details of investigations carried out and their results.

8. Is there an independent mechanism for monitoring prison conditions and for investigating
complaints by prisoners and detainees? Please give details.

9. What has been done to investigate allegations of gross human rights violations during the
period of military government that was in power until the late 1980s and to prosecute persons

responsible for such violations?

10. In light of paragraphs 106 to 110 of the report, please explain the new condit:iqns in the Law of
8 May 1991, as amended, concerning 'voluntary appearance', as well as the provisions of the Code
of Criminal Procedure of 1 January 1997 regarding the issuance of arrest warrants and the length
of pretrial detention. Are all persons under arrest afforded access to legal assistance?

11. Please explain use made of the Security Surveillance Law to monitor conduct of some
released prisoners.

Right to privacy (art. 17)

12. Please explain the law, practice and judicial control of eavesdroppi-n-g on private
conversations, particularly of telephone conversations, by State authorities.

Freedom of assembly and freedom of association (arts. 21 and 22)

13. Please explain reasons for arrest of trade union leaders who organized strikes protesting
government policy and comment on compatibility of these arrests with articles 21 and 22 of the
Covenant. Are any trade union leaders still being detained?

14. What restrictions exist on the right to form or to join trade unions and the right to strike under
the Trade Union Relations Adjustment Act and any other laws?

15. In relation to paragraphs 213-214 of the report, is the final decision whether to allow N
assemblies and demonstrations in the hands of the police? Is it possible to challenge a decision
prohibiting an assembly or a demonstration before the courts?

Discrimination (art. 26)

16. What legislation exists to protect persons against discrimination in the public and private
sectors?

17. What measures has the State party taken to protect migrant workers and other aliens from

harassment and ill-treatment by the police and immigration officials? Does legislation exist to
guarantee equality in conditions of employment between migrant workers and Korean residents?

Optional Protocol

18. What action has the State party taken following adoption of the Committee's Views in the
following communications: 518/1992 (Sohn case), 574/1994 (Kim case) and 628/1995 (Park

case)? :

Dissemination of information about the Covenant (art. 2)

19. Please indicate the steps taken to disseminate information on the submission of the report and
its consideration by the Committee, in particular, on the Committee's concluding observations.
Furthermore, please provide information on education and training on the Covenant and its

Optional Protocol provided to government officials, schoolteachers, judges, lawyers and police
officials.”

22. Mr. Jong Hoon KIM (Republic of Korea) said the subject of disabled persons would be taken
up later, but he wished to confess that his delegation was linguistically handicapped, Korean not
being an official language of the United Nations. The delegation was further handicapped by the
absence of a member of the governmental commission for women's affairs.

23. Replying to question 1 of the list of issues, he said a Human Rights Bill to establish an
independent mechanism for monitoring human rights had been submitted to the National
Assembly in April 1999. The National Assembly had had a public hearing and the Bill was now
under discussion in its Judiciary Committee. In preparing the text, the Government had closely
followed the guidelines in the United Nations handbook on national human rights institutions. It
had paid close attention to the legislative examples and practical experience of several other
countries where human rights commissions and ombudsmen were already in place. The Office of
the High Commissioner for Human Rights had also provided information and advice.

24. During the public hearing, a wide range of views had been expressed on the Bill and a heated
debate had ensued. The Government welcomed that variety of opinions because it reflected the
pluralism of a democratic society. The legal status of the human rights commission envisaged
under the Act was to be that of a corporate body, since that was seen as the best way of ensuring
its independence. It would be made up of nine commissioners appointed by the President, three of
them to be recommended by the Speaker of the National Assembly and three by the Chief Justice.
Their tenure and status were guaranteed by the Act. The chief commissioner would be able to
appoint and discharge staff members autonomously, without government intervention. The status
of staff would be guaranteed in a manner equivalent to that of their counterparts in government
service. The budget would be furnished by the Government, but government supervision of the
commission's operations had been all but excluded by the importance attached to its
independence. The Government's efforts to secure the commission's independence and prevent
any official interference, particularly by the Minister of Justice, were deemed to be fully in
compliance with the recommendations in the United Nations handbook.

25. The Bill defined human rights as the freedoms and rights of a human being which were
guaranteed by the Constitution and laws or recognized by international human rights treaties
ratified by the Republic or by international customary law. The commission's main functions
would be to provide education on and publicize human rights, to undertake research and make
recommendations on laws, systems, policies and practices in the field of human rights, and to
investigate and remedy human rights violations. Its jurisdiction covered investigation of unlawful
arrest, detention or torture by law enforcement or prison officers and could be extended, by an
umbrella clause, to the investigation of any coercive acts or the obstruction of an individual's
exercise of personal rights. The Bill contained a penalty clause providing that hindering the
exercise of the functions of a commissioner or staff member would constitute the crime of
obstruction of official duty as prescribed in the Criminal Code. Persons who refused to appear or
submit materials, including documents, provided false documentation or materials or obstructed
an on-site visit by a commissioner would be liable to a fine of approximately US$ 10,000.

26. Mr. Kang-Il HUH, responding to questions 2 to 4 on discrimination on grounds of sex, said




that in an attempt to eliminate domestic violence and protect victims, the Government had enacted
two laws in December 1997. The Special Act for the Punishment of Domestic Violence stipulated
that employees of educational, medical, welfare and child-care facilities had a responsibility to
report domestic violence to investigating agencies. Police officers who received reports of
ongoing domestic violence should immediately go to the scene and take the necessary action.
Such action included the restraining of acts of violence, the investigation of the crime and the
delivery of the victim, if he or she agreed, to a domestic violence counselling centre or protection
facility. Other actions included the transfer of a victim who needed immediate medical treatment
to a medical facility and informing victims of their right to file a motion for temporary measures,
such as separation or prohibition of encroachment by the offender within 100 metres of the
victim's residence or workplace.

27. The second law adopted in December 1997, the Prevention of Domestic Violence and Victim
Protection Act, held State and local autonomous bodies responsible for creating legal and
institutional mechanisms to prevent domestic violence and protect its victims. It required them to
establish and operate counselling centres and custodial care facilities for victims of domestic
violence and to support comparable facilities operated under private auspices. As of 31 August
1999, 65 counselling centres and 14 protection facilities had been available for victims of
domestic violence. A budget of approximately US$ 470,000 had been allocated to support such
centres and facilities, and the Government planned to increase that support in the future. A 24-
hour hot line had been established nationwide and training sessions had been conducted on an
extensive scale for law enforcement officers to ensure effective implementation of the Act.

28. Mr. Jong Hoon KIM (Republic of Korea) drew the Committee's attention to a booklet issued
by the Presidential Commission on Women's Affairs which listed the addresses and telephone
numbers of all protection facilities and reporting centres around the country. The booklet had been

distributed nationwide.

29. Mr. Kang-1l HUH (Republic of Korea), replying to question 3, said his Government was
giving priority to the promotion of women's rights. The Presidential Commission on Women's
Affairs had the task of monitoring the implementation of women's programmes. In addition, a
"master plan" had been launched in 1998 to promote the development and economic
empowerment of women. With a view to improving the status of women and their participation in
society, a Women's Development Fund had been established in 1997, which aimed to raise US$
70 million by 2002. A Gender Discrimination Prevention and Relief Act had been approved in
January 1999, making the Presidential Commission responsible for investigating allegations of
gender discrimination. It would determine whether or not a particular case constituted
discrimination, and would mediate in gender-related disputes, as well as reccommending measures
to rectify inequalities. Any unjustified interference in a gender discrimination investigation was
punishable by a fine or by imprisonment for up to two years; persons who refused to give
evidence in such cases could be charged with negligence and fined.

30. New policies were likewise being developed to expand women's participation in politics. In
the local elections of 1998, 34 candidates out of a total of 108 had been female. A policy aimed at
increasing the representation of women in public service had been introduced in 1996, and the
target was expected to rise to 20 per cent by the end of 1999 and 30 per cent by 2002. In April
1999, a strategy specifically designed to promote the status of women public servants by the year
2000 had been launched.

31. Mr. Jong Hoon KIM (Republic of Korea), on the question of target percentages for the
participation of women in public service, said there had in fact been complaints from male
candidates that to set such a high female quota constituted a kind of reverse discrimination which
militated unfairly against them. The Government was nevertheless convinced of the need to take

affirmative action.

32. Anot!ler initiative had been the Women's Enterprise Assistance Act of January 1999, which
gave businesses run by women priority in government procurement and allowed them easier
access to bank loans.

33. Mr. Kang-Il HUH (Republic of Korea), in response to question 4, said his Government
encouraged the voluntary practice of family planning by individual families, although those living
on low incomes and in rural areas received financial subsidies. In 1999, the Government had
allocated US$ 456,000 to cover 50 per cent of the costs of contraceptive provision. Where
necessary, local autonomous bodies would meet the cost of distributing contraceptive devices out
of their own budgets.

34. Mr. Jong Hoon KIM (Republic of Korea) pointed out that in 1960 the rate of population
increase had been as high as 3.01 per cent. Thanks to an intensive family planning campaign
initiated by the Government, it had fallen to 1.7 per cent by 1975 and to 1.57 per cent by 1980.
The practice of withdrawing tax benefits from families with more than three children had now
been abolished, but despite that the rate of increase was now down to 0.95 per cent.

had been liberated in August 1945, the country had been divided between the Soviet forces in the
north and the United States forces in the south. On 1 December 1948, the National Security Law
had been enacted in an effort to counter social disorder and to protect South Korea from the threat
of communism. In 1950, the outbreak of the Korean war, which had claimed over 3 million lives,
had demonstrated that fear of that threat had been well founded. Although South and North Korea
had since signed a peace treaty, there had been countless small-scale conflicts along the
demarcation line over the past five decades, including an armed infiltration in 1997. That history
explained why the Korean people accepted the need for the National Security Law.

36. Nevertheless, human rights groups had had occasion to challenge the unduly broad way in
which the Law was being enforced. Accordingly, the President had taken action to prevent any
possible infringement of human rights by announcing a series of amnesties between March 1998
and August 1999, under which 255 persons convicted for violating the Law had been released and
32 had had their sentences commuted. The law-abidance oath that in the past had had to be signed
by convicted persons as a condition for their release was simply a statement that whatever
opinions they might hold, their actions would be compatible with the law. Following the amnesty,
however, the signing of the oath was no longer a prerequisite for release.

37. Prudence was now the guiding principle in applying the Law, and as a result the number of
charges brought under it had decreased by 27.5 per cent as compared to 1998, and the number of
prosecutions by 53.6 per cent. In 1999, up to 20 October, a total of 117 persons had been charged
under the Law, of whom 25 had been convicted and 92 were still undergoing trial proceedings. It
should be noted that those figures were for the entire period since the Law had been enacted, and
not merely the period since the ratification of the Covenant.

38. Some of the provisions of the Law, notably article 7, which had been criticized by human
rights groups as being too broad and lacking specificity, were currently being revised in a process
which included public hearings. The prudent application of the law under the current regime,
coupled with the establishment of the national human rights commission, was clear evidence that
the Government was dedicated to the preservation of civil liberties.

39. Mr. Jong Hoon KIM (Republic of Korea), in reply to question 6, said that the Performance
Moral Committee no longer existed. In October 1996, the Constitutional Court had decided that




examination of films prior to public showing amounted to censorship and was therefore
unconstitutional. The Performance Act had been amended in February 1997 and a new body set
up with the task of simply assigning films appropriate ratings. An amendment to the Motion
Picture Act was envisaged, allowing even unrated films to be shown at certain designated

cinemas.

40. Mr. Sung-Wook LEE (Republic of Korea), in response to questions 7 to 11, said that
complaints of illegal conduct by police or members of the National Intelligence Agency could be
freely made, and would be followed up by a standard investi gation process. If a complaint of
abuse of power by government officials or of illegal arrest or torture by police or prison officers
was rejected by the public prosecutor, the complainant could appeal to a higher court, and
eventually to the Constitutional Court. The Human Rights Bill now under consideration provided
for all human rights violations by the authorities to be dealt with by a national human rights

commission.

41. In response to question 8, he said that a number of steps had been taken to improve prison
conditions. Rooms for interviews with lawyers had now been installed in all public prosecutors'’
offices, and prisoners with records of good behaviour were permitted the use of a telephone.
Longer meetings with family members had been granted, and inmates were allowed to subscribe
to newspapers and watch television. The Government planned to introduce correctional
institutions operated by private persons, and to restrict the wearing of handcuffs and prison

uniforms at court hearings.

42. Regular inspections, as well as visits by judges and public prosecutors, were made to check on
prison conditions. Prisoners were entitled to present a sealed petition to the Minister of Justice,
and to have a written answer from the Minister delivered to them in person.

43. Referring to question 9, he said that those who had resorted to violence in quelling the
democracy movement of 18 May 1980 had been punished. Those who had taken part in the
suppression of the movement had been charged with rebellion and bribe-taking and indicted.
However, they had served only two years of their sentence and had then been released in the

interests of national harmony.

44. On question 10, he said that, according to article 12 of the Constitution, a warrant issued by a
judge must be presented in cases of arrest, detention, seizure or search. However, where a suspect
was apprehended in flagrante delicto or was suspected of committing a crime punishable by
imprisonment for three years or more, the authorities could request an ex post 1 facto warrant. Any
person who was arrested or detained had the right to prompt assistance by counsel, and the right to
request the court to review the legality of his arrest or detention.

45. As to the length of pre-trial detention, a suspect must be released if he was not brought before
a judge within 10 days, unless the detention period was extended at the request of the public
prosecutor. While a 10-day extension could be granted, the grounds must be stated in the
application. An arrested suspect later released by a public prosecutor could not be rearrested for
the same crime, unless there was supervening evidence. Defence counsel or other persons acting
on behalf of a suspect detained or arrested with a warrant could petition the competent court to
examine the legality of the arrest or detention. The court must promptly examine the suspect and
either dismiss the application or order the release of the suspect, who could also be released on
bail. The public prosecutor and defence counsel were entitled to state their case in court on the
day of the examination. The right to appear before a judicial officer was, therefore, fully protected

under the law.

46. As to the conditions of "voluntary appearance” referred to in paragraphs 108 and 109 of the

report, a police officer could stop and question, on the basis of reasonable doubt, anyone
suspected of committing a crime, or of knowledge that a crime had been or was about to be
committed. The suspect could be invited to accompany the officer to a police station for further
questioning, but could refuse. If he was taken to the police station by force, the arresting officer
could be charged with illegal arrest under the Criminal Code. However, if the suspect went
voluntarily, he could be kept for only six hours.

47. Turning to question 11, he said the purpose of the Security Surveillance Law was to keep
persons who had committed specific offences under close observation so as to avert any risk of
recidivism and help reintegrate them into society, thus maintaining national security and social
order. A person who had served part or all of a prison sentence of up to three years for offences
subject to security surveillance, or concurrent offences, was subject to a security surveillance
order, which could be obtained upon a public prosecutor's application to the Minister of Justice.
The application was reviewed by the Security Surveillance Board, chaired by the Vice-Minister of
Justice, which issued an opinion; on that basis a decision was rendered by the Minister of Justice.
The person under surveillance was required to report to his local police station. A public
prosecutor or Judicial Police Officer could render all protection deemed necessary for the person's
improvement and self-defence, as well as any assistance required for his social rehabilitation.
Siglilarly, the person concerned could file an administrative appeal with the court for repeal of the
order.

48. Mr. KRETZMER commended the delegation's detailed oral replies, but recalled that,
following consideration of the initial report of the Republic of Korea, the Committee had noted, as
its main concern, the continued operation of the National Security Law. He was equally
dissatisfied after the delegation's defence of it at the current session. It was the Committee's duty
to determine whether the country's application of its laws was consistent with the Covenant, and
the delegation’s replies had made it abundantly clear that it was not, as evidenced by two
communications against the Republic of Korea. It was not for the Committee to contest any
country's right to guard its national security, as explicitly stated in its concluding observations on
the country's initial report in 1992, and the Covenant took that into account, particularly in
connection with article 19 governing freedom of expression. Limitations were indeed provided
for, but they must meet certain conditions and must be shown to be necessary. Then, as now, the
Committee had not been convinced that the restrictions applied by the Republic of Korea had
been essential for its national security.

49. The designation of North Korea as "an anti-State organization" spoke volumes. It was
unacceptable that the mere expression of views that might coincide with those held by North
Korea should be interpreted as endangering national security. Notwithstanding the new President's
Fiirective for a narrower interpretation of the National Security Law, it was still in force, and until
it was amended to provide that such restrictions could be imposed only if genuinely and strictly
necessary, the Republic of Korea would continue to be in breach of its obligations under article 19
of the Covenant. Not only were certain political parties in Korea clamouring for its amendment,
l:rtit tfxe Committee had unequivocally stated that the Law as applied was incompatible with that
icle.

50. Another issue concerned pre-trial procedures and torture, which were linked. The delegation
had expatiated on the mechanisms adopted to prevent torture, one such being the monthly visit by
the public prosecutor to detention facilities. If, however, as stated in the report, a person could be
held for 30 days and, under the National Security Law, for 50 days, the public prosecutor's
monthly visit could hardly be effective. It had been stated in paragraph 118 of the report, and
corroborated by the delegation, that an arrested suspect could apply for a review of the legality of
the arrest under the new Penal Procedure Code. Article 9, paragraph 3, of the Covenant, however.
clearly prescribed that a detainee must be brought promptly before a judge or other judicial ofﬁce’r




as the most effective means of protection against police or other pressure, placing the onus
squarely on the State party. Since Korean law did not comply with that provision, a detainee could
meanwhile be dissuaded from seeking a review. He asked why the burden of application was
placed on the detainee, in flagrant breach of article 9. Further, while a suspect could not be
arrested without a warrant, one could presumably be obtained in his absence, thus violating article

9, paragraph 3.

51. The delegation had said that a detainee had the immediate right to be assisted by counsel.
What did the term actually connote? Did it include the right for counsel to be immediately
informed? According to one Korean NGO, it was difficult at times for counsel to gain access to
detainees. He requested more information on that subject. Also, a suspect could be detained for 10
days in police custody, followed by 10 days' detention by the public prosecutor, who could seek an
extension of a further 10 days. If indicted, the accused was kept in detention until the trial. Who

made the decision and on what grounds?

52. Mr. ANDO said he had been present at the consideration of the initial report of the Republic
of Korea, at the time of the cold war, when South-North tensions had been acute and the trauma of
the Korean war had still been very much in the minds of its citizens. But times had surely changed
dramatically, and the new President was applying what he had dubbed a "sunshine approach” to
North Korea. He hoped it would result in the unification of the two Koreas.

53. That having been said, he had some areas of concern. His first question related to the place of
the Covenant in the domestic legal system, which had already been raised during consideration of
the initial report. From the current report (paras. 9 and 10) it was clear that the Covenant took
precedence. However, the report was so cautiously worded as to be ambiguous, as instanced by
the statement that article 6 of the Constitution provided that international treaties promulgated
under the Constitution and the generally recognized rules of international law had the same effect
as the domestic laws. But what if subsequent domestic legislation contravened one of the
provisions of the Covenant once :t had been ratified? In the United States, international treaties
had the same rank as federal legislation, but in the event of conflict the treaty obligation prevailed. i

He inquired whether the same obtained in the Republic of Korea. i

54. He would like to know the situation on gender equality in the Family Law, and the outcome of
the work of the Special Committee for Revision of the Civil Code set up by the Government to
review that Law. He shared Mr. Kretzmer's concerns about the application of the controversial
National Security Law (NSL) and its inhibitive effect on exercise of the right to freedom of
expression. There was, of course, the espionage clause, but that did not stop the authorities from
treating relevant cases under ordinary criminal law or under a law specific to the interests it
wished to promote. Since it was clear that the Korean people wished to see the NSL abolished, he
wondered whether, with the change in the international atmosphere surrounding Korea, there was
any process of consultation with the authorities. The delegation had explained that the Security
Surveillance Law was also covered by the NSL. It could perhaps shed some light on the legal
effects and so-called reference purposes of the law-abidance oath prisoners were requested to take

upon their release.

55. Mr. Bhagwati (Vice-Chairperson) took the Chair.

56. Mr. KLEIN, referring to questions 7-11, expressed deep concern about the NSL. He could see
that the experience of the Republic of Korea had been difficult, traumatized as it had been by its
history of war, occupation and division. Coming himself from a country divided for 45 years, he
understood all too well the situation of a "front-State" situated along a border where antagonistic
ideologies and values confronted each other, and which might prompt it to develop attitudes held
untenable by others. Nonetheless, the criticism rightly levelled at it had stemmed not from an

underestifnation of the contipuing dangers to which it was exposed, but from the actions of a
deronocratlc Fepybllc. th.at claimed to ensure the human worth and dignity of all people (in the terms
of its Constitution) in its determination to avert danger. That very question had been at the heart of

rjl?e Coxpmittee‘s deliberations on the country's initial report, and must be at the heart of the current
iscussion.

57. The delegation had pointed to new developments, but although the period covered ended in
1996, the new directives remained just that. Based on the rule of law, a State's directives could not
alter the NSL; judges could not be bound by them, but by the Law in its current form. It was no
:sef:fet_how Korean courts had been applying that Law, and many things could occur between the
initiation of an amendment and parliament's enactment. Meanwhile, the Law remained in force
and caused grave concern, containing such terms as acts of an anti-State organization, State
secrecy and infiltration. As recently as 1997, a record 674 persons had been convicte& under the
Law; while Fhe number had declined, it remained large. Films, books, oral and written protests
and even pz_untings were censored under that Law, which could be easily used, as indeed it had by
the .R_epubllc of Korea, which saw itself as a "front-State", to interpret any protest against State
political action as abetting the enemy and to immunize its own policy against criticism. Thus, in
legal_ terms, the crux of the matter was that, in the formulation of punishable acts and in the ’
appllca?tlon of the Law, the principle of proportionality as a moderating element had been lost
from sight. Accordingly, the Law must be abolished or at least carefully amended against the
background of the Covenant as a whole. An important question was what should be done about
persons convicted under that Law, in contravention of the Covenant.

58. He had three specific questions on that subject. First, what did the constitutional guarantee
that national security restrictions on the freedoms and rights of citizens would not violate any
aspect of those rights actually entail in relation to the aforementioned cases? Second, what were
the form and duration of the correctional education provided in prisons (para. 191 of: the report) to
persons convicted for attempting to overthrow the democratic system? Finally, he confessed
himself baffled by the law-abidance oath that had replaced the "ideology-conversion oath". Surely
everyone was expectcd to abide by the laws of a State? The oath also constituted discriminatory
treatment, since it was not required of all citizens, nor even all prisoners. What were its precise
implications and actual effects?

?9. On the independence of the judiciary, he found questionable the system of reappointment of
J'udges, as established in article 105 of the Constitution, which perforce affected their
independence. He would like to know how many were not reappointed and why, and how they
would.cam their living. Were they barristers who could simply resume their practice? Or was their
financial security dependent on their judgeship?

60. Mr. LALLAH said that while the catalogue of positive measures taken by the Government of
the Republic of Korea since the consideration of the initial report was undoubtedly impressive, a
m_meer of problems remained. In the first place, the Constitution had not been reviewed and v:fas
still by no means clear-cut on the issue of practical guarantees of the enjoyment of basic rights
.Seconc'i, the Government did not seem to be clear in its own mind about the place of the Coven.ant
in the internal lfega! order. It had been brought to his attention that the Republic of Korea's report
to anoth.er monitoring body suggested that special laws took precedence over obligations under
mtemal_xonal treaties. Associating himself with the remarks of previous speakers on the subject of
the National Security Law (NSL), he remarked that there seemed to be a mindset in Korea that
preventf_:cl an objective assessment of what a basic right really was. Article 7 of the Law
unquestionably constituted a gross violation of article 19 of the Covenant. In reporting a decrease
of ground 25 per cent in the number of persons arrested under the Law in 1998, the delegation had
omitted to explain that the number of such arrests had risen by over 300 per cent between 1993
and 1997. Clearly the NSL was still being applied with great severity. Associating himself with




Mr. Klein's remarks about the so-called maw-abidance oath", he remarked that such an oath was
valueless when there was no guarantee that the law itself did not criminalize the exercise of
fundamental rights under the Covenant. In conclusion, he endorsed Mr. Klein's remarks
concerning the security of tenure of judges.

61. Ms. EVATT said that, while associating herself with the remarks made by previous speakers,
especially in relation to the NSL, she proposed to focus on questions 2, 3 and 4 of the list of
issues. Endorsing comments about the proposed abolition of the family headship system, she
noted the relative importance given to the birth of male children in Korean society and said that
she had read with alarm of the intense interest shown by prospective parents in having advance
knowledge of the sex of a foetus and the disproportionate numbers of abortions of girl babies.
Since, moreover, abortion was illegal in Korea in most cases, the very high abortion rate surely
contributed towards the country's relatively high rate of maternal mortality. In taking effective
steps to improve the status of women in society, the authorities should not only relax the
application of the abortion laws, but should also ensure that women had equal access to family

planning services.

62. While welcoming the adoption of the Prevention of Domestic Violence and Victim Protection
Act in 1997, she remarked that budget allocations for the implementation of the Act appeared to
be rather low. Was it true that the period of effectiveness of protection orders in cases of domestic
violence was limited to only two or three months, that rape was not included under the heading of
domestic violence, and that rape victims were still under social pressure to marry the perpetrator?
Other areas of concern were the difference between the marriageable ages for men and women
and the compulsory waiting period of six months for women wishing to remarry.

63. In the field of employment, she understood that many Korean women working in small
businesses did not benefit from labour standards or equal employment opportunities. The
establishment of a Presidential Commission and the enactment of the Gender Discrimination
Prevention and Relief Act were to be welcomed but further details were needed of the
Commission's functions, powers and accessibility to women workers. Lastly, referring to the low
level of women's participation in political life, she said that in that area, too, a comprehensive
review of existing laws was clearly required.

64. Mr. WIERUSZEWSKI, referring to the question of torture, said that the report and
information from other sources implied that efforts to eradicate the practice had not yet proved
fully effective. In connection with the statement in paragraph 92 concerning compulsory
inspections of detention facilities, he asked whether that meant that the prosecutor also had access
to detention areas run by the national intelligence agency. With reference to paragraph 94, he
welcomed the Supreme Court's decision of 28 September 1993 but asked for additional
information about the kind of proof a victim of torture had to produce. According to information
he had received, courts were reluctant to accept allegations of torture where there were no visible

signs of ill-treatment.

65. Referring to the establishment of the Human Rights Infringement Report Centre referred to in
paragraph 96, he asked for examples of complaints received by the Centre over the past two years,
and any action taken in consequence. The numbers given in paragraph 98 for cases where
investigating agents had been punished for violent or cruel treatment of suspects seemed
disproportionately small considering that over 700 complaints of ill-treatment had been filed
between 1996 and August 1998. It would appear that a climate of impunity still existed within the
law enforcement services, especially bearing in mind that complainants included not only
detainees under the National Security Law but also ordinary criminals.

66. Mr. YALDEN, welcoming the forthcoming establishment of a national human rights

commission, askefl for additional information about its functions, operation and budget. Would
members be appomted for a substantial number of years? Would its decisions be in the .nature of
ref:c.)mmendatlons or would they have executive force? Would its jurisdiction extend to the
military and the security forces? He also welcomed the steps being taken to improve the status of
women,_but thought that not enough information had been provided about results achieved so far
The settmg-up of a Presidential Commission was an excellent step, but was there no independent.
pody to logk into the matter? Could not the proposed human rights commission also play a role
me_'r - alia, in connection with meeting women's employment targets? What results had been ,
achieved by the Government's equal pay policy? Did an independent mechanism

exist for dealing with complaints from prisoners? The delegation had mentioned the possibility of

petitioning the Minister of Justice, but that was a government :
’ al rath
channel. 8 er than an independent

67. Mr. _ZA.KHIA asked who had the right to request a review of a law on grounds of
uncor_lsﬁltutlol:lality. He also requested more details about the proportion of women in university
an_d 'ClVll service posts and in the professions. Why was women's participation in parliament
minimal, despite the quotas introduced? Lastly, he wondered whether the protection of human

rights in the Republic of Korea would not be enhanced if NGO . : :
matters before the courts. s were given the right to bring

68. M[._S__C_},_I_E_II\I IN, referring to one of the two Optional Protocol cases involving the Republic of
Korea n_lentloned by an earlier speaker, recalled that in explaining the court decision against the
complainant, the State party had said that Mr. Tae Hoon Park had been convicted not because the
law' p_rrec} udfed tpe ap_plication of the Covenant but as a matter of necessity. How could such a
position be justified in a country where a state of emergency had not been declared? Clearly, the
National Security Law enjoyed priority over the Covenant. g

69. On Ehe q'uestion o_f prenatal sex selection already raised, he said that forcing a woman to abort
was a \{lOI&thﬂ of article 7 of the Covenant. Did the Korean Government see article 7 as a positive
obligation to take effective steps to eliminate such practices?

70. Turning to the question of the prevention of torture, he welcomed the action taken but noted
that'only a few of the numerous complaints filed resulted in an investigation and still fewer in the
pumshmer.lt ‘_)f the perpetrators. The root cause of the problem was perhaps the fact that the
Kore?n criminal system seemed to rely very heavily on confessions. It might be helpful if the rules
of I;\-ndffnce were tightened in that respect, for example by extending the withdrawal of a

;:}(:r ! s;zu;r;el-)t);i tﬂl’iel :;ﬁggzgto ii other evidence, including confessions by accomplices, obtained

71. In that connection, he referred to the second Optional Protocol ¢ j i
mvo?vmg the Republic of Korea that had been conii dered by the Co;an(iiif fé?eﬁ?gl l\)vith '
previous speakers that the pre-trial detention period was excessively long, he suggested that a
hlghe}' degree.of compliance with article 9, paragraph 3, of the Covenant ::ould be achieved b
ensuring that judges saw the detainee at regular intervals and that he or she received frequenty
visits fl-'om a d(?ctor a'nd a lawyer. A stricter separation of detention premises for persons held b
the pollce: the investi gating authority and the court, respectively, would also help to eradicate 2
torture. Did some trials take place inside the detention centre, or was that prohibited?

?ﬁ{.)lljal?ly, referring to the delegation's encouraging remarks about the long-term possibility of
a 0 ishing 'the dea.th penalty, he gskec! for an update of the situation with regard to death sentences
and executions. Did the current situation effectively amount to a moratorium?




73. Ms. CHANET said that positive developments since the consideration of Korea's initial report
included the prospective establishment of a national human rights commission and the withdrawal UNITED

of some, if not all, of the Republic of Korea's reservations to articles of the Covenant. On the NATIONS C C F
other hand, many points raised in connection with the initial report were still outstanding. No
amendments had been introduced in the Constitution, although some of its provisions, such as for

example paragraph 37 (2), were manifestly at variance with the Covenant. While welcoming the 4
fact that the Government appeared to be aware of the problem, she emphasized that the National International Covenant Distr.
Security Law was inconsistent with not only article 19, but also article 9 of the Covenant. on Civil and
Political Rights GENERAL
74. Agreeing with previous speakers that the pre-trial detention period was too long, she asked
what were the detainee's rights during that time. When could he first see his lawyer or a doctor? CCPR/C/SR.1792
Could the lawyer be present at the interrogation? When were his rights, including the right to be 22 November 1999

asked to be brought before a judge, explained to him? In any event, should that right not be

granted automatically? She invited the delegation to explain how Korea interpreted its obligations
under article 9, paragraphs 3 and 4 of the Covenant. Additional information about the conditions Original: ENGLISH
governing the issue of arrest warrants by the judge would also be welcome.

Summary record of the 1792nd meeting : j
75. In conclusion, associating herself with Mr. Klein's and Mr. Lallah's remarks concerning the ¥ CCPR/C/SR.1792. (S g : Rep :bhc of Korea. 22/11/99.
reappointment of judges, she said it had been brought to her notice that a judge who had convicted ; - (Summary Record)
five policemen had subsequently not been reappointed. She would be glad to receive further
information about the Republic of Korea's compliance with article 14 of the Covenant in that
connection. HUMAN RIGHTS COMMITTEE
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SUMMARY RECORD OF THE 1792nd MEETING

Held at the Palais des Nations, Geneva,

TOP HOME INSTRUMENTS DOCUMENTS INDEX SEARCH .
E UM S DOC . on Friday, 22 October 1999, at 3 p.m.

© Copyright 1999
Office of the United Nations High Commissioner for Human Rights
Geneva, Switzerland

Chairperson: Ms. MEDINA QUIROGA
CONTENTS

CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES UNDER ARTICLE
40 OF THE COVENANT (continued)

Second periodic report of the Republic of Korea (continued)

The meeting was called to order at 3.10 p.m.

CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES UNDER ARTICLE
40 OF THE COVENANT (agenda item 6) (continued)

Secor}d periodic report of the Republic of Korea (CCPR/C/114/Add.1 and CCPR/C/67/L/KOR)
(continued)

1. At the invitation of the Chairperson, the Korean delegation resumed their places at the




Committee table.

2. Mr. BHAGWATI noted the progress that had been made in human rights in Korea, but said
there was still room for improvement and echoed the concerns expressed by the other members of
the Committee. He would like some clarification of article 111 of the Constitution, laying down
the functions of the Constitutional Court, which stated that the Court examined the
constitutionality of laws at the request of the courts and "constitutional complaints as prescribed
by Act". He wished to know what was meant by that formula: whether an individual could
challenge the constitutionality of a law by submitting a complaint directly to the Constitutional
Court or whether only the courts could submit such a complaint. That was not clear from the
wording of article 111 of the Constitution. He wondered also whether there had been cases of
individuals contesting the constitutionality of a law by citing a violation of the Constitution or the
Covenant, and whether any law had actually been declared unconstitutional.

3. He was concerned also about the independence of the magistracy, which was at the heart of
democracy, the rule of law and respect for human rights. He considered the irremovability of
judges particularly important, since, if judges depended on the goodwill of a political party to
remain in office their independence was compromised. Thirdly, he had noticed in paragraph 167
of the report, concerning the application of article 14, paragraph 3 of the Covenant, a surprising
practice: "upon recognition that a witness cannot make a sufficient statement in the presence of
the accused [...], the accused can be ordered to withdraw from the court to allow the witness to
state his or her opinion. In this case, when the witness has finished his or her oral statement, the
gist of the statement shall be announced to the accused by the court official after returning the
accused to the courtroom (para. 297 of the Penal Procedure Code)". He wished to know in what
circumstances that procedure was applied and how, in such conditions, the accused could cross-
examine the witness, for, if he could not, the safeguard of article 14 was breached.

4. He referred to a communication from a Korean who had applied to the Committee under the
Optional Protocol because he had been convicted for trade union activities. The Committee had .
recommended that he be compensated. The author of the communication had been obliged to
bring an action for damages, which had been taken as far as the Supreme Court and had failed.
Consequently, the Committee's recommendations had not been put into effect. He wished for
some clarification. Lastly, he expressed surprise and sadness at the practice of including
fingerprints on identity cards, which was tantamount to treating the holder as a potential criminal. H

5. Mr. HWANG (Republic of Korea), replying to the oral questions on the National Security Law,
said that some of them, he felt, arose from a misunderstanding about the type of person detained
under it. Of those detained, 83 per cent were members of Hanchongnyon, the Korean Federation
of General Student Councils, which had as its main aim the overthrow of the Government of
Korea in accordance with the unification designs of the socialist regime imposed by the
dictatorship which had ruled North Korea for over half a century, whose main argument was that
the Republic of Korea had been colonized by the United States. Hanchongnyon had decided to
attack and overthrow its enemy, the Government, through incessant violent and destructive action
by militant organizations with telling names such as Front Line, Anti-American Entity and
Liberation Army, set up to organize illegal demonstrations during which they used fire hoses and
Molotov cocktails. A policeman had been stoned to death and 6,000 people had been injured at
Seoul University in 1996. To give the Committee a proper idea of the violence of the 1996 student
demonstrations, the Korean delegation had circulated a brochure by the National Security Agency
with photographs of students confronting riot police, throwing stones and brandishing hoses, and
of masked individuals setting fire to police officers and barricades. The university buildings had
been sacked and destroyed during the demonstrations. Hanchongnyon had never shown any
remorse over the result of the violence and had even boasted of its triumphant victory. In 1997,
during a University opening procession, the students had occupied and blocked the main Seoul

thr:)roughfare for seven days, thrown grenades and caused the death of a policeman. They had
seized two civilians whom they took to be police informers and beaten them to death with fire
hoses: The Supreme Court had thus ruled on 3 September 1998 that the central Hanchongnyon
organization was an organization in enemy service within the meaning of article 7, paragraph 3, of
the National Security Law. Since then some students had left the movement, but those who still
belonged were pursuing their subversive activities to overthrow the lawful Government of the
Republic of Korea, which would take rigorous measures to uphold order. Other than students, the
majority of those convicted under the National Security Law were spies, accomplices in espionage
or persons accused of having relations with North Korea.

6. The law-abiding oath had taken the place of the ideological conversion oath, which had been in
force for over 60 years and had its origins in Japanese colonial legislation. Upon coming to power,
the present Government had attempted to abolish the system entirely, but had been checked by
hostile public opinion. Consequently, it had replaced the ideological conversion oath with the law-
abiding oath, which was not in conflict with freedom of expression.

7. Questions had been asked about the Government's issuing of a directive urging the executive to
interpret the National Security Law strictly and apply it with caution: such a directive could not be
imposed on the judicial authorities. While that was true, it was to be noted that the judiciary
voluntarily respected the obligation to interpret the law strictly.

8. Concerning the revision of the National Security Law, background knowledge of Korea was
once again required in order to understand the situation. The political parties in the ruling
coalition held a slim majority. The opposition Grand National Party, numerically the largest, was
openly hostile to the revision of the Law, considering the Korean public in general to be opposed
to the revision. The Grand National Party had even launched a petition against the revision; thus it
was clear that the National Security Law was not abused by the Government.

9. Mr. KIM (Republic of Korea) added that the laws and regulations of a country generally
reflected its history and society, which were never fixed but in constant flux. It was in that light
that the Government of Korea envisaged amending the National Security Law. When the
Government came to power, there had been debate as to whether to abolish the Law. Now,
however, it was felt that abolition would be too radical a measure, and that revising certain articles
would be more appropriate. Article 7 was currently under discussion: that article could admittedly
be problematic. His delegation could not agree that the law was terrible; it was a law that reflected
the terrible situation in Korea. The fact that the law had both supporters and opponents was a
mark of the pluralism of Korean opinion. The authorities would seek a national consensus on the
wording of article 7 and would take into account the opinions expressed by the Committee, which
provided guidance to States parties on the way to comply with the Covenant.

10. He went on to reply to the questions about the revision of the Korean Civil Code. There were
three main elements to the proposed revision: whether the status of head of the family should
continue to be limited to men; whether the mandatory waiting period for remarriage after divorce
should be maintained; and whether the prohibition of marriage between people with the same
surname and family origins should remain. Debate on the subject in the Republic of Korea had
been very animated, particularly as it concerned the status of women, and traditionalists had
expressed opposition to any amendment of laws which in fact reflected culture and history. In the
end, the Government had decided to abolish the mandatory waiting period for remarriage after
divorce. The relevant provision had been amended and the text was currently under examination
by the National Assembly. Second, the Government had been unable to identify any national
consensus or convergence of opinions on abolition of the provision restricting the status of head
of the family to men. Third, the same was true of the prohibition of marriage between people with
the same surname and family origins. In practice, however, administrative arrangements were




occasionally made for people affected by the provision to register their m'a{riages under the law. In
the present climate, there was no consensus for the abolition of that provision.

11. Two members of the Committee had noted the imbalance between the numbers c:f male and
female births and linked it to abortion and foetal gender selection. Abortion was a crime under the
Penal Code, but there was a law permitting abortion in three situatic.ms: rape,_inccst, and where
pregnancy might have very serious consequences for the mother. His delegation -had no figures to
show whether there really was an imbalance between the numbers of boys_ and girls bprn. There
was an undeniable preference for boys among the Korean population, but it was considerably less
marked in the cities than in the countryside. It was thus a question of education, and the
Government would have to act to dissuade the public from using illegal abortion to favour the

birth of boys.

12. It had been observed that the budget of the Republic of Korea for combating domestic
violence was too small, which was true. The Government would attempt to increase that budget as
part of its efforts to improve women's status. Regarding labour discrimination and equal pay, _
mention had been made of the difficulties encountered by women at the head of small companies.
He would say that there was no discrimination in law and that it was the duty of thfz Government
to combat de facto discrimination. The delegation had been asked if it had an English-language
version of the National Plan to improve the position of women (paras. 36-38 of .the report);
unfortunately it did not, but would send a copy to the Rapporteur; of the Committee.

13. The Committee had asked whether in 1996 the 10 per cent target for women employed in the
civil service had been achieved. It had been met in the Ministry of Foreign Affairs, where t‘he
latest recruitment examinations for foreign-affairs officials had led to the employment Pf eight
women out of a total of 40 new recruits, representing 20 per cent. The Ministry of J ustice
remained more conservative. It must be remembered, however, that the target was a guideline, a
recommendation, not a hard and fast rule. The Presidential Comnﬁﬁqe on Women (§ee_ para. 39 ff.
of the report) was under the direct control of the President, to whom it re;;orted, while its |
predecessor, the Committee on Gender Policy, had been under the authonty_ of t'he. Oﬂ.ice of the
Minister of State. It had quite a broad mandate: where it perceived gender discrimination contrary
to the principle of equal rights, it issued an opinion and, if the matter was not resolved to its
satisfaction, it could take legal action and lodge an accusation. The Committee had asked 'whether
rape was covered by the definition of domestic violence. The two members of the delegat_lon w-ho
worked as public prosecutors said that it was. However, they were not aware of any case in whlc:h
a wife had accused her husband of the crime of rape.

14. Mr. LEE (Republic of Korea) said he would respond to the questions about: safeguards for
people under arrest or in detention. Unfortunately, the delegation had had too little time to
compose its replies, and the questions which had not been answered would be dealt with in the

next periodic report.

15. Access to counsel was a right protected in law and in practice that applied equally to 1:_:e-ople
suspected of violations of the National Security Law. Once a month,. public prosecutors visited the
premises of the Agency for National Security Planning. Those premises were not to be used to
hold people under arrest, but people suspected of violating the.Nat:lonal Security Law could be
detained at the police station closest to the Agency so the public prosecutors also m'ade monthly
visits to the police stations. As stated in the report (para. 118), a revif;w of the legality o'f an arrest
was possible but not automatic; the person concerned had to request it. In 1299, appr0{<1.mately 77
per cent of those arrested or detained had requested a review. The investigating authorities were
required to inform suspects under arrest that they were entitled to the services of cr_)unsel. In
practice, if a suspect did not have a lawyer, the Bar Association was asked to appoint the fjuty
lawyer of the day. Suspects could be held in detention for up to 30 days, or up to 50 days if

suspected of violating the National Security Law. The public prosecutor's department could
release them at any stage. Once charged, they could be detained for a maximum of six months, but
could be released on or without bail. The Minister of Justice had given instructions that
investigation without detention of the suspect should be the rule, and the Supreme Court had
ordered all courts to follow it strictly.

16. Confessions obtained by means of torture were not admissible as evidence and investigation
service officers found guilty of ill-treatment or torture never escaped unpunished. During the
period 1995-1998, the authorities had received 57 complaints of torture, of which 51 had been
declared inadmissible and five were still under investigation: in the remaining case, charges had
been brought, but the defendant had been found not guilty. An accomplice's confession could
serve as evidence, according to case law of the Supreme Court. There were no rules governing
medical intervention during an investigation, but if a suspect was ill, the police or the public
prosecutor would call a doctor. In emergencies, a suspect could be arrested without a warrant and
kept in custody for 48 hours; after that time he could be held only if a court had issued a detention
warrant within the 48 hours: otherwise, he had to be released.

17. Regarding the independence of the National Human Rights Committee, it was to be noted that
its members could not be removed from office unless physically or mentally infirm or sentenced
to imprisonment or disciplinary sanctions. The Committee established its own general policy
totally independently of the Ministry of Justice, to which it was not even required to report.

18. Mr. KIM (Republic of Korea) added that the human rights bill currently before the National
Assembly clearly said that the Human Rights Committee would be able to make recommendations
to the military authorities and security organs. While they would only be recommendations, the
publicity they received would ensure that they had a certain influence. As concerned the death
penalty, a member of the Committee had asked about the fate of a Pakistani national and his
accomplice who had been sentenced to death for murder. Both had been granted amnesty and
were now in their home country; he was not aware whether they had been tortured during the
investigation. The abolition of the death penalty was a long-term objective and no date had been
set for the time being. Some 30 persons under sentence of death were currently in Korean prisons.
No execution had taken place in recent years, particularly since the new Government had come to
power.

19. His delegation had taken careful note of the Committee's comments to the effect that article
37, paragraph 2, of the Constitution could conflict with the Covenant; he assured the Committee
that the restriction made in that paragraph was only ever narrowly interpreted.

20. Mr. HWANG (Republic of Korea) returned to the appointment of Jjudges, which appeared to
be of great concern to the members of the Committee. A judge's functions were surrounded by
safeguards enshrined in the Constitution and the Courts Organization Act. Would-be judges had
to take an examination which only a very small number of candidates would pass: following that,
they underwent two years of training at the Judicial Training and Research Institute. Depending on
their results and wishes, they would become judges, public prosecutors or lawyers. Judges were
not irremovable: such a system would not be popular among Koreans. Instead, there was a
reappointment system. It was extremely rare, however, for a reappointment to be refused.
Recently, it had been necessary to replace three Supreme Court judges because their mandate had
expired. The President of the Supreme Court recommended candidates although, according to the
law, judges were appointed by the President of the Republic with the approval of the National
Assembly: that power of recommendation was the guarantee that Supreme Court judges were

fully independent of the executive. The reappointment of judges was being studied by a number of
non-governmental organizations and there were no grounds for fearing that the system could be
used to eliminate particular judges or force them to act in a certain manner.




21. Concerning the difficult issue of the relationship between international treaties and national
legislation, article 6 of the Constitution provided that treaties ratified under the Constitution had
the same effect as the laws of the Republic. That provision was subject to differing interpretations
in Korea, where the issue was debated widely. There were different laws with the following
hierarchy: the Constitution had supreme authority, followed by the laws passed by the National
Assembly, then the presidential decrees provided for by those laws and, finally, ministerial
regulations. International treaties were also very varied and not all had the same weight. Certain
provisions of international law put States parties under binding commitments to the international
community, but that did not automatically mean that individuals were entitled to invoke them
directly. The place of each international provision within national law had to be determined case
by case. Supreme authority to interpret the laws lay with the Supreme Court, but, to date, no
ruling had been made on the issue. Lastly, his delegation needed more time to reply to the
question about laws being ruled unconstitutional.

22. The CHAIRPERSON thanked the delegation for the information and invited it to reply to
questions 12 to 19 on the list of issues.

23. Mr. LEE (Republic of Korea), replying to the question about telephone-tapping, said that in
1993, pursuant to article 18 of the Constitution guaranteeing the privacy of correspondence, the
Government had passed a law on protection of correspondence, regulating the conditions in which
telephones could be tapped and communications could be restricted by the authorities. The rule
was that such measures could be taken only with written authorization from a judge. The law
restricted the cases in which tapping was authorized: it was allowed in the event of infractions
listed in the Criminal Code or breaches of the legislation on narcotics and psychotropic drugs. The
public prosecutions department had to seek authorization from a judge, who could provide it for
no more than three months. If national security was at risk, authorization had to be obtained from
the presiding judge of a higher court and could be provided for no more than six months. In
emergencies, the public prosecutor=s department or an officer of the criminal investigation service
could take action to restrict mail and telephone communications but had to secure authorization
within 48 hours of doing so, failing which the restriction must be lifted immediately. Illegally
intercepted mail and telephone conversations could not be admitted as evidence in court or
disciplinary proceedings and the culprits were liable to prosecution and could be sentenced to up
to seven years= imprisonment. The judicial authorities issued 445 authorizations in 1997, 480 in
1998 and 124 from 1 January to the end of May 1999, mostly in connection with drugs or arms
trafficking. On 11 December 1998, a proposal to amend the law on protection of correspondence,
increasing the penalties for illegal telephone-tapping and offering improved protection for
information acquired by such means had been submitted to the National Assembly. Pending
adoption of the new text, the Minister of Justice had given instructions for all documents
pertaining to telephone-tapping to be protected and for officers of the criminal investigation
service to be strictly supervised when they took such measures.

24. Mr. HWANG (Republic of Korea), responding to issues 13 and 14, said that before describing
progress in labour relations since the submission of the previous periodic report, he must point out
that Korea had entered a reservation to article 22 of the Covenant. Despite that reservation, the
Government had continued its efforts to reform labour legislation and on 15 January 1998, the
first tripartite commission, consisting of representatives of the Government, the employers and the
workers, had met. The goal had been to overcome the economic crisis and establish new working
relations among all the parties. The commission had concluded by adopting a social agreement
representing a commitment on all sides to turn the national economy around. A second tripartite
commission had met to review progress in implementing the decisions taken by its predecessor
and consider further action. In May 1999, a law on the establishment and functioning of the
tripartite commission was passed to reinforce the commission=s role as an advisory organ. The

third tripanite.commission would begin work on 1 November 2000 and would undertake a
detailed examination of all labour relations issues.

?5. Concerning restrictions on trade union membership and the right to strike, notable
improvements had been secured in the recognition of trade unions. The 1997 Law on trade unions
and labour relations strengthened workers= rights to form and join trade unions. Until then, there
had bsee_n only single trade unions, and the Government was making efforts to unify the coliective
bargammg mechanisms. The unification process would require time, and it was one of the issues
whlf:h the tripartite commissions were called upon to examine. The first tripartite commission had
demdc.d on 6 February 1997 to revise all provisions relating to teachers' unions, and the second
commission had reached agreement on how to safeguard teachers= right to form and join unions.
A draft adopted on 6 January 1999 would permit teachers to form and join unions from 1 July
1999._ The issue of teachers= unions was extremely controversial, since Confucian tradition held
teaching as an almost sacred profession. Hence, agreement by the commission and willingness on
fhe part of the Government had been essential to progress. On 1 July 1999, teachers= groups
including the Federation of Korean Trade Unions, the Korean Union of Educational and Teaching
Worqus and the Confederation of Teachers= Organizations had all established trade unions. The
first tripartite commission had decided on 6 February 1998 to grant civil servants the right of
associ.ation. In the first instance they had been authorized to form workplace associations; the
organization of proper unions would be the second stage. A law to that effect had been adopted on
20 February 1998 and had entered into force on 1 January 1999. Civil servants= associations had
there'fore been set up in the workplace to discuss matters such as health, working conditions and
efficiency. Only civil servants at grade 6 or below could belong to associations, those from grade
5 upvs.far-cls being classed as administrators. Most civil servants could be members of such
associations, since only 8 per cent (the upper ranks) were not. The number of workplace
associations could be expected to increase considerably when the second phase of civil service
reorganization reached completion. All questions relating to the establishment of trade unions as
SllC-h would be examined at the forthcoming meetings of the tripartite commission, which would
review the results of the associations= work and would also take public opinion into account.

26. In relation to the arrests of trade union leaders, it had to be emphasized that the Korean
Govement guaranteed basic trade union rights such as freedom of association and the right to
cc_)llectlve action. However, it did take care to ensure that illegal activities accompanied by
v1olc?nce and destruction were punished. In the Republic of Korea, strikes often led to violence
and illegal occupations of university sites or buildings and damage to property were common. :fhe
Government tried to arrange compensation for victims, but to little avail. The Constitutional Court
pad, moreover, declared the Civil Code provisions inadequate for punishing troublemakers in
1lle_ga1 strikes, since, often, the union agitators in such strikes were not in a position to compensate
the,:lr employer for the damage inflicted, and, as proceedings by an employer against trade
umonis?s often led to more industrial action by workers, employers would then withdraw their
f:omplam_ts. That was the context in which 14 trade unionists had been sentenced or were currently
in detention awaiting trial. The Government would continue to guarantee the right to strike, but it
mtegded to suppress illegal strikes accompanied by violence or destruction, acting within tl’le law
and in f:onfonnity with internationally recognized standards. Generally, the authorities were
determined to improve the labour relations system and carry out the reforms needed to turn the
economy around.

_27. In reply to question 15, he said that the organizers of open-air demonstrations were required to
1{1f0rm the head of the relevant police station. When it was clear that the demonstration posed a
nsk. to peace and public order, the head of the police station could ban it, providing written
notification and reasons for the ban to the organizers. His decision could be challenged before the
competent municipal or provincial authorities, which were required to acknowledge receipt of the
challenge within 72 hours and reach a decision within 24 hours following the acknowledgement




of receipt, failing which the ban was invalidated. The demonstration could also go ahead if the
ban was patently illegal or unreasonable. In such cases, the decision to ban could be challenged
before a higher court within 10 days, and the court had three months in which to give its ruling.

28. Mr. KIM (Republic of Korea) said in reply to question 16 that the principles of equality of
rights, particularly between men and women, and of non-discrimination were enshrined in the
Korean Constitution. Additionally, the human rights bill contained language designed to prevent
all discrimination on the grounds of sex, religion, age, social background, race, colour, national
origin, political opinions and other factors.

29. Turning to question 17, he emphasized the provisions of article 6, paragraph 2, of the
Constitution, whereby the status of foreigners was guaranteed in accordance with international
law and the provisions of international instruments. Enforcing that article was the responsibility of
the immigration services under the supervision of the Ministry of J ustice, each branch of which
had an official responsible for checking at least once monthly that foreigners= rights were being
respected and recording his findings. There was no other organ responsible for seeing that
foreigners= rights were respected but there was a mechanism for appealing against decisions by
the immigration services. No law guaranteed Koreans and foreigners equal employment rights.
Foreigners wishing to spend more than 90 consecutive days in the Republic of Korea were
required to obtain a residence permit. Such permits were not granted to manual workers. Official
figures indicated that at the end of 1998 there had been more than 160,000 foreign workers in the
country and illegal workers numbered over 100,000 more. Both categories were subject to the
standards for equality in employment. Hence, illegal migrant workers who suffered ill-treatment
could complain to the labour inspectorate and the law on working conditions applied to them.
They were, however, required to leave Korean territory after receiving compensation. Foreign
industrial trainees were permitted to remain in Korea for a maximum of three years, but their stay
could be extended if they had lived there for at least two years and received a certificate of

competence.

30. Concerning the action taken on the Committee=s recommendations in three matters which it
had examined (question 18), the Committee had asked the Korean authorities to ensure that the
authors were compensated, take steps to avoid any repetition of such occurrences, and publicize
its findings. Compensation could be granted under the law if a convicted person was found
innocent of the offences attributed to him, was retried, or brought legal proceedings for
compensation. Neither Mr. Kim (communication No. 574/1994) nor Mr. Park (communication
No. 628/1995) had asked to be retried or compensated. Mr. Sohn (communication No. 518/1992)
had lodged an appeal with the Supreme Court, which had been dismissed in March 1999, and
hence could not claim compensation. The action taken to prevent a repetition of such occurrences
had already been described in replies to other questions by the Committee. Lastly, the
Government had had translated and publicized in the media in March 1999 the Committee=s
findings on the three cases. The Permanent Mission of the Republic of Korea at Geneva had sent
the Office of the United Nations High Commissioner for Human Rights information about Mr.
Sohn when it had been asked for information about Mr. Park; that error would be corrected.

31. In reply to question 19, Mr. Kim recapitulated paragraphs 12 to 14 of the report and added that
human rights education was now provided in schools and universities.

32. The CHAIRPERSON thanked the Korean delegation and invited members of the Committee
to ask additional questions.

33. Lord COLVILLE commented that the development of electronic technology in the Republic of
Korea was at a very high level, as indicated in paragraphs 180 and 181 of the report
(CCPR/C/114/Add.1). However, the situation as described by various non-governmental

organizations had been passed over in silence, and the report gave no information on the
enormous ele_ctronic databases which had been set up. States parties were required to take account
of the Committee=s General Observations when compiling reports; the Committee had produced
a Gene}'al Observation (No. 16) concerning article 17 of the Convention, in particular the
prote‘-:tloon of privacy and databases. Thus, the Korean authorities were required to refer to it when
describing the implementation of article 17 in their country.

34. Hfs noted that the Republic of Korea had a national computer network which had enabled it to
compile a mass of information on every individual. Had the State established, or was it planning
to establish, any other such facilities? It would be equally important to know what information
was held in the databases and for what purposes. All the evidence suggested that private
organizations also had computer databases; the State party ought in every case to take care to
ensure that individuals could check what information on them was being held on databases and
have access to it so that any errors would be rectified. It was important also, following the
European model, to establish independent watchdog bodies to uphold the right to inviolability of
on-c's private life. He understood that the protection of personal information held by public or
private organizations was essentially governed by criminal law. That was most unsatisfactory,
since the issue of databases was much broader than the scope of criminal law and embraced
aspects of private life which belonged in civil law. He was aware that the issue was broad and
‘_:omplex, and that the Korean authorities needed time to consider it in depth; he did not expect an
immediate reply. The matter should, however, be dealt with in detail in the next periodic report
notably in the light of the practice and legislation of other countries. ’

35. The Korean delegation had indicated that a genetic database was being set up. He wished to
know what for, what information it would contain, who and what offences it would cover, and on
what grounds. In his view, people DNA-tested in a rape case and shown by the test to be innocent
should not be included in the database. He would be glad to hear what the Korean delegation had
to say on the subject.

36. Lastly, he queric-:d the Practice of putting fingerprints on identity cards, which raised questions
about respect for private life and the prohibition of degrading treatment. He expressed a wish for
clarification on that issue also.

37. Mr. .K.LEIN’ noted from paragraph 213 of the report that demonstrations on main roads could
be prohibited _by presidential decree. Such a general and abstract prohibition did not seem to be in
accordance with article 21 of the Covenant in that it was imposed by presidential decree and not
under a law as article 21 required.

38: The- clause mem_ioned in paragraph 222 of the report, limiting to one the number of trade
unions in an enterprise, was contrary to article 22 of the Covenant and represented a restriction on
freedom of association: observations would have to be made on the subject.

39. ?gragraph 227 of the report stated that Amembers of the press are now permitted to join
[pplltlcal] parties@. He was surprised that the authorization dated only from December 1993 and
wished to know whether other categories of people were prohibited from joining. Regarding the
statement in paragraph 192 that Apolitical activities of religious organizations are forbidden@, he
wxs'hc'u'i to know the legal basis for the ban and what was to be understood by Apolitical ’
activities@. Were churches, for example, prohibited from protesting at social injustice?

40. Mr. KIM (Republic of Korea), in reply to the question on fingerprints, agreed it was fair to ask
why Korea continued to take fingerprints when it had asked Japan to stop doing so. Korea was in
fact challenging an inequality, for the Japanese authorities only took fingerprints of Koreans living
in Japan and not of Japanese nationals, which was discriminatory. Conversely, and in accordance




with the principle of equality, everyone living in Korea, both Koreans and foreigners, was
fingerprinted, and so there was no discrimination since the treatment was the same for all. The
question would be discussed more thoroughly in the following periodic report.

41. As to the potential threats to privacy posed by certain electronic applications, he stated that the
Korean Government would in its next periodic report indicate the action it would take to remedy
the problem. He added by way of example that the Ministry of the Interior had been obliged to
abandon plans for an electronic database to improve the citizen registration system as a result of

the opposition they had provoked.

42. A ban on membership of political parties applied to civil servants and to judges. Religious
groups as such were prohibited from taking a partisan stance, i.e. supporting a particular political
party, but the ban did not apply to their members as individuals.

43. Mr. HWANG (Republic of Korea) said in reply to the question about the powers of the
Constitutional Court that the Court had jurisdiction to rule on the constitutionality of internal laws
and to bring charges against senior officials (ministers, judges etc.). It also resolved disputes over
the extent of ministries' authority. Anyone who believed that his constitutional rights had been
violated could apply to the Constitutional Court at any time.

44. In connection with the practice mentioned in paragraph 167 of the report, which, according to
one member of the Committee, could hamper cross-examination, he explained that it was for the
judge to decide whether the defendant should leave the courtroom. Such decisions were rare; they
were normally taken when the witness was a young child or when it was necessary to protect the
victim of a rape. In such cases, counsel for the defence remained in the courtroom to assist with

the cross-examination.

45. Data from genetic databases were used only in police investigations. The ban on
demonstrations on main roads, was justified by the fact that Seoul was a very populous city with
enormous traffic jams. The law stated that such a ban had to be imposed by presidential decree
and be limited to a very restricted area.

46. Concerning trade unionism in enterprises, the Law of March 1997 on relations with trade
unions provided for multiple trade unions to be permitted from 1 January 2002. The delay had
been thought necessary to standardize collective bargaining methods, since Korea had not had
multiple trade unions in enterprises. -

47. The CHAIRPERSON thanked the delegation for its information. Its replies indicated some
progress in human rights, including restraints on disciplinary measures and the adoption of laws
on the advancement of women and against domestic violence. She was pleased that Korea had
withdrawn its reservations to article 7 and article 23, paragraph 4, of the Covenant, and hoped the
remaining two would soon be lifted. The Committee still had a number of concerns, first among
them being the National Security Law. The Korean delegation had indicated that the Government
wished to revise that law but was opposed by public opinion and that the law reflected Korean
society and its history. In the Committee=s view, public opinion was never a justification for
violating the Covenant and any text conflicting with international standards was unacceptable.
The Committee was pleased to hear that Korea would take its recommendations into account, but
it had already recommended reform of the National Security Law after discussing the previous
report in 1992. It wished to know the status of the Covenant under Korean law, for paragraph 9 of
the periodic report stated that the Covenant took precedence over domestic legislation. That might
be the Government's official position, but it appeared that certain State organs disregarded it. The
authority of the Covenant in Korea was therefore not clear. Additionally, the Committee feared
that inadequate attention was paid to preventing and monitoring torture. Of 57 complaints of

torture, 5% had been rejected out of hand or after charges had been brought, showing that
investigative procedures were ineffective. Torture was a crime and the State had an obligation to
investigate those complaints. In general, it appeared that the system of safeguards for people
depnvet?l of their liberty was inadequate and tended to increase the risk of torture. It that
connection, she regretted the absence of a reply to the question about the importance attached to
confessions as evidence of guilt. Likewise, article 9, paragraph 3, of the Covenant, required
anyone arreste_d or detained to be "brought promptly before a judge", which did n(;t always seem
to be the case in Korea. Regarding article 14 of the Covenant, the Committee had misgivings
about the information given in paragraph 167 of the periodic report, which gave the impression
’_[hat a lawyer was not always present at the examination. It was also not fully satisfied of the
independence of the magistracy, given the appointment procedure.

48. The Committee was pleased with the progress on the status of women, on which numerous
laws had bFen passed. The delegation had indicated that public opinion was resistant to change:
the Con?mmee considered it the responsibility of the State to overcome that resistance. In that .
connection, the reaction of the Ministry of Justice to quotas for women was symptomatic. It
appeared that there were also State organs opposing improvements in the lot of women. 'f'he
Ko_rean delegation seemed to have misunderstood the question about freedom of association and
a_rtlcle 37 of the Constitution. The question was how a presidential decree could limit human
rights whep a decree was below a law in the hierarchy of instruments. In a democracy, limitations
were certainly necessary, but they should not take the form of general and abstract pr(;hibitions
Finally, the Committee hoped that restrictions on freedom of association would be lifted, for th;:

provisions mentioned in paragraph 222 of the periodic report were incompatible with the
Covenant.

49, Shg congratulated .Korea on the human rights measures taken and expressed a hope that the
Committee=s concluding observations would encourage the Government to convince the other
State organs of the need for change.

Commit!ee, whose comments and criticisms would spur his country on to further progress in
human rights. He believed it essential to recognize problems and shortcomings and to rectify
them. The Government and people of Korea had the will to advance further towards democracy

and full respect for basic rights. He added that the questions which had not bee
be dealt with in the third periodic report. L n answered would

51. The Korean delegation withdrew.

The meeting rose at 6 p.m.
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Republic of Korea

1. The Committee considered the second periodic report of the Republic of Korea
(CCPR/C/114/Add.1) at its 1791st and 1792nd meetings (see CCPR/C/SR.1791 and SR. 1792), held
on 22 October 1999, and adopted the following concluding observations at its 1802nd meeting
(CCPR/C/SR.1802), held on 29 October 1999.

A. Introduction

2. The Committee welcomes the second periodic report submitted by the Republic of Korea within
the specified time limit. The Committee regrets, however, that despite its comment that the initial
report of the State party did not include sufficient information about implementation of the Covenant
in practice, the second periodic report suffered from the same deficiency. The Committee further

. regrets the lack of responses to a number of questions posed by its members during the examination
of the report. As a result, the Committee was prevented from fully monitoring compliance by the
State party with all provisions of the Covenant.

B. Factors and difficulties affecting the implementation of the Covenant

3. The Committee appreciates the security concerns of the State party that result from the fact that no
final agreement has been reached between the two Koreas. The Committee stresses, however, that
citing security concerns does not of itself justify restrictions on Covenant rights, and that even when
a state party is faced with genuine security problems restrictions on rights must meet the
requirements of the Covenant.
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C. Positive factors

4. The Committee commends dissemination of the report among non-governmental organizations
that contributed significantly to the Committee's examination of the report. The Committee takes
note of an increasing openness of society, as is evident from abolition of the Performance Monitoring
Committee, which had been responsible for censorship of the performing arts.

5. The Committee notes the enactment of a number of laws aimed at strengthening protection of
Covenant rights, especially the rights to equality protected under article 2, paragraph 1, and articles 3
and 26 of the Covenant. These laws include the Basic Women's Development Act, amendments
introduced in the Employment Equality Act, the Handicapped Employment Act, the Gender
Discrimination Prevention and Relief Act and the Prevention of Domestic Violence and Victim
Protection Act.

6. The Committee notes measures undertaken to enhance awareness of the Covenant and of human
rights in general that include obligatory human rights training for judges, lawyers and prosecutors. It
also welcomes the translation into the Korean language and distribution of the major international
human rights instruments.

D. Principal Areas of Concern and Recommendations

7. The status under domestic law of the rights provided for in the Covenant remains unclear,
particularly since the Korean Constitution does not enumerate all of these rights and the extent and
criteria under which they may be limited. The Committee is concerned that article 6 of the
Constitution, according to which international treaties ratified by the State party have the same effect
as domestic laws, has been interpreted as implying that legislation enacted after accession to the
Covenant has status superior to that of Covenant rights.

8. The Committee reiterates its grave concern expressed after consideration of the initial report
regarding the continued existence and application of the National Security Law. According to the
State party, the National Security Law is used to deal with legal problems that arise from the division
of Korea. However, the Committee is concerned that it is also used to establish special rules of
detention, interrogation and substantive liability that are incompatible with various articles of the
Covenant, including articles 9, 18 and 19.

The Committee reiterates the recommendation made after consideration of the State party's initial
report that the State party phase out the National Security Law.

9. The Committee considers that the scope of activities that may be regarded as encouraging
"anti-state organizations" under article 7 of the National Security Law is unreasonably wide. From
the cases that have come before the Committee in individual communications under the Optional
Protocol, and other information provided on prosecutions brought under article 7, it is clear that the
restrictions placed on freedom of expression do not meet the requirements of article 19, paragraph 3
of the Covenant, as they cannot be regarded as necessary to protect national security. The Covenant
does not permit restrictions on the expression of ideas, merely because they coincide with those held
by an enemy entity or may be considered to create sympathy for that entity. The Committee also
emphasizes that internal directives regarding prosecution policy do not provide adequate guarantees
against the use of article 7 in a manner that is incompatible with the Covenant.

The Stéltc party must urgently amend article 7 so as to make it compatible with the Covenant.

10. The Committee is deeply concerned about the laws and practices that encourage and reinforce
discriminatory attitudes towards women. In particular, the family headship system both reflects and
reinforces a patriarchal society in which women have a subordinate role. The practice of identifying
the sex of foetuses, the disproportionate percentage of boys among second and third-born children
and the high rate of maternal mortality that apparently arises from the number of unsafe abortions are
deeply disturbing. The Committee stresses that prevailing social attitudes cannot justify failure by the
State party to comply with its obligations, under articles 3 and 26 of the Covenant, to ensure equal
protection of the law and the equal right of men and women to the enjoyment of all the rights set
forth in the Covenant.
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11. While welcoming the new legislation enacted by the State party for the prevention and
punishment of domestic violence, the Committee remains concerned at the high level of such
violence and the remaining inadequacies in law and practice.

Specifically, the Committee is concerned that the offence of rape requires evidence of resistance by
the woman, that marriage to the victim of rape provides a defence to the accused, and that it appears
that marital rape is not a criminal offence.

The new legislation on prevention and punishment of domestic violence should be strengthened by
eliminating existing legal rules that weaken the protection of women against such violence.

12. The Committee is concerned over the extent of discrimination against women in employment,
over the lack of adequate protection for the high number of women employed in small enterprises
and over the disparity between the eamings of men and women.

In order to ensure compliance with articles 3 and 26 of the Covenant, the State party must promote
effective implementation of the Gender Discrimination Prevention and Relief Act enacted in January
1999, and adopt positive measures to guarantee equality of opportunity and conditions of
employment for women.

13. The law of criminal procedure, under which the detention of a suspect is subject to judicial
review only if the detainee lodges an appeal, is incompatible with article 9, paragraph 3, of the
Covenant, which provides that every person detained on a criminal charge shall be brought promptly
before a judge or other officer authorized by law to exercise judicial power. The excessive length of
permissible pre-trial detention (30 days in ordinary cases and 50 days in cases involving the National
Security Law), and the lack of defined grounds for such detention also raise questions of compliance
by the State party with article 9.

The State party must amend its law so as to ensure respect for all the rights of detained persons
provided for under article 9 of the Covenant.

14. The Committee takes note of the procedures for monthly monitoring of conditions in detention
centres by prosecutors, but it is concerned that these and other mechanisms are not adequate to
prevent instances of torture and cruel, inhuman and degrading treatment of detainees. The small
percentage of cases in which complaints of torture or cruel, inhuman and degrading treatment lead to
action against officials calls into question the credibility of the existing procedures of investigation.
The Committee is also concerned that non-compliance by the State party with the requirements of
article 9 of the Covenant, and the seemingly widespread reliance of the prosecuting authorities and
the courts on confessions by accused persons and accomplices, facilitate acts of torture and cruel,
degrading and inhuman treatment by interrogating officials.

Establishment of an independent body to investigate allegations of torture and amendments of the
criminal procedure mentioned in para. 15 above should not be delayed.

15. While the Committee welcomes the abolition of the "ideology conversion oath", it regrets that it
has been replaced by a "law-abidance oath". From the information provided to the Committee it
remains unclear which prisoners are required to sign the oath and what the consequences and legal
effects of the oath are. The Committee is concerned that the oath requirement is applied, on a
discriminatory basis, particularly to persons convicted under the National Security Law, and that in
effect it requires persons to make an oath to abide by a law that is incompatible with the Covenant.

The "law-abidance oath" imposed on some prisoners, as a condition for their release, should be
abolished.

16. The Committee regrets that, in view of the paucity of information provided in the report and in
the responses of the delegation during consideration of the report it is unable adequately to assess the
extent of judicial independence. It is particularly concerned about the system of reappointment of
judges that raises serious questions about judicial independence.

The State party must provide full details on the system and actual practice of judicial appointments.

17. The extensive use of wiretapping raises serious questions of compliance by the State party with
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article 17 of the Covenant. The Committee is also concerned that there are no adequate remedies by
way of correction of inaccurate information in data-bases or for their misuse or abuse.

18. The prohibition of all assemblies on major roads in the capital would appear to be overbroad.
While some restrictions on assemblies on main roads in the interests of public order are permissible,
article 21 of the Covenant requires that all such restrictions be in conformity with the law and be
necessary in a democratic society. The absolute restrictions on the right to hold assemblies on main
roads imposed by the State party do not meet these standards.

19. The Committee notes the changes in law that allow teachers to form trade unions, and public
servants to form work-place associations. Nevertheless, the Committee is concerned that the
remaining restrictions on the right to freedom of association of teachers and other public servants do
not meet the requirements of article 22, paragraph 2, of the Covenant.

The State party should continue with its programme of legislation regarding the right of association
of public servants with the object of ensuring that all persons in Korea shall enjoy their rights under
article 22 of the Covenant.

20. The Committee welcomes the withdrawal by the State party of its reservations on articles 23
(para. 4) and 14 (para. 7). It strongly recommends that the State party review the remaining
reservations on articles 14 (para. 5) and 22 with a view to their eventual withdrawal.

21. In relation to the Committee's Views on Communications submitted under the Optional Protocol,
the Committee finds it inappropriate that the State party should require the author of a
communication on which the Committee has expressed its views to seek a remedy through the
domestic courts, by way of further appeal or a claim for compensation.

Rather than referring such cases back to the domestic courts which have already pronounced on the
matter, the State party should immediately proceed to give effect to the Views expressed by the
Committee.

22. The Committee calls on the State party to continue its efforts to provide human rights education
to its public officials. It recommends that the State party consider making such education obligatory,
not only for public officials but for members of all human rights-related professions, including social
workers and medical personnel.

23. The Committee requests that the State party submit its third periodic report by 31 October, 2003.
That report should be prepared in accordance with the revised Guidelines adopted by the Committee
(CCPR/C/66/GUI) and should give particular attention to the issues raised in these concluding
observations. The Committee requests that these concluding observations and the next periodic report
be widely disseminated in the Republic of Korea.
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Brief comment on the examination of the 2nd periodic report of the Republic of Korea
to the Human Rights Committee

Eleni Pertroula(FIDH)

The examination of the report of the Republic of Korea on the implementation of the
International Convenant on Civil and Political Rights took place at the Palais des Nations in
Geneva on the 22 October 1999.

Lawers for a Democratic Society had already submitted a lengthy and detailed report to the
Secretariat of the Human Rights Committee. The fact that the report was submitted several
months before the session, permitted its early distribution to the experts. The experts therefore
had a precise idea of the situation of civil and political rights in the Republic of Korea.

The three representatives of NGOs present in Geneva for the session, M. Seon-Soo Kim, M.
Taek-Geun Han and M. Chan-Un Park, had a thorough knowledge of the legislation and of
the governmental practice in their country as far as civil and political rights are concerned and
they were in a position to inform the expert members of the Committee about the issues of
their concern as regards the respect of civil and political rights in Korea. This was made clear
during a lunchtime briefing organised by the International Federation of Human Rights,
Kohrnet, Minbyun and the Korean Bar Association on the 21 October 1999. During this
briefing, the NGO representatives presented the issues of their main concern and had an
interactive contact with the members. From this dialogue one could observe that the members
already had read the NGO submissions and were quite well informed on the situation in the
Republic of Korea.

The following day, the governmental delegation presented the report. The delegations goal
was to point out that since the inauguration of a new Head of State in February 1998, human
rights had become a priority item on the national agenda of the Republic of Korea.

However the delegation said that given his country's security situation as a divided nation, his
Government could not simply do away with the National Security Law, which continued to
operate for many years. However, most of the questions asked by the experts were on the
compatibility of the provisions of the National Security Law with the Convenant. The
Committee members also pointed out that the fact that the public opinion was in favour of the
maintenance of the Security Law, according to the delegation, did not mean that the Republic
of Korea can be justified for not complying with its international obligations under the
Convenant.

The other major issue that the government failed to address is the relation between the

Convenent and the domestic law. This question was asked several times by the experts but the
Korean Government did not give any clear answer to the question.
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The Committee members also took up a subject that was pointed out by the Korean NGOs,
the conditions of detention centres and the torture and other cruel and degrading treatment of
detainees. Another important issue they brought up was the excessive length of pre-trial
detention.

The Committee members also expressed its concern about the non-implementation of its
views under the individual cases that it dealt with.

As a general assessment of the governmental delegations performance, we can say that they
were poorly prepared and sometimes even resorted to their personal experience in order to
answer to the questions of the experts, instead of providing the Committee with an official
governmental answer. On the other hand, the NGO representatives were very well prepared
and helped the Committee in identifying the real human rights problems in the Republic of
Korea. This is by all means reflected on the concluding observations that the Committee just
rendered.
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