(c) Reporting on the substantive provisions

ARTICLE 1
-Text of article 1 :

1. All peoples have the right of self-determination. By virtue of that right
they freely determine their political status and freely pursue their economic, social
and cultural development.

2. Al peoples may, for their own ends, freely dispose of their natural wealth
and resources without prejudice to any obligations arising out of international
economic co-operation, based upon the principle of mutual benefit, and
international law. In no case may a people be deprived of its own means of
subsistence.

3. The States Parties to the present Covenant, including those having
responsibility for the administration of Non-Self-Governing and Trust Territories,
shall promote the realization of the right of self-determination, and shall respect
that right, in conformity with the provisions of the Charter of the United Nations.

-Text df general comment 12 (21)

responsibility for the administration of Non-Self-Governing and Trust Territories, shall promote
the realization of the right of self-determination, and shall respect that right, in conformity with
the provisions of the Charter of the United Nations”. The obligations exist irrespective of
whether a people entitled to self-determination depends on a State party to the Covenant or not.
It follows that all States parties to the Covenant should take positive action to facilitate
realization of and respect for the right of peoples to self-determination. Such positive action
must be consistent with the States’ obligations under the Charter of the United Nations and
under international law: in particular, States must refrain from interfering in the internal affairs of
other States and thereby adversely affecting the exercise of the right to self-determination. The
reports should contain information on the performance of these obligations and the measures
taken to that end.

7. In connection with article 1 of the Covenant, the Committee refers to other international
instruments concerning the right of all peoples to self-determination, in particular the
Declaration on Principles of International Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the United Nations, adopted by the General
Assembly on 24 October 1970 (General Assembly resolution 2625 (XXV)).

8. The Committee considers that history has proved that the realization of and respect for the
right of self-determination of peoples contributes to the establishment of friendly relations and
co-operation between States and to strengthening international peace and understanding.

(General comments of the Committee are numbered chronologically by their order of adoption -- in
the above case, “12". The second number (in parentheses) indicates the Committee session at which
the general comment was adopted.)

Reporting officers should bear in mind that the right to self-determination is protected by an identical
article 1 in the ICESCR.

Bl M.

1. In accordance with the purposes and principles of the Charter of the United Nations, article
1 of the International Covenant on Civil and Political Rights recognizes that all peoples have the
right of self-determination. The right of self-determination is of particular importance because its
realization is an essential condition for the effective guarantee and observance of individual
human rights and for the promotion and strengthening of those rights. It is for that reason that
States set forth the right of self-determination in a provision of positive law in both Covenants
and placed this provision as article 1 apart from and before all of the other rights in the two
Covenants.

2. Aricle 1 enshrines an inalienable right of all peoples as described in its paragraphs 1 and
2. By virtue of that right they freely “determine their political status and freely pursue their
economic, social and cultural development”. The article imposes on all States parties
corresponding obligations. This right and the corresponding obligations concerning its
implementation are interrelated with other provisions of the Covenant and rules of international
law.

3. Although the reporting obligations of all States parties include article 1, only some reports
give detailed explanations regarding each of its paragraphs. The Committee has noted that
many of them completely ignore article 1, provide inadequate information in regard to it or
confine themselves to a reference to election laws. The Committee considers it highly desirable
that States parties’ reports should contain information on each paragraph of article 1.

4. With regard to paragraph 1 of article 1, States parties should describe the constitutional
and political processes which in practice allow the exercise of this right.

5. Paragraph 2 affrms a particular aspect of the economic content of the right of self-
determination, namely the right of peoples, for their own ends, freely to “dispose of their natural
wealth and resources without prejudice to any obligations arising out of international economic
co-operation, based upon the principle of mutual benefit, and international law. In no case may
a people be deprived of its own means of subsistence”. This right entails corresponding duties
for all States and the international community. States should indicate any factors or difficulties
which prevent the free disposal of their natural wealth and resources contrary to the provisions
of this paragraph and to what extent that affects the enjoyment of other rights set forth in the

Covenant.

6. Paragraph 3, in the Committee’s opinion, is parlicularly important in that it imposes specific
obligations on States parties, not only in relation to their own peoples but vis-a-vis all peoples
which have not been able to exercise or have been deprived of the possibility of exercising their
right to self-determination. The general nature of this paragraph is confirmed by its drafting
history. It stipulates that “The States Parties to the present Covenant, including those having
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ARTICLE 2
-Text of article 2

1. Each State Party to the present Covenant undertakes to respect and to
ensure to all individuals within its territory and subject to its jurisdiction the rights
recognized in the present Covenant, without distinction of any kind, such as race,
colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status.

2. Where not already provided for by existing legislative or other
measures, each State Party to the present Covenant undertakes to take the
necessary steps, in accordance with its constitutional processes and with the
provisions of the present Covenant, to adopt such legislative or other measures
as may be necessary to give effect to the rights recognized in the present
Covenant.

3.  Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein
recognized are violated shall have an effective remedy, notwithstanding that the
violation has been committed by persons acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall have his right
thereto determined by competent judicial, administrative or legislative authorities,
or by any other competent authority provided for by the legal system of the State,
and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies
when granted.

-Text of general comment 3 (13) .
1. The Committee notes that article 2 of the Covenant generally leaves it to the States parties
concerned to choose their method of implementation in their territories within the framework set
out in that article. It recognizes, in particular, that the implementation does not depend solely on
constitutional or legislative enactments, which in themselves are often not per se sufficient. The
Committee considers it necessary to draw the attention of States parties to the fact that the
obligation under the Covenant is not confined to the respect of human rights, but that States
parties have also undertaken to ensure the enjoyment of these rights to all the individuals under
their jurisdiction. This aspect calls for specific activities by the States parties to enable
individuals to enjoy their rights. This is obvious in @ number of articles (e.q. article 3 which is
dealt with in general comment 4 (13)), but in principle this undertaking relates to all rights set
forth in the Covenant.
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2. In this connection, it IS very important that individuals should know what their rights under
the Covenant (and the Optional Protocol, as the case may be) are and also that all
administrative and judicial authorities should be aware of the obligations which the State party
has assumed under the Covenant. To this end, the Covenant should be publicized in all official
languages of the State and steps should be taken to familiarize the authorities concerned with
its contents as part of their training- It is desirable also to give publicity to the State party’s co-

operation with the Committee.

-Text of general comment 15 (27)

The position of aliens under the Covenant
1. Reports from States parties have often failed to take into account that each State party must

ensure the rights in the Covenant to “all individuals within its territory and subject to its
jurisdiction” (article 2, para. 1). In general, the rights set forth in the Covenant apply to
everyone, irrespective of reciprocity, and irrespective of his or her nationality or statelessness.

2. Thus, the general rule is that each one of the rights of the Covenant must be guaranteed
without discrimination between citizens and aliens. Aliens receive the benefit of the general
requirement of non-discrimination in respect of the rights guaranteed in the Covenant, as
provided in article 2 thereof. This guarantee applies (o aliens and citizens alike. Exceptionally,
some.of the rights recognized in the Covenant are expressly applicable only to citizens (article
25), while article 13 applies only to aliens. However, the Committee’s experience in examining
reports shows that in a number of countries other rights that aliens should enjoy under the
Covenant are denied to them or are subject to limitations that cannot always be justified under

the Covenant.

3. A few constitutions provide for equality of aliens with citizens. Some constitutions adopted
more recently carefully distinguish fundamental rights that apply to all and those granted to
citizens only, and deal with each in detail. In many States, however, the constitutions are
drafted in terms of citizens only when granting relevant rights. Legislation and case law may
also play an important part in providing for the rights of aliens. The Committee has been
informed that in some States fundamental rights, though not guaranteed to aliens by the
Constitution or other legislation, will also be extended to them as required by the Covenant. In
certain cases, however, there has clearly been a failure to implement Covenant rights without

discrimination in respect of aliens.

4. The Committee considers that in their reports States parties should give attention to the
position of aliens, both under their law and in actual practice. The Covenant gives aliens all the
protection regarding rights guaranteed therein, and its requirements should be observed by
States parties in their legislation and in practice as appropriate. The position of aliens would

thus be considerably improved. States parties should ensure that the provisions of the
Covenant and the rights under it are made known to aliens within their jurisdiction.

5. The Covenant does not recognize the right of aliens to enter or reside in the territory of a
State party. It is in principle a matter for the State to decide who it will admit to its territory.
However, in certain circumstances an alien may enjoy the protection of the Covenant even in
relation to entry or residence, for example, when considerations of non-discrimination,

prohibition of inhuman treatment and respect for family life arise.

6. Consent for entry may be given subject to conditions relating, for example, t0 movement,
residence and employment. A State may also impose general conditions upon an alien who is
in transit. However, once aliens are allowed to enter the territory of a State party they are

entitled to the rights set out in the Covenant.

7. Aliens thus have an inherent right to life, protected by law, and may not be arbitrarily
deprived of life. They must not be subjected to torture or to cruel, inhuman or degrading
treatment or punishment; nor may they be held in slavery or servitude. Aliens have the full right
to liberty and security of the person. If lawfully deprived of their liberty, they shall be treated with
humanity and with respect for the inherent dignity of their person. Aliens may not be imprisoned
for failure to fulfil a contractual obligation. They have the right to liberty of movement and free
choice of residence; they shall be free to leave the country. Aliens shall be equal before the
courts and tribunals, and shall be entitled to a Yfair and public hearing by a competent,
independent and impartial tribunal established by law in the determination of any criminal
charge or of rights and obligations in a suit at law. Aliens shall not be subjected to retrospeclive

81

gf;i; :ig‘;sfa{r?n, !a-:;d arref entitled to recognition before the law. They may not be subjected to
r unlawful interference with their privacy, family, h
the right to freedom of thought, conscie g e ke s oo
; nce and religion, and the right to hold opini
express them. Aliens receive the benefit of the ri ' o mitiis,
_ ight of peaceful assembly and of |
association. They may marry when at a marria ' ' : t i
geable age. Their children are entitled
measures of protection required by their statu ' e
_ orote ; ' s as minors. In those cases where alie
22;3::}?;;5' rf:;]nor;g within :Jhe meaning of article 27, they shall not be denied the n’gh:‘ r:!s]
with other members of their group, to enj 7 ’
_ ‘ I j ; joy their own culture, to profess and
gra;:;s?athe:;_ r?wn religion and ro_usg tfrerr‘own language. Aliens are enlitled to equg! protection
y w. There shall be no discrimination between aliens and citizens in the application of

-Commentary

obligmaﬁlc():r:et (;?r %?:t?sn:)sa rltl_'te i:nplementation of the Covenant at the national level. It contains a general
e ies to respect and to ensure the rights recogni i ;
distinctions on the grounds enumerated in article 2. g ognized in the Covenant without any

Olhe‘:'h:n gc;ope of the non-discrimination clause contained in this article, and of similar clauses in some
piinal ;ye:h g;l c:h;.- f;c:{vengr:t, is comprehensively discussed in general comment 18 (37), which
e taken into account when reporting on any of th isi ‘
the text of general comment 18 (37) s i d N A I Sodb o
ee below under article 26.) Furtherm in i
15 (27) the Committee has pointed out th i e Sy S 8
at almost all the rights and freed i i
Covenant must be granted both to nati i ey iy
ationals and to aliens. As a consequence, St i
expressly report how the question of nationality is bei i ; i rom
ing dealt with when describing th
have adopted to ensure that the enj i i i ot b
adopted t joyment of the rights enshrined in i
any discrimination prohibited by article 2. ¢ S i teie

eac&e:attzso;giy oflostgg; dtl;a;chavg_to be taken to implement the Covenant at the national level is left to
cording to its constitutional system. Such steps m i islati
or other measures. When describing such steps i i - oy it o i o bt
T my ps in their reports, States parties should b i i
the obligation set forth in article 2 is of b i osit s sl pteidlip
oth a negative and a positive nature: on th i
: t fo _ 3 e one hand, article
contains the obligation to respect the free exercise of the rights and freedoms set forth in the Cowe:nanf)T

- on the other hand, article 2 contains the obligation to ensure the exercise of these rights and freedoms

spegaa]r?gﬁggi ;38 oL S:.-1rtic!e"2 ‘dz_sc?;jves special attention. This paragraph concerns the development of
, especially judicial remedies, for situations in which a righ i i
the Covenant is being violated. Re i s, rab i (e sinses
_ 5 ports should comprehensively describe the r i

L 3 : ns emedies that are

‘a);a:il‘lj:jbleSit:c:c:ms. their practical application and the results of their application during the reporting
b person’s awareness of his/her rights, and of the remedi i iolati i
prerequisite for their effective protection, reporti ' i inlor oo el s
( , reporting States should provide informati

: : _ tal ation on the measures
aken to promote such awareness, including the training of public authorities or the dissemination of

.= O;Egr l;:\ternatiopal' instruments Qe_al i:? related articles with non-discrimination, equality before the

acc‘o A e pursuit of general policies in these areas. Therefore, when assembling information in

usefulnesi‘.eot“;;hy :::tl?\; .2:1), 3{' and 26 of the Covenant, reporting officers should assess the
ing information on articles 2(2) and 3 of ICESCR, 2(1) of ICERD, and 2

of CEDAW for purposes of reporting under the ICCPR. L foth

. ARTICLE 3
-Text of article 3
The States Parties to the present Covenant undertake to ensure the equal
right of men and women to the enjoyment of all civil and political rights set forth
in the present Covenant.

-Text of general comment 4 (13)
1. Article 3 of the Covenant requiring, as it does, State i
: i’ ! . S parties to ensure th 1
men and women to the enjoyment of all civil and political rights provided for r'ne {igu(a;o:g:;n?f
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has been insufficiently dealt with in a considerable number of States reports and has raised a
number of concerns, two of which may be highlighted.

2. Firstly, article 3, as articles 2(1) and 26 in so far as those articles primarily deal with the
prevention of discrimination on a number of grounds, among which sex is one, requires not only
measures of protection but also affirmative action designed to ensure the positive enjoyment of
rights. This cannot be done simply by enacting laws. Hence, more information has generally
been required regarding the role of women in practice with a view 10 ascertaining what
measures, in addition to purely legislative measures of protection, have been or are being taken
to give effect to the precise and positive obligations under article 3 and to ascertain whai
progress is being made or what faclors or difficulties are being met in this regard.

3. Secondly, the positive obligation undertaken by States parties under that article may itself
have an inevitable impact on legislation or administrative measures specifically designed to
regulate matters other than those dealt with in the Covenant but which may adversely affect
rights recognized in the Covenant. One example, among others, is the degree to which
immigration laws which distinguish between a male and a female citizen may or may not
adversely affect the scope of the right of the woman to marriage to non-citizens or to hold
public office.

4. The Committee, therefore, considers that it might assist States parties if special attention
were given to a review by specially appointed bodies or institutions of laws or measures which
inherently draw a distinction between men and women in so far as those laws or measures
adversely affect the rights provided for in the Covenant and, secondly, that States parties
should give specific information in their reports about all measures, legislative or otherwise,

designed to implement their undertaking under this article.

5. The Committee considers that it might help the States parties in implementing this
obligation, if more use could be made of existing means of international co-operation with a
view to exchanging experience and organizing assistance in solving the practical problems
connected with the ensurance of equal rights for men and women.

-Commentary g

The provision of this articie of the Covenant, in addressing one of the grounds for discrimination
identified in article 2(1), is intended to stress the need for the protection of women in society in order to
enable them to enjoy civil and political rights on an equal footing with men. The article, by referring to
“equality” instead of mere “non-discrimination”, also intends to indicate that substantive affirmative
action may be especially necessary in the area covered by article 3. Therefore, States parties should
report in particular on the legislative, administrative or other measures they have taken 1o implement in
concrete terms the principle of equality of men and women in the enjoyment of the rights set forth in
the Covenant. In this context, reports should provide details about the activities of bodies established in
various countries at governmental or quasi-governmental levels to undertake the review of legislation
and practice affecting the enjoyment of rights by women. In order to allow the Committee fully to
appreciate the role of such bodies and, in general, the impact of actions taken by the State in this
respect, detailed information should be provided about the participation of women in the political and
economic life of the country. Available statistics showing the ratio between men and women elected to
parliamentary bodies and appointed to public service, or engaged in the professions, i.e. lawyers,
physicians, engineers, architects, etc., are very desirable. Numbers of male and female students
enrolled in secondary and higher education are also important indicators under this article. Similarly, a
thorough account would be required of the continuing existence of any laws discriminating against
women in the reporting State, and of steps taken to bring such laws in line with the principle of equality
regarding both the professional and private lives of women. Concerning the latter, reports should give
due consideration to family matters and especially to equal rights between spouses, and between
spouses and children. Related areas, such as the impact of marriage on women’s and children’s
nationality, also should be addressed in States parties’ reports.

See also articles 2(1) and 26 as well as article 23 of this Covenant and the relevant cross
references under article 2, in particular articles 2 and 15(1) of CEDAW.
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ARTICLE 4
-Text of article 4

1: In time of public emergency which threatens the life of the nation and
the existence of which is officially proclaimed, the States Parties to the present
Covenant may take measures derogating from their obligations under the present
Covenant to the extent strictly required by the exigencies of the situation,
provided that such measures are not inconsistent with their other obligations
under international law and do not involve discrimination solely on the ground of
race, colour, sex, language, religion or social origin.

2 No derogation from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and
18 may be made under this provision.

3. Any State Party to the present Covenant availing itself of the right of
derogation shall immediately inform the other States Parties to the present
Covenant, through the intermediary of the Secretary-General of the United
Nations, of the provisions from which it has derogated and of the reasons by
which it was actuated. A further communication shall be made, through the same
intermediary, on the date on which it terminates such derogation.

-Text of general comment 5 (13) !

1. Adicle 4 of the Covenant has posed a number of problems for the Committee when
considering reports from some States parties. When a public emergency which threatens the
life of a nation arises and it is officially proclaimed, a State party may derogate from a number
of rights to the extent strictly required by the situation. The State party; however, may not
derogate from certain specific rights and may not take discriminatory measures on a number of
grounds. The State party is also under an obligation to inform the other States parties
immediately, through the Secretary-General, of the derogations it has made including the
reasons therefor and the date on which the derogations are terminated.

2. States parties have generally indicated the mechanism provided .in their legal systems for
the declaration of a state of emergency and the applicable provisions of the law governing
derogations. However, in the case of a few States which had apparently derogated from
Covenant rights, it was unclear not only whether a state of emergency had been officially
declared but also whether rights from which the Covenant allows no derogation had in fact not
been derogated from and further whether the other States parties had been informed of the
derogations and of the reasons for the derogations.

3. The Committee holds the view that measures taken under article 4 are of an exceptional
and temporary nature and may only last as long as the life of the nation concerned is
threatened and that, in times of emergency, the protection of human rights becomes all the
more important, particularly those rights from which no derogations can be made. The
Committee also considers that it is equally important for States parties, in times of public
emergency, to inform the other States parties of the nature and extent of the derogations they
have made and of the reasons therefor and, further, to fulfil their reporting obligations under
article 40 of the Covenant by indicating the nalure and extent of each right derogated from

together with the relevant documentation.

-Commentary
According to the Covenant’s provision and its analysis by the Committee, a report should give two

kinds of information.
First, the constitutional mechanism by which a state of emergency can be declared in the country
has to be described, indicating the powers the executive branch will have under such circumstances.

The report should address the role of State authorities, such as military and police, during the period of
emergency. In addition, the report should specify what mechanisms are available to review the correct

exercise of extraordinary powers of such authorities during a period of emergency.

Secondly, a report has 10 indicate whether any state of emergency has been declared during the
time span it covers. It has to describe the precise content of the official act of declaration and, as the
case may be, the act of termination of the state of.emergency -- bearing in mind that the Secretary-
General of the United Nations already ought to have been notified of such acts.

The report also needs to specify the measures adopted regarding any particular right enshrined in
the Covenant, taking into account that certain rights cannot be derogated from. Regarding each
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derogable right, the report should indicate the scope of
reasons why such a derogation, and the exlenl'thereof.
emergency in the country. In this context, attention must

has on the exercise of each right, on t _
of abuse, and on any other consequence such derogations h

formal termination of the state of emergency.

the derogation from it and should clanfy the
was or is necessary to face the situation of
be paid to the practical impact a derpgalion
he remedies available to the individual to obtain redress in case
ave during the existence and after the

Protocol to the Covenant, aiming at the abolition of the death
h article 6 of the Protocol the list of non-derogablg rights is
the Protocol had not yet entered into force.

States parties to the Second Optional
penalty, should note that in accordance wit . o
to include the right not to be executed. (As of this writing,
See also under article 6 of the Covenant.)

Situations of public emergencies, the limitation of rights and the derogation from rights are deialt
with in related articles of other international instruments as well. They therefore may be of relevancz gr
reporting under this Covenant. These articles are: articles 4 and 5 of ICESCR, and articles 2(2) and (3)

of CAT. See also article 5 below.

ARTICLE 5
-Text of article 5
1. Nothing in the present Covenant may be interpreted as implying for any
State, group Or person any right to engage in any activity or perform arwj act
aimed at the destruction of any of the rights and freedoms recognized herein or
at their limitation to a greater extent than is provided for in the present Covenant.
2. There shall be no restriction upon or derogation from any of the

fundamental human rights recognized or existing in any State Party to the present

Covenant pursuant to law, conventions, regulations or custom on thel pretext that
es them to

the present Covenant does not recognize such rights or that it recogniz
a lesser extent.

-Commentary o _
This article is of a general nature and has a general“scope. Paragraph 1 is aimed at preventing any

misinterpretations of any of the articles of the Covenant which might cause the destruction orr:urgul;tnoln
of the rights and freedoms to an extent greater than allowed by the Covenant stself.‘Paragr_ap 5 Stteats
with possible conflicts that may arise between the Covenant and other rules applicable mlt ef 12?—
party, whether such rules have been adopted directly by‘ lh.e State party or are the _rt;sut o_do ; :e
international agreements. The Covenant recognizes the priority of those provisions which provide

greatest amount of protection.

To the extent that this article contains cri _
Covenant, it does not require specific and separate Imp .
fact that the criteria themselves must be valid under domestic
related to the scope of the Covenant.

e indicate how in general these criteria for interpretation become applicable
reports should refer to these criteria under any arpcle whose
a misinterpretation of the article itself, or to a conflict with domestic

teria for the interpretation of the provisions of the
lementation at the national level, except for the
law regarding the application of any rule

Reports should therefor
in the reporting State. Moreover,
application may in practice lead to
law in the sense indicated above.

See also article 4 above.

ARTICLE 6
-Text of article 6

1. Every human being has the inherent right to life. This right shall be
protected by law. No one shall be arbitrarily deprived of his life.

2 In countries which have not abolished the death penalty, sentence of
death may be imposed only for the most serious crimes in accordance with the
law in force at the time of the commission of the crime and not contrary to the
provisions of the present Covenant and 10 the Convention on the Prevention and
Punishment of the Crime of Genocide. This penalty can only be carried out
pursuant to a final judgement rendered by a competent court.
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3. When deprivation of life constitutes the crime of genocide, it is
understood that nothing in this article shall authorize any State Party to the
present Covenant to derogate in any way from any obligation assumed under the
provisions of the Convention on the Prevention and Punishment of the Crime of
Genocide.

4. Anyone sentenced to death shall have the right to seek pardon or
commutation of the sentence. Amnesty, pardon or commutation of the sentence
of death may be granted in all cases.

5. Sentence of death shall not be imposed for crimes committed by
persons below eighteen years of age and shall not be carried out on pregnant
women.

6. Nothing in this article shall be invoked to delay or to prevent the
abolition of capital punishment by any State Party to the present Covenant.

The Committee, at different sessions, has adopted two general comments on this article.

-Text of general comment 6 (16)

1. The right to life enunciated in article 6 of the Covenant has been dealt with in all State
reports. It is the supreme right from which no derogation is permitted even in time of public
emergency which threatens the life of the nation (article 4). However, the Committee has noted
that quite often the information given concerning article 6 was._limited to only one or other
aspect of this right. It is a right which should not be interpreted narrowly.

2. The Committee observes that war and other acts of mass violence continue to be a
scourge of humanity and take the lives of thousands of innocent human beings every year.
Under the Charter of the United Nations the threat or use of force by any State against another
State, except in exercise of the inherent right of self-defence, is already prohibited. The
Committee considers that States have the supreme duty to prevent wars, acts of genocide and
other acts of mass violence causing arbitrary loss of life. Every effort they make to avert the
danger of war, especially thermo-nuclear war, and to strengthen international peace and
security would constitute the most important condition and guarantee for the safeguarding of the
right to life. In this respect, the Committee notes, in particular, a connection between article 6
and article 20, which states that the law shall prohibit any propaganda for war (para. 1) or
incitement to violence (para. 2) as therein described.

3. The protection against arbitrary deprivation of life which is explicitly required by the third
sentence of article 6(1) is of paramount importance. The Committee considers that States
parties should take measures not only to prevent and punish deprivation of life by criminal acts,
but also to prevent arbitrary killing by their own security forces. The deprivation of life by the
authorities of the State is a matter of the utmost gravity. Therefore, the law must strictly control
and limit the circumstances in which a person may be deprived of his life by such authorities.

4. States parties should also take specific and effective measures to prevent the
disappearance of individuals, something which unfortunately has become all too frequent and
leads too often to arbitrary deprivation of life. Furthermore, States should establish effective
facilities and procedures to investigate thoroughly cases of missing and disappeared persons
in circumstances which may involve a violation of the right to life.

5. Moreover, the Committee has noted that the right to life has been too often narrowly
interpreted. The expression “inherent right to life” cannot properly be understood in a restrictive
manner, and the protection of this rnight requires that States adopt positive measures. In this
connection, the Commuttee considers that it would be desirable for States parties to take all
possible measures to reduce infant mortality and to increase life expectancy, especially in
adopting measures to eliminate malnutriion and epidemics.

6. While it follows from article 6(2) to (6) that States parties are not obliged to abolish the
death penalty totally they are obliged to limit its use and, in particular, to abolish it for other than
the “most serious crimes”. Accordingly, they ought to consider reviewing their criminal laws in
this hight and, in any event, are obliged to restrict the application of the death penalty to the
“most serious cnimes”. The artcle also refers generally to abolition in terms which strongly
suggest (para.s 2(2) and (6)) that abohton 1s deswable. The Committee concludes that all
measures of abolition should be considered as progress in the enjoyment of the right to life
within the meaning of artcle 40, and should as such be reported to the Committee. The
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Committee notes that a number of States have already abolished the death penally or
suspended its application. Nevertheless, States’ reports show that progress made towards
abolishing or limiting the application of the death penalty is quite inadequate.

7. The Committee is of the opinion that the expression “most serious crnmes” must be read
restrictively to mean that the death penally should be a quite exceptional measure. It also
follows from the express terms of article 6 that it can only be imposed in accordance with the
law in force at the time of the commission of the crime and not contrary [0 the Cower_:anr. The
procedural guarantees therein prescribed must be observed, including the right to a fair hearing
by an independent tribunal, the presumption of innocence, the minimum guarantees for the
defence, and the right to review by a higher tribunal. These rights are applicable in addition to
the particular right to seek pardon or commutation of the sentence.

-Text of general comment 14 (23)
1 In its general comment 6 (16) adopled at its 378th meeting on 27 July 1982, the Human

Rights Committee observed that the right (o life enunciated in the first paragraph of am’c{e 6 of
the International Covenant on Civil and Political Rights is the supreme right from which no
derogation is permitted even in time of public emergency. The same right to life is enshrined in
article 3 of the Universal Declaration of Human Rights adopted by the General Assembly of the
United Nations on 10 December 1948. It is basic to all human rights.

2. In its previous general comment, the Committee also observed that it is the supreme duty of
States to prevent wars. War and other acts of mass violence continue to be a scourge cof
humanity and take the lives of thousands of innocent human beings every year.

3. While remaining deeply concerned by the toll of human life taken by conventional weapons
in armed conflicts, the Committee has noted that, during successive sessions of the General
Assembly, representatives from all geographical regions have expressed their growing concern
at the development and proliferation of increasingly awesome weapons of mass destruction,
which not only threaten human life but also absorb resources that could otherwise be used for
vital economic and social purposes, particularly for the benefit of developing countries, and
thereby for promoting and securing the enjoyment of human rights for all.

4. The Committee associates itself with this concern. It is evident that the designing, testing,
manufacture, possession and deployment of nuclear weapons are among the greatest threats
to the right to life which confront mankind today. This threat is compounded by the danger that
the actual use of such weapons may be brought about, not only in the event of war, but even
through human or mechanical error or failure.

5. Furthermore, the very existence and gravity of this threat generates a climate of suspicion
and fear between States, which is in itself antagonistic to the promotion of universal respect for
and observance of human rights and fundamental freedoms in accordance with the Charter of
the United Nations and the International Covenants on Human Rights.

6. The production, testing, possession, deployment and use of nuclear weapons should be
prohibited and recognized as crimes against humanity.

7. The Committee accordingly, in the interest of mankind, calls upon all States, whether
Parties to the Covenant or not, to take urgent steps, unilaterally and by agreement, 0 nd the
world of this menace.

-Commentary . "
As the right to life is of paramount importance, the individual provisions of article 6 deserve the

utmost attention by States parties when they report to the Committee.

Whereas many of the provisions of article 6 expressly refer to the death penalty, paragraph 1 has a
more general scope and covers any action States parties might take to create conditions guaranteeing
to all human beings under their jurisdiction the enjoyment of the right to life, as well as to protect them
against arbitrary deprivation of life.

Paragraph 1 is drafted in general terms. This explains the emphasis put by the Commuittee in its
general comments on the need to avert the danger of war and in particular, of nuclear war, including the
danger inherent in the production and possession of nuclear weapons. States parties should therefore
describe in their reports the measures they have adopted, or are adopting, to reduce the threat of war,
which is in itself contradictory to the enjoyment of the right to life, as well as of any other human right.
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In order to allow the Committee fully to appreciate the efforts undertaken lo create favourable
conditions for the enjoyment of the right to life, States parties should describe any positive action they
are taking to increase life expectancy through reduction of infant mortality or elimination of malnutrition
and epidemics, as well as to prevent nuclear disasters and environmental pollution.

Paragraph 1 refers to the protection of life by law and it obligates States to prevent the arbitrary
deprivation of life. Reporting States are therefore required to give full information about measures
available to prevent any arbitrary deprivation of life and to punish those responsible in case it does
occur. Reports should cover both ordinary laws and special laws that regulate particular acts (e.g.
terrorist activities) as well as existing provisions to compensate all victims of such wrongful activities, be
they committed by public servants or by private individuals. Furthermore, since it can occur that public
authorities or officials commit arbitrary killings, States parties’ reports shall explain in detail the rules and
regulations governing the use of firearms by the police and security forces. Reports should also indicate
whether any violations of these rules and regulations occured and, if so, whether any lives were lost as
a result of the excessive use of force by the military, the police, or other law enforcement agenc'ies.
Consequently, the Committee seeks information on any investigations that have been carried out to
establish the responsibility of, and to punish those found responsible for such acts. The Committee
further seeks information on measures that have been taken to prevent the recurrence of further
abuses.

The phenomenon of the disappearance of persons, which often results in the arbitrary deprivation of
life, deserves special consideration. Reports shall provide detailed accounts of actions taken to prevent
disappearances and of procedures established and, as the case may be, followed to investigate
effectively complaints regarding missing persons, especially when such complaints allegedly involve
security forces or other public authorities.

P

Regarding the death penalty, it must be recalled that, although the Covenant does not prescribe the
abolition of capital punishment, it imposes a set of obligations on States parties still using it. Article 6(2)
indicates that the use of the death penalty must be restricted as far as possible, and draws the attention
of States parties to the desirability of abolishing it. In general terms, States are therefore required to
provide information on their current domestic situation and on any initiatives and plans aiming at further
reducing or totally abolishing capital punishment. In addition, and since according to article 6 this type of
penalty cannot be imposed except for the “most serious crimes” and may be imposed only in
accordance with the 'aw in force at the time of the commission of the crime, reporting States shall
clearly indicate the crimes punishable by the death penalty and whether its application in such cases is
mandatory or not. Furthermore, information must be provided as to which courts are competent to
impose capital punishment and as to the procedures observed, in particular taking .nto account all the
guarantees set forth in article 14 of the Covenant as minimum requirements for a fair trial. Consideration
must also be given to the right to appeal a death sentence and to the additional right to seek pardon or
commutation of the sentence, both of which have to be provided for under the domestic legal order.
The State must also grant special protection to persons who commit a crime carrying the death penalty
when they are under eighteen years of age. Such persons cannot be sentenced to death; nor can a
death sentence be carried out on pregnant women. Reports are required to provide specific information
on these points.

Reports must discuss the actual application of the death penalty by providing information on how
many death sentences have been pronounced and for what crimes, and on how many sentences have
been carried out and for what crimes, during the time period covered by the repcrt. Reports also must
indicate how many individuals remain on death row, and how many, if any, sentences have been
commuted.

Finally it shall be mentioned that with resolution 44/128, the General Assembly of the United Nations
at its forty-fourth session adopted and opened for signature, ratification and accession the Second
Optional Protocol to the Covenant on Civil and Political Rights, aimed at the abolition of the death
penalty. Ten States have to ratifiy or accede to the Protocol for it to enter into force (article 8). As of
this writing, four States had done so.

Text of article 1 of the Second Optional Protocol
1. No one within the jurisdiction of a State Party to the present Protocol
shall be executed.
2.  Each State Party shall take all necessary measures 10 abolish the death
penalty within its jurisdiction.
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Text of article 2 of the Second Optional Protocol
1. No reservation is admissible to the present Protocol, except for a

reservation made at the time of ratification or accession that provides for the
application of the death penalty in time of war pursuant to a conviction for a most
serious crime of a military nature committed during wartime.

P The State Party making such a reservation shall at the time of
ratification or accession communicate to the Secretary-General of the United
Nations the relevant provisions of its national legislation applicable during
wartime.

3. The State Party having made such a reservation shall notify the
Secretary-General of the United Nations of any beginning or ending of a state of
war applicable to its territory.

According to its article 3, States parties to the Second Optional Protocol shall include in their
reports to the Committee information on the measures that they have adopted to give effect to the
Second Optional Protocol. The information thus provided shall include in particular a description of the
steps taken to abolish the death penalty in domestic law, of the changes in the procedures that used to
allow for the death penalty to be imposed before the entry into force of the Second Optional Protocol,
and of the steps taken to commute the sentences of convicted persons on death row.

Reporting officers should bear in mind that article 12 of ICESCR, and article 12 of CEDAW deal with
the right to enjoy the highest standard of physical and mental health. Information gathered for reporting
on those provisions may be of relevance also for the right to life of article 6 of this Covenant.

ARTICLE 7
-Text of article 7
No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment. In particular, no one shall be subjected without his free
consent to medical or scientific experimentation.

-Text of general comment 7 (16) -
1. In examining the reports of States parties, members of the Committee have often asked for

further information under article 7 which prohibits, in the st place, torture or cruel, inhuman or
degrading treatment or punishment. The Committee recalls that even in situations of public
emergency such as are envisaged by article 4(1) this provision is non-derogable under article
4(2). Its purpose is to protect the integrity and dignity of the individual. The Committee notes
that it is not sufficient for the implementation of this article to prohibit such treatment or
punishment or to make it a crime. Most States have penal provisions which are applicable to
cases of torture or similar practices. Because such cases nevertheless occur, it follows from
article 7, read together with article 2 of the Covenant, that States must ensure an effective
protection through some machinery of control. Complaints about ill-treatment must be
investigated effectively by competent authorities. Those found guilty must be held responsible,
and the alleged victims must themselves have effective remedies at their disposal, including the
right to obtain compensation. Among the safeguards which may make control effective are
provisions against detention incommunicado, granting, without prejudice to the investigation,
persons such as doctors, lawyers and family members access to the detainees; provisions
requiring that detainees should be held in places that ‘are publicly recognized and that their
names and places of detention should be entered in a central register available to persons
concerned, such as relatives; provisions. making confessions or other evidence obtained
through torture or other treatment contrary to article 7 inadmissible in court; and measures of
training and instruction of law enforcement officials not to apply such treatment.

2. As appears from the terms of this article, the scope of protection required goes far beyond
torture as normally understood. It may not be necessary to draw sharp distinctions between the
various prohibited forms of treatmeni or punishment. These distinctions depend on the kind,
purpose and severity of the particular treatment. In the view of the Committee the prohibition
must extend to corporal punishment, including excessive chastisement as an educational or
disciplinary measure. Even such a measure as solitary confinement may, according to the
circumstances, and especially when the person is kept incommunicado, be contrary to this
article. Moreover, the article clearly protects not only persons arrested or imprisoned, but also
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pupils and patients in educational and medical institutions. Finally, it is also the duty of public
authorities to ensure protection by the law against such treatment even when committed by
persons acting outside or without any official authority. For all persons deprived of their liberty,
the prohibition of treatment contrary to article 7 is supplemented by the positive requirement of
article 10(1) of the Covenant that they shall be treated with humanity and with respect for the
inherent dignity of the human person.

3. In particular, the prohibition extends to medical or scientific experimentation without the free
consent of the person concerned (article 7, second sentence). The Committee notes that the
reports of States parties have generally given little or no information on this point. It takes the
view that at least in countries where science and medicine are highly developed, and even for
peogm‘es and areas outside their borders if affected by their experiments, more attention should
be given to the possible need and means to ensure the observance of this provision. Special
p{o‘rectron in regard to such experiments is necessary in the case of persons not capable of
giving their consent.

-Commentary

According to this article, as the Committee has commented, a report should first describe the place
accordpd to the prohibition of torture and inhuman treatment in the domestic legal structure. The
Comr_n:nee seeks in particular information on how torture is defined, whether and to what extent it
conslrt_ute_:s a crime, what sanctions are provided by penal and.administrative laws in case of its
commission, whether the law voids any declaration or confession obtained through torture, and what
kind of compensation the law provides for the victims of such acts. Since the Covenant also prohibits
cruel or inhuman punishment, a reference to existing laws in this area is also required. States parties
that still use the death penalty must include information on regulations conc’erning the treatment of
persons on death row.

The Committee noted that cases of torture occur notwithstanding the existence of penal laws
proh_lbiting torture or similar practices. This makes it of utmost importance for the Committee to receive
detailed reports on the practice followed in the treatment of detainees, including measures taken to train
Iavg enforcement officials. Reports should be very specific regarding time limits prison authorities must
ablde‘by when resorting to special security measures or to solitary confinement of prisoners in special
security cells. Information is required on safeguards against detention incommunicado and against
abu;es of such practices by prison governors, and on measures adopted to ensure the right of
detainees to receive visits and to maintain contacts with the outside world. Since an effective protection
largely depends on the existence of a machinery of control, reports should also give a full account of
such ma_xchinery. For that purpose, States parties’ reports should specify on the one hand what control
mechanisms have been instituted to ensure that persons arrested or detained are not subjected to
torture or other ill-treatment, and the procedures -- which should be independent and impartial -- under
which complaints about ill-treatment of individuals by the police, the security forces, or prison officials
can bg filed and are investigated. On the other hand, reports should specify whether any complaints
regarding torture or ill-treatment have been made during the reporting period. If so, reports should
indicate how such allegations have been investigated by the authorities and with what results. In this
context, the issue of expulsion of persons to countries where the expelled might be expected to be
subjected to torture should also be addressed.

Th_g Committee has pointed out that article 7 protects not only detainees from ill-treatment by public
aut_hormes or by persons acting outside or without any official authority, but also in general any person.
This point is of particular relevance in situations concerning pupils and patients in educational and
medical institutions, whether public or private. Therefore, reporting States should address the issue of
correctional methods in schools and other educational institutions, including the use of corporal
punishment. They should further address the conditions and procedures for providing medical and
particularly psychiatric care. Information should be provided on detention in psychiatric hospitals, on
measures taken to prevent abuses in this field, on appeals available to persons interned in a psy::hiatric
institution and on any complaints registered during the reporting period.

Finally, the second part of article 7 prohibits medical or scientific experimentation upon people
without the free consent of the person who is the subject. In this regard, reports should contain a
detailed description of the laws and practices governing experimentation on human beings. In particular,
reports should describe existing control mechanisms (1} to verify that the individual's consent has been
given freely, and (2) to ensure that experimentation on individuals not capable of expressing such
consent is made mpossible.
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ARTICLE 8
-Text of article 8

When preparing information for articles 6, 7, and 8 of this Covenant, reporting officers should
evaluate existing information on related rights in other instruments. Of particular interest are: article 6 of
CEDAW (on traffic in women), and articles 1 and 16 of CAT (on torture and other cruel, inhuman or

1. No one shall be held in slavery; slavery and the slave-trade in all their
forms shall be prohibited.

2. No one shall be held in servitude.

3. (a) No one shall be required to perform forced or compulsory I.abour,

(b) Paragraph 3(a) shall not be held to preclude, in c:mntnes' where
imprisonment with hard labour may be imposed as a punishment for a crime, the
performance of hard labour in pursuance of a sentence to such punishment by a

competent court;
(c) For the purpose of this paragraph the term “forced or compulsory

labour” shall not include:

(i) Any work or service, not referred to in subparagraph (b), normally
required of a person who is under detention in consequence of a lawful
order of a court, or of a person during conditional release from such
detention; e

(i) Any service of a military character and, in countries where conscientious
objection is recognized, any national service required by law of
conscientious objectors; "

(iiij) Any service exacted in cases of emergency or calamity threatening the
life or well-being of the community;

(iv) Any work or service which forms part of normal civil obligations.

-Commentary _ _ ! : il mea
Since slavery has been abolished and the slave-trade is forbidden worldwide, this provision is meant

to combat any resurgent form of slavery and especia_lly to prohibit any forr_n ol_ sen;;l'lu:e in Wh:)Cnh iz
person may be held in modern society. This provision covers any situation in which a persh 3
compelled to depend on another person, as it may happen in particular in suuatnﬁns'dsugdress
prostitution, drug trafficking, or some forms of psychiatric gbuse. Consequently, a report should a =
these issues and provide information on any legal or p‘racncal measures taken to prevent 3n? Io| com‘

such and similar forms of servitude and the exploitahon-thgy represent. ISuch_ measures should cover
situations involving public authorities, as well as situations involving relationships only between private

individuals.

Article 8 goes into more detail in the provision concerning forced or com‘gulsory labour. Artelr (sjtat;:g
its prohibition in principle, paragraph 3 goes on to state that sgch a proh:b:l!on do_e;s not 1:;reclc1j e the
existence of hard labour as a measure of punishment, pr_om_ded that its imposition is base' hon a!
sentence pronounced by a competent court. Reports should mduc_:a[e' whether such forms of Eunclisl rgen
may be imposed under domestic law and what the actual practice is. The pertormanc_;e of har ;1 ou(;
must always be consistent with other provisions of the Covenant, ar_1d in particular vfnlh articles z-.md
10. Therefore, reports should also analyse the conditions un_der which hard labour is performed, an
discuss the administration of institutions established for this purpose, suc_h as colony-sel}lgmeqls.
corrective labour colonies, training-labour colonies, etc. It should be kepF in mind that the administration
of such colonies must be in compliance with United Nations Standard Minimum Rules for the Treatment

of Prisoners.

Reports should further provide information about the existence of services listed in paragraph 3(;‘:}
which may be required from individuals without rgs_,ulting in _iorced or compulsory labour wgh: t e;
meaning of this provision. Thus, in addition to describing the e‘xlslence of forced_ labour as a punishmen
for crime, reports should describe any kind of work or service that may be imposed as an ordinary
consequence of a court order on persons under detenuon_ and on persons on co_ndmonal_ release.
Furthermore, reports should discuss compulsory military service and, if applucaple. nauona_l civil sgrwcc:
for conscientious objectors; services required in cases of emergency or c_alamny threatening the lite o
the community; and works or services which are part of normal civil obligations.

Although these services are not prohibited under the provision contained.in paragraph 3, the fact
that they constitute exceptions to the general rule implies that lhey‘ shall be interpreted narrowly, and
that in any case they shall be applied without discrimination and in avmanner consistent with other
provisions of the Covenant. Their detailed description enables the Committee to comment on the use of
such practices and their conformity with the Covenant in the reporting State.
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degrading treatment or punishment).

ARTICLE 9
-Text of article 9

1. Everyone has the right to liberty and security of person. No one shall be
subjected to arbitrary arrest or detention. No one shall be deprived of his liberty
except on such grounds and in accordance with such procedure as are
established by law.

2. Anyone who is arrested shall be informed, at the time of arrest, of the
reasons for his arrest and shall be promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought
promptly before a judge or other officer authorized by law to exercise judicial
power and shall be entitled to trial within a reasonable time or to release. It shall
not be the general rule that persons awaiting trial shall be detained in custody,
but release may be subject to guarantees to appear for trial, at any other stage of
the judicial proceedings, and, should occasion arise, for execution of the
judgement.

4. Anyone who is deprived of his liberty by arrest or detention shall be
entitled to take proceedings before a court, in order that the court may decide
without delay on the lawfulness of his detention and order his releage it the
detention is not lawful.

5. Anyone who has been victim of unlawful arrest or detention shall have
an enforceable right to compensation.

-Text of general comment 8 (16)

1. Article 9 which deals with the right to liberty and security of persons has often been
somewhat narrowly understood in reports by States parties, and they have therefore given
incomplete information. The Committee points out that paragraph 1 is applicable to all
deprivations of liberty, whether in criminal cases or in other cases such as, for example, mental
iliness, vagrancy, drug addiction, educational purposes, immigration control, etc. It is true that
some of the provisions of article 9 (part of paragraph 2 and the whole of p.aragraph 3) are only
applicable to persons against whom criminal charges are brought. But the rest, and in
particular the important guarantee laid down in paragraph 4, i.e. the right to control by a court
of the legality of the detention, applies to all persons deprived of their liberty by arrest or
detention. Furthermore, States parties have in accordance with article 2(3) also to ensure that
an effective remedy is provided in other cases in which an individual claims to be deprived of
his liberty in violation of the Covenant.

2. Paragraph 3 of article 9 requires that in criminal cases any person arrested or detained has
to be brought “promptly” before a judge or other officer authorized by law to exercise judicial
power. More precise time limits are fixed by law in most States parties and, in the view of the
Committee, delays must not exceed a few days. Many States have given insufficient information
about the actual practices in this respect.

3. Another matter is the total length of detention pending trial. In certain categories of criminal
cases in some countries this matter has caused some concern within the Committee, and
members have questioned whether their practices have been in conformity with the entitlement
"to trial within a reasonable time or to release” under paragraph 3. Pre-trial detention should be
an exception and as short as possible. The Committee would welcome information concerning
mechanisms existing and measures taken with a view to reducing the duration of such
detention.

4. Also if so-called preventive detention is used, for reasons of public security, it must be
controlled by these same provisions, i.e. it must not be arbitrary, and must be based on
grounds and procedures established by law (para. 1), information of the reasons must be given
(para. 2) and court control of the detention must be available (para. 4) as well as compensation
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in the case of a breach (para. 5). And il, in addition, cra’ml_rnas‘ charges are brought in such
cases, the full protection of article 9(2) and (3), as well as article 14, must also be granted.

-Commentary » _ .
According to the wording of paragraph 1 and the Committee’s comment thereon, this provision

refers to all cases of deprivation of liberty, whether in a criminal or any other case. Therefore, regonts;
should first describe the circumstances under which a person may be deprwed'of his liberty. u._::h
circumstances must be established by law and in any case must not be ar_bnrary, ie. ,ncc_msmt?nl_tbw:

the provisions of the Covenant, or unreasonable. In this context, any kind of dep;watmnno 'h e |§
provided for by law and as occuring in practice has to be addressed. To this end, repo nS SfO;I“ ¢
indicate the procedures that ensure the respect for the guarantees set forth in the phrowsro Sr ;Jmees
Covenant in cases of deprivation of liberty. The Committee has s_tfessed that some of these l_?:::‘ e
apply to any kind of deprivation of liberty, whereas others specifically apply to persons aga

criminal charges are being brought.

Regarding the guarantees required for any kind_ of depri_vat?on of _libgrty, reports have to descf:nﬁi
how soon and under what conditions a person deprwed_ot _h_:s Inbgrty_r IS mfprmed of the reasons Oh i
arrest, how soon that person can contact a lawyer, and if his family is nomu_ed. These ggarznlees navz
the double purpose of averting the danger of disappearance_s and of enabling thg detaine p[erSOCh :
exercise a remedy against his detention. Paragraph 4 of article 9 st_regsfxs the mppnanlcedp s:.u i
remedy and specifies that it has to consist of a prompt a_nd eHectwp_ Jjudicial proceeding, lea i Lng 10 4
release of the detained person in case of unlawful detention. In addition, reports shouldl describe (1) "e
law that in such cases regulates proceedings before the courts, and (2) any complaints that actually

have occured, including their eventual resolution.

Regarding the guarantees to which persons against whom criminal charges are being br_ougl_'ll ar:e
entitled, two time limits come into consideration and should be relergnced in reports. The first is t ﬁ
time frame within which an arrested person must be brought bef_o‘re a 1_udge, and t_he second, the lengt
of time for which the same person may be detained while awaiting trial. In_ the first case, ac:tu:)n| mus(:
occur promptly and not be delayed by more than a few days. Pre-trial detention must be reasona::} eban
shall not be the rule. Reports should therefore describe procedures and_ remedies (such :sb ? ea:
corpus, amparo, and similar appeals) established to ensure that a person is prorpplly bro:._:g t elo;?n
judge, as well as measures taken to reduce as far as possible the Igngth of pre-trial detent,on, inc ;1 asg
a description of existing remedies available during such a detention, gnd_ of measures for a _re“e =
dependent upon certain guarantees, in which case the need for equality in application (especially

financial grounds) may not be overlooked. |
Finally, victims of unlawful arrest or detention shall have an enforceable right to compensation.

Reports should therefore indicate the compensation mechanism established by law a_md provide details
on its practical application in cases involving criminal charges and in cases regarding other forms of

detention.

ARTICLE 10
-Text of article 10 ‘ ;

1. All persons deprived of their liberty shall be treated with humanity and
with respect for the inherent dignity of the human person. _

2. (a) Accused persons shall, save in exceptional circumstances, be
segregated from convicted persons and shall be subject to separate treatment
appropriate to their status as unconvicted persons;

(b) Accused juvenile persons shall be separated from adults and brought
as speedily as possible for adjudication.

3. The penitentiary system shall comprise treatment of prisoners the
essential aim of which shall be their reformation and social rehabilitation. Juvenile
offenders shall be segregated from adults and be accorded treatment appropriate

to their age and legal status.

opinion that it would be desirable for the reports of the States parties to contain specific
information on the legal measures designed to protect that right. The Committee also considers
that reports should indicate the concrele measures being taken by the competent State organs
to monitor the mandatory implementation of national legislation concerning the humane
treatment and respect for the human dighity of all persons deprived of their liberty that
paragraph 1 requires.

The Committee notes, in particular, that paragraph 1 of this article is generally applicable to
persons deprived of their liberty, whereas paragraph 2 deals with accused as distinct from
convicted persons, and paragraph 3 with convicted persons only. This structure quite often is
not reflected in the reports, which mainly have related to accused and convicted persons. The
wording of paragraph 1, its context -- especially its proximity to article 9, paragraph 1, which
also deals with all deprivations of liberty -- and its purpose support a broad application of the
principle expressed in that provision. Moreover, the Committee recalls that this article
supplements article 7 as regards the treatment of all persons deprived of their liberty.

The humane treatment and the respect for the dignity of all persons deprived of their liberty
Is a basic standard of universal application which cannot depend entirely on material
resources. While the Committee is aware that in other respects the modalities and conditions of
detention may vary with the available resources, they must always be applied without
discrimination, as required by article 2(1).

Ultimate responsibility for the observance of this principle rests with the State as regards all
institutions where persons are lawfully held against their will, not only in prisons but also, for
example, hospitals, detentior: camps or correctional institutions.

2. Subparagraph 2(a) of the article provides that, save in exceptional circumstances, accused
persons shall be segregated from convicted persons and shall receive separate treatment
appropriate to their status as unconvicte persons. Some reports have failed {0 pay proper
attention to this direct requirement of the Covenant and, as a result, to provide adequate
information on the way in which the treatment of accused persons differs from that of convicted
persons. Such information should be included in future reports. ’

Subparagraph 2(b) of the article calls, inter alia, for accused juvenile persons to be
separated from adults. The information in regorts shows that a number of States are not taking
sufficient account of the fact that this is an unconditional requirement of the Covenant. It is the
Committee’s opinion that, as is clear from the text of the Covenant, deviation from States
parties’ obligations under subparagraph 2(b) cannot be justified by any consideration
whatsoever.

3. In a number of cases, the information appearing in reports with respect to paragraph 3 of
the article has contained no concrete mention either of legislative or administrative measures or
of practical steps to promote the reformation and social rehabilitation of prisoners, by, for
example, education, vocational training and useful work. Allowing visits, in particular by family
members, is normally also such a measure which is required for reasons of humanity. There
are also similar lacunae in the reports of certain States with respect to information concerning
juvenile offenders, who must be segregated from adults and given treatment appropriate to their
age and legal status.

4. The Committee further notes that the principles of humane treatment and respect for human
dignity set out in paragraph 1 are the basis for the more specific and limited obligations of
States in the field of criminal justice set out in paragraphs 2 and 3 of article 10. The segregation
of accused persons from convicted ones is required in order to emphasize their status as
unconvicted persons who are at the same time protected by the presumption of innocence
stated in article 14, paragraph 2. The aim of these provisions is to protect the groups
mentioned, and the requirements contained therein should be seen in that light. Thus, for
example, the segregation and treatment of juvenile offenders should be provided for in such a
way that it promotes their reformation and social rehabilitation.

-Commentary

-Text of general comment 9 (16) ' Hal
1. Ardicle 10, paragraph 1 of the Covenant provides that all persons deprived of their liberty

shall be treated with humanity and with respect for the inherent dignity of the _human person.
However, by no means all the reports submitted by States parties have contained qurmanon
on the way in which this paragraph of the article is being implemented. The Commuttee is of the
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As the Committee has pomnted oul in its general comment, the first paragraph of this article
Supplements to a certain extent the provisions contained in articles 7 and 9, and applies to any person
deprived of his/her liberty. States parties’ reports should therefore provide information on detention in
prisons as well as in other institutions for reasons unconnected with the commission of a crime (e.g.
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psychiatric institutions). In this context, due attention shou!d_ be given to existing ﬁrrangements for the
operation of such places of detention and their supervision by public authorities. Procedures tor
receiving and investigating complaints should be duly reflected in reports.

The Committee has underlined the links between the general provision of paragraph 1 and_ the
requirements of the subsequent paragraphs concerning accused persons (para. 2) and convicted
persons (para. 3). Therefore, reports should show how the segregation o{ accusgd persons from
convicted offenders is ensured, and note any difference in treatment accorded in practice to accused as
compared to convicted persons. Moreover, reports should indicate the measures taken to accelerate

the consideration of charges against juvenile persons.

The treatment of convicted persons implies further the monitoring of lh? rr.1ain aspects of _lhe law
and practice of the State’s penitentiary system in order to test whether the principles of reforrpatnon and
social rehabilitation of prisoners are respected and promoted. To this effect, particular attention has to
be paid to the compliance with the United Nations Minimum Standard Rg[eg for the Tre_atment_oi
Prisoners, the Code of Conduct for Law Enforcement Officials, and the Principles of Medical Ethics
relevant for prison doctors. In order to enable the Committee to know ‘that lhese' onies of rules are
respected, reports should provide information as to whether such r_egulatlon_s and directives form part of
the training of prison staff and whether they are known and accessible to prisoners. Reports shouk_ﬁl also
describe any other practice followed during detention (such as the grouping of prisoners accc_:rdmg to
social, cultural, or other characteristics, resorting to special security cells and solltar_y confinement,
applying work programmes within or outside the prison as a means of rehabilitation, 'etc.). TI_19
description of such practices should also show to what extent juvenile offenders receive special
treatment aiming at their reformation and social rehabilitation.

Reporting officers should bear in mind that article 5(b) of ICERD protects the‘right to liberty fand
security of the person on a racially non-discriminatory basis. Information assembled in that regard might
be useful under articles 9 and 10 of this Covenant as well. .

ARTICLE 11
-Text of article 11
No one shall be imprisoned merely on the ground of inability to tultil a
contractual obligation.

-Commentary : o o
This article underlines that deprivation of liberty may only follow the violation of a criminal or,

exceptionally, a civil law, but not the mere inability to fulfil a contractual obligation. TI'_le purpose of lh_|s
article is to stress that poverty and the lack of financial means cannot justify the putting of a person in
jail. The general terms in which the article is drafted suggest that no reference whatsoever, not even an
indirect one, shall be allowed regarding the inability to fulfil a contract as a ground for amprngonment.
Consequently, a report should give an account of the legal situation in the reporting State, and mc_ludg a
description of any cases in which the non-compliance with a court order to fulfil a contractual obligation

resulted in a deprivation of liberty.

ARTICLE 12

-Text of article 12 Lo
1.  Everyone lawfully within the territory of a State shall, within that
territory, have the right to liberty of movement and freedom to choose his

residence.

2. Everyone shall be free to leave any country, including his own.

3. The above-mentioned rights shall not be subject to any restrictions
except those which are provided by law, are necessary to protect national
security, public order (ordre public), public health or morals or the rights and
freedoms of others, and are consistent with the other rights recognized in the
present Covenant.

4. No one shall be arbitrarily deprived of the right to enter his own
country.

(To date, no general comment has been adopted on this article; however, paragraph 8 of general
comment 15 (27) refers to the position of aliens under this article.)
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-Text of general comment 15 (27), paragraph 8

8. Once an alien is lawfully within a territory, his freedom of movement and his right to leave
that territory may only be restricted in accordance with article 12, para. 3. Differences in
treatment in this regard between aliens and nationals, or between different categories of aliens,
need to be justified under article 12, para. 3. Since such restrictions must, inter alia, be
consistent with the other rights recognized in the Covenant, a State party cannot, by restraining
an alien or by deporting him to a third country, arbitrarily prevent his return to his own country
(article 12, para. 4).

-Commentary

Article 12 recognizes the freedom of movement of individuals with regard to both the freedom of
movement within the territory of the State in which they find themselves, and with regard to the freedom
to cross the borders of this State.

Since the right to freedom of movement within the territory of a State refers not only to travelling
but also to movement for the purpose of establishing oneself at a certain place, i.e. the choosing and
the changing of one's residence, reports should contain information on the laws and practice regarding
both of these situations. Reports should therefore describe any requirements for the registration of
persons in a particular district and the formalities and/or conditions that govern the registration of a
person as a resident in a different district. Reports should describe what kind of information has to be
provided to public authorities in case of temporary displacement of a person; the controls that
authorities impose upon travelling persons; any restrictions that are in place regarding the access to, or
leaving of, certain areas; and any other conditions or limitations determining the movement of persons
within the country.

Regarding the right to freedom of movement as the right to leave a country, reports should provide
information on the conditions for the issuance of travel documents, on the conditions allowing for a
person’s passport to be withdrawn, on the procedures that have to be followed in such instances, and
on the authorities that are responsible for making decisions in this regard. Reports should discuss the
remedies available in the event of an unfavourable decision. In order to illustrate the practice in the
reporting State it is useful to provide figures that show the overall number of- applications submitted for
travel documents, the percentage of applications that were turned down, and the reasons for the refusal
of documents during the reporting period.

The information provided should enable the Committee to consider whether any existing restrictions
are in compliance with paragraph 3 of article 12. A first prerequisite of compliance is the formal
requirement that any restriction must be based upon a law. The substantive requirements of compliance
demand that such restrictions must be necessary to reach certain purposes set forth in paragraph 3 and
that they must be consistent with other rights protected by the Covenant.

In the context of article 12, special attention has to be paid to restrictions concerning certain
categories of persons, among whom aliens occupy a particular place. As the Committee has pointed out
in its general comment 15 (27) on the position of aliens under the Covenant, the rights enshrined in
paragraphs 1 and 2 of article 12 are conferred not only upon nationals, but to foreigners as well on the
condition that they are lawfully within the territory of the State. Reports should indicate the requirements
for the admission of aliens to the territory of the reporting State; they should further indicate how the
freedom of movement of aliens is regulated. Note that in this regard any discrimination in the treatment
of aliens as opposed to nationals, or any discrimination regarding the treatment of aliens from different
countries, has to be justified under article 12, paragraph 3.

Lastly, by virtue of paragraph 4 of article 12 everybody is entitled to enter his own country and
nobody should be deprived arbitrarily of this right. Accordingly, reports should describe any measures of
banishment of citizens that may exist under the law, and whether such measures have been applied
and under what circumstances, during the reporting period. With regard to aliens, the Committee has
also stressed the relationship that exists between the right to enter one’s own country and the freedom
of movement.

With regard to the freedom of movement, reporting officers may find relevant certain information
assembled for reporting on article 5(d)(i) and (ii) of ICERD, and on article 15(4) of CEDAW. See also
article 5(f) of ICERD.
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ARTICLE 13
-Text of article 13

An alien lawfully in the territory of a State Party 10 the present Covenantmay
be expelled therefrom only in pursuance of a decision reached in accordance with
law and shall, except where compelling reasons of national security otherwise
require, be allowed to submit the reasons against his expulsion and to have his
case reviewed by, and be represented for the purpose before, the competent
authority or a person or persons especially designated by the competent
authority.

-Text of general comment 15 (27), paragraphs 9 and 10

(Note that general comment 15 (27) applies not only to article 13, but refers in general to the
position of aliens under the Covenant. See in this regard article 2 for paragraphs 1 to 7, and article 12
for paragraph 8 of general comment 15 (27).)

9. Many reports have given insufficient information on matters relevant to article 13. The article
is applicable to all procedures aimed at the obligatory departure of an alien, whether described
in national law as expulsion or otherwise. If such procedures entail arrest, the safeguards of the
Covenant relating to deprivation of liberty (articles 9 and 10) may also be applicable. If the
arrest is for the particular purpose of extradition, other provisions of national and international
law may apply. Normally an alien who is expelled must be allowed lo leave for any country that
agrees to take him. The particular rights of article 13 only protect those aliens who are lawfully
in the territory of a State party. This means that national law concerning the requirements for
entry and stay must be taken into account in determining the scope of that protection, and that
illegal entrants and aliens who have stayed longer than the law or their permits allow, in
particular, are not covered by its provisions. However, if the legality of an alien’s entry or stay is
in dispute, any decision on this point leading to his expulsion or deportation ought to be taken
in accordance with article 13. It is for the competent authorities of the State party, in good faith
and in the exercise of their powers, to apply and to interpret the domestic law, observing,
however, such requirements under the Covenant as equality before the law (article 26).

10. Article 13 directly regulates only the proceéure and not the substantive grounds for
expulsion. However, by allowing only those carried out “in pursuance of a decision reached in
accordance with law”, its purpose is clearly to prevent arbitrary expulsions. On the other hand,
it entitles each alien to a decision in his own case and, hence, article 13 would not be satisfied
with laws or decisions providing for collective or mass expulsions. This undeistanding, in the
opinion of the Committee, is confirmed by further provisions concerning the right to submit
reasons against expulsion and to have the decision reviewed by and to be represented before
the competent authority or someone designated by it. An alien must be given full facilities for
pursuing his remedy against expulsion so that this right will in all the circumstances of his case
be an effective one. The principles of article 13 relating to appeal against expulsion and the
entitlement to review by a competent authority may only be departed from when “compelling
reasons of national security” so require. Discrimination may not be made between different

categories of aliens in the application of article 13.

-Commentary
According to article 13 -- the only article of the Covenant applicable only to aliens -- and the

interpretation thereof by the Committee in its general comment, reports should describe the laws and
the practice concerning the mandated departure of aliens from the territory of the State, and should
illustrate the grounds for expulsion and the procedures leading to it. If applicable, reports should provide
the exact number of expulsions that occured during the reporting period, and the reasons for such
expulsions. It is of utmost importance to provide a detailed description of the procedures followed for
that purpose because article 13 contains certain safeguards that have to be respected both in a judicial
and in an administrative procedure. In this context, remedies against an expulsion order play a special
role. Although article 13 does not say that such remedies must be available before the expulsion takes
place and that in effect they must suspend the expulsion order, the appeal must nevertheless be an
effective appeal. The practice in the reporting State should allow to test the effectiveness of the
available remedy in the particular circumstances of each case.

Although the guarantees of article 13 protect only aliens who are lawfully within the territory of a
State, reports should also describe the procedures leading to the expulsion of illegal entrants. In
particular, reports should describe the procedures for reaching the decision on the legality or illegality of
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a person'_s entry or _stay in the country. The Committee has pointed out that such a decision must
comply with the requirements of article 13.

OTH(,) theﬁgxtenl t:atlgrlicle 1|3 (and, in a limited way, article 12) deals with expulsion and extradition
reporting officers should consult article 3 of CAT for existing relevant information. See al i o
and (i) and 5(f) of ICERD. 9 so article 5(d)(i)

ARTICLE 14
-Text of article 14

1. All persons shall be equal before the courts and tribunals. In the
determination of any criminal charge against him, or of his rights and obligations
in a suit at law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established by law. The press and
the public may be excluded from all or part of a trial for reasons of morals, public
order (ordre public) or national security in a democratic society, or where the
interest of the private lives of the Parties so requires, or to the extent strictly
necessary in the opinion of the court in special circumstances where publicity
would prejudice the interests of justice; but any judgement rendered in a criminal
case or in a suit at law shall be made public except where the interest of juvenile
persons otherwise requires or the proceedings concern matrimonial disputes of
the guardianship of children.

2. Everyone charged with a criminal offence shall have the right to be
presumed innocent until proved guilty according to law.

3. In the determination of any criminal charge against him, eve:yong shall
be entitled to the following minimum guarantees, in full equality:

(a) To be informed promptly and in detail in a language which he
understands of the nature and cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence
and to communicate with counsel of his own choosing; p—r

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through
legal assistance of his own choosing; to be informed, if he does not have legal
assistance, of this right; and to have legal assistance assigned to him, in any case
where the interests of justice so require, and without bayment by him in any such
case if he does not have sufficient means to pay for it;

(e) To examine, or to have examined, the witnesses against him and to
obtain the attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him;

() To have the free assistance of an interpreter if he cannot understand or
speak the language used in court;

(g) Not to be compelled to testify against himself or to confess guilt.

4. In the case of juvenile persons, the procedure shall be such as will take
account of their age and the desirability of promoting their rehabilitation.

5. Everyone convicted of a crime shall have the right to his conviction and
sentence being reviewed by a higher tribunal according to law.

6. When a person has by a final decision been convicted of a criminal
offence and when subsequently his conviction has been reversed or he has been
pardoned on the ground that a new or newly discovered fact shows conclusively
that there has been a miscarriage of justice, the person who has suffered
punishment as a result of such a conviction shall be compensated according to
law, unless it is proved that the non-disclosure of the unknown fact in time is
wholly or partly attributable to him.

7. No one shall be liable 1o be tried or punished again for an offence for
which he has already been finally convicted or acquitted in accordance with the
law and penal procedure of each country.

-Text of general comment 13 (21)

r._ The Committee notes that article 14 of the Covenant is of a complex nature and that
different aspects of its provisions will need specific comments. All of these provisions are
aimed at ensuring the proper administration of justice, and to this end uphold a series of
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individual rights such as equality before the courts and tribunals and :_h_e right to a fair and
public hearing by a competent, independent and impartial tribunal es:abhs{led by a‘a_w. Not all
reports provided details on the legislative or other measures adopted specifically to implement

each of the provisions of article 14.

2. In general, the reports of States parties fail to recognize that _ar!:c!e 14 applies not only to
procedures for the determination of criminal charges against individuals _but also to pro_cedures
to determine their rights and obligations in a suit at law. Laws and practices dealing with these
matters vary widely from State to State. This diversity makes it all the more necessary for States
parties to provide all relevant information and to explain in greater detail how_ the concepls q!
“criminal charge” and “rights and obligations in a suit at law” are interpreted in relation to their
respeclive legal systems.

3. The Committee would find it useful if, in their future reports, States parties coa!d prow.fde
more detailed information on the steps taken to ensure thal equality before the courts, :acfudmg
equal access to courls, fair and public hearings and competance, .r'fnpart:a!uyl and
independence of the judiciary are established by law and guaraatee_d in practice. In pan_.fcufar,
States parties should specify the relevant constitutional and legislative texts which provide for
the establishment of the courts and ensure that they are independent, impartial and_ competent,
in particular with regard to the manner in which judges are appoiared. the qaaﬁﬁcatfons_fo.r
appointment, and the duration of their terms of office; the condition governing promotion,
transfer and cessation of their functions and the actual independence of the judiciary from the

executive branch and the legislative.

4. The provisions of article 14 apply o all courts and tribunals within rha scope of that _amcfe
whether ordinary or specialized. The Committee noles the existence, in many countries, of
military or special courts which try civilians. This could present serious problems as far as the
equitable, impartial and independent administration cf justice is concerned. Quite often the
reason for the establishment of such courts is to enable exceptional procedures (o be appkeq'
which do not comply with the normal standards of justice. While the Covenant does not prohibit
such cateqories of courts, nevertheless the conditions which it lays down clearly indicate that
the trying of civilians by such courts should be very exceptional and take p!aca under
conditions which genuinely afford the full guarantees stipu'ated in article 14. The Coma-mree has
noted a serious lack of information in this regard in the reports of some Sta!ea parties wh_ose
judicial institutions include such courts for the trying of civilians. In some countries suc_h ra:htaay
and special courts do not afford the strict guarantees of the proper administration of justice in
accordance with the requirements of article 14 which are essential for the effective protection of
human rights. If States parties decide in circumstances of a public emergency as contemplated
by article 4 to derogate from normal procedures required under article 1‘4, may should ensure
that such derogations do not exceed those strictly required by the exigencies of the actual

situation, and respect the other conditions in paragraph 1 of article 14.

5. The second sentence of article 14, paragraph 1, provides that “everyone _shaﬂ be enutled to
a fair and public hearing”. Paragraph 3 of the article elaborates on the requirements of a “farr
hearing” in regard to the determination of criminal charges. However, the requirements of
paragraph 3 are minimum guarantees, the observance of which is not always sufficient (o
ensure the fairness of a hearing as required by paragraph 1.

6. The publicity of hearings is an important safeguard in the interest of the individual and of
sociely at large. At the same time article 14, paragraph 1, acknowledges that courts have the
power to exclude all or part of the public for reasons spelt out in that paragraph. It should _be
noted that, apart from such exceptional circumstances, the Commitiee considers that a hearing
must be open to the public in general, including members of the press, and must not, for
instance, be limited only to a particular category of persons. It should be noted that, even in
cases in which the public is excluded from the trial, the judgement must, with certain strictly

defined exceptions, be made public.

7. The Committee has noted a lack of information regarding article 14, paragraph 2 and, n
some cases, has even observed that the presumption of innocence, which 1s fundamental to
the protection of human rights, is expressed in very ambiguous terms or entails conditions
which render it ineffective. By reason of the presumption of innocence, the burden of proof of
the charge is on the prosecution and the accused has the benefit of doubt. No guilt can be
presumed until the charge has been proved beyond reasonable doubt. Further, the presumpltion
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of innocence imples a right to be treated in accordance with this principle. It is, therefore, a
duly for all public authorities to refrain from prejudging the outcome of a trial.

8. Among the minimum guarantees in criminal proceedings prescribed by paragraph 3, the
first concerns the right of everyone to be informed in a language which he understands of the
charge against him (subparagraph (a)). The Committee notes that State reports often do not
explain how this right is respected and ensured. Article 14(3)(a) applies to all cases of criminal
charges, including those of persons not in detention. The Committee notes further that the right
to be informed of the charge “promptly” requires that information is given in the manner
described as soon as the charge is first made by a competent authority. In the opinion of the
Committee this right must arise when in the course of an investigation a court or an authority of
the prosecution decides to take procedural steps against a person suspected of a crime or
publicly names him as such. The specific requirements of subparagraph 3(a) may be met by
stating the charge either orally or in writing, provided that the information indicates both the law
and the alleged facts on which it is based.

9. Subparagraph 3(b) provides that the accused must have adequate time and facilities for the
preparation of his defence and to communicate with counsel of his own choosing. What is
“adequate time" depends on the circumstances of each case, but the facilities must include
access to documents and other evidence which the accused requires to prepare his case, as
well as the opportunity to engage and communicate with counsel. When the accused does not
want to defend himself in person or request a person or an association of his choice, he should
be able to have recourse to a lawyer. Furthermore, this subparagraph requires counsel to
communicate with the accused in conditions giving full respect for the confidentiality of their
communications. Lawyers should be able to counsel and to represent their clients in
accordance with their established professional standards and judgement without any
restrictions, influences, pressures or undue interference from any quarter.

10. Subparagraph 3(c) provides that the accused shall be tried without undie delay. This
guarantee relates not only to the time by which a trial should commence, but also the time by
which it should end and judgement be rendered; all stages must take. place “without undue
delay”. To make this right effective, a procedure must be available in order to ensure that the
trial will proceed “without undue delay”, both in first instance and on appeal.

11. Not all reports have dealt with all aspects of the right of defence as defined in
subparagraph 3(d). The Committee has not always received sufficient information concerning
the protection of the right of the accused to be present during the determination of any charge
against him or how the legal system assures his right either to defend himself in person or to
be assisted by counsel of his own choosing, or what arrangements are made if a person does
not have sufficient means to pay for legal assistance. The accused or his lawyer must have the
right to act diligently and fearlessly in pursuing all available defences and the right to challenge
the conduct of the case if they believe it to be unfair. When exceptionally for justified reasons
trials in absentia are held, strict observance of the rights of the defence is all the more
necessary. '

12. Subparagraph 3(e) states that the accused shall be entitled to examine or have examined
the witnesses against him and to obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him. This provision is designed to
guarantee to the accused the same legal powers of compelling the attendance of wilnesses
and of examining or cross examining any witnesses as are available to the prosecution.

13. Subparagraph 3(f) provides that if the accused cannot understand or speak the language
used in court he is entitled to the assistance of an interpreter free of any charge. This right is
independent of the outcome of the proceedings and applies to aliens as well as to nationals. It
is of basic importance in cases in which ignorance of the language used by a court or difficulty
in understanding may constitute a major obstacle to the right of defence.

14. Subparagraph 3(g) provides that the accused may not be compelled to testify against
himself or to confess guilt. In considering this safequard the provisions of-article 7 and article
10, paragraph 1, should be borne in mind. In order to compel the accused to confess or to
testify against himself, frequently methods which violate these provisions are used. The law
should require that evidence provided by means of such methods or any other form of
compulsion is wholly unacceptable.
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15. In order to safeguard the rights of the accused under paragraphs 1 and 3 of article 14,
judges should have authority to consider any allegations made of violations of the rights of the

accused during any stage of the prosecution.

16. Article 14, paragraph 4, provides that in the case of juvenile persons, the procedure shall
be such as will take account of their age and the desirability of promoting their rehabilitation.
Not many reports have furnished sufficient information concerning such relevant matters as the
minimum age at which a juvenile may be charged with a criminal offence, the maximum age at
which a person is still considered (o be a juvenile, the existence of special courts and
procedures, the laws governing procedures against juveniles and how all these special
arrangements for juveniles take account of “the desirability of promoting their rehabilitation”.
Juveniles are to enjoy at least the same guarantees and protection as are accorded to adults

under article 14.

17. Article 14, paragraph 5, provides that everyone convicted of a crime shall have the right to
his conviction and sentence being reviewed by a higher tribunal according to law. Particular
attention is drawn to the other language versions of the word “crime” (“infraction”, “delito”,
“prestuplenie”) which show that the guarantee is not confined only to the most serious
offences. In this connection, not enough information has been provided concerning the
procedures of appeal, in particular the access 1o and the powers of reviewing tribunals, what
requirements must be satisfied to appeal against a judgement, and the way in which the
procedures before review tribunals take account of the fair and public hearing requirements of
paragraph 1 of article 14.

18. Article 14, paragraph 6, provides for compensation according to law in certain cases of a
miscarriage of justice as described therein. It seems from many State reports that this right is
often not observed or insufficiently guaranteed by domestic legislation. States should, where
necessary, supplement their legislation in this area in order to bring it into line with the
provisions of the Covenant.

19. In considering States reports differing views have often been expressed as to the scope of
paragraph 7 of article 14. Some States parties have even felt the need to make reservations in
relation to procedures for the resumption of criminal cases. It seems to the Committee that
most States parties make a clear distinction between a resumption of a trial justified by
exceptional circumstances and a re-trial prohibited pursuant to the principle of ne bis in idem
as contained in paragraph 7. This understanding of the meaning of ne bis in idem may
encourage States parties to reconsider their reservations to article 14, paragraph 7.

-Commentary

Judicial remedies play a central role in the protection of human rights, and article 14 spells out a
series of rights relating to a fair administration of justice, both in criminal cases and in suits at law. It
indicates in particular the minimum guarantees to which any accused person is entitled in the
determination of a criminal charge against him/her. The scope of the protected rights and the
information States parties are required to submit to the Committee are thoroughly dealt with in the
extensive general comment adopted by the Committee. The general comment should therefore be
taken duly into account in the preparation of reports by States parties.

For details on the reporting requirements under article 14, reporting officers should refer to the
general comment. In general, it should be stressed here that reports should describe the organization of
the judiciary in the reporting State. Reports should mention the guarantees protecting the independence
of the judiciary from the executive power. They should provide information on the procedures for the
appointment and the advancement of judges, on the existence of extraordinary courts alongside the
regular courts, such as special or military courts, and their competences. Moreover, reports should deal

It has to be kept in mind that the guarantees set forth in article 14 are minimum quarantees
Therefore, States parties must strictly comply with the provisions of article 14. This strict ?:om. !iance;
has to be reflected in the report by providing a detailed account of the legislative or other me‘; r
taken to ensure the full implementation of all the provisions of article 14. e

When assembling information for article 14 .(and for articl i

‘ ; es 15 and 16 below), reporting officers
should be aware that relate_d articles in other international instruments also contain rights to p?ocedural
guarantees, in particular articles 5(a) of ICERD, 15(2) and (3) of CEDAW, and 12 to 15 of CAT.

ARTICLE 15
-Text of article 15

1. No one shall be held guilty of any criminal offence on account of any
act or omission which did not constitute a criminal offence, under national or
international law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time when the criminal
offence was committed. If, subsequent to the commission of the offence,
provision is made by law for the imposition of a lighter penaity, the offender shall
benefit thereby.

2. Nothing in this article shall prejudice the trial and punishment of any
person for any act or omission which, at the time when it was committed, was

criminal according to the general principles of law recognized by the community
of nations.

-Commentary

ﬂfrlicle 15 prohibits thg retroactive application of criminal laws, and covers both the criminalization of
certain acts and the severity of the punishment that may be imposed for criminal offences.

Sgales pan'ies' reports should state in particular whether the principle of non-retroactivity of c:riminal
laws 1s‘conlamed in domestic legislation, and they should provide the Committee with its exact
formulation. The existence of such a provision in domestic law is of special importance since article 15
does not aIlogv for any exception to the principle. Moreover, article 15 is one of the provisions of the
Covenant which, according to article 4, cannot be derogated from, not even in case of a public
emergency. Reports should therefore show that the principle of non-retroactivity exists and is actually

applied not only in ordinary criminal law, but also in military criminal codes both in peace and in time of
war.

Wi_th'regard to lhe principle th_al an offender shall benefit from laws that are passed after the
commission of the crime and that impose lesser penalties than the law applicable at the time of the
commission of the_cr:rr_me, reports should describe the actual application of such laws. They should
:Eereforeladdress situations in which the change in the law occurs during the trial, and the application of

e new law to situations in which an offender has already been convicted and is i
serving a s
based on an older, less favourable law. ’ i

ARTICLE 16
-Text of article 16

Everyone shall have the right to recognition everywhere as a person before
the law.
-Commentary .

9 The purpose of this articl_e is to ensure that everyone is the subject, and not the object, of the law.
owever, it does not deal with the question of the legal capacity to act, which may be restricted for

with the guarantees that exist in the law and in practice with regard to the right of all persons to a fair such reasons as minority age or insanity.

and public hearing, including the relevant rules for and practices concerning the publicity of trials and
the public pronouncement of judgements. This has to include information on the specific rules that
govern the admission of the interested public and the access to court hearings of representatives of the
local and foreign press and of the mass media in general. Detailed information should also be provided
about the organization and functioning of the bar and about the guarantees that allow lawyers freely to
assist their clients, as well as about the availability of free legal assistance to criminal defendants
without means.

Infor!—nat_ion should be provided on the moment, which may be even before birth, at which legal
personghty is aqqui:ed under the law, and at which an individual becomes a subject Ibefore the law.
f:)ccordmg to article 4, not even in case of a public emergency can article 16 be derogated from since

e regqgnmon as a person before the law is a prerequisite to be entitled to any other right. The
recognition as a person has to be ensured everywhere, i.e. also in situations where an individual }s not
within the territory of the State but where the law nevertheless reaches him.
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ARTICLE 17

-Text of article 17
1. No one shall be subjected to arbitrary or unlawful interference with his
privacy, family, home or correspoﬁdence. nor to unlawful attacks on his honour
and reputation.
25, Everyone has the right to the protection of the law against such

interference or attacks.

-Text of general comment 16 (32)
1. Article 17 provides for the right of every person to be protected against arbitrary or unlawiul

interference with his privacy, family, home or correspondence as well as against unlawful attacks
on his honour and reputation. In the view of the Committee, this right is required to be
guaranteed against all such interferences and attacks whether they emanate from State
authorities or from natural or legal persons. The obligations imposed by this article require the
State to adopt legislative and other measures [0 give effect to the prohibition against such
interferences and attacks as well as to the protection of this right.

5 In this connection, the Committee wishes to point out that in the reports of States parties (0
the Covenant the necessary attention is not being given to information concerning the manner in
which respect for this right is guaranteed by legislative, administrative or judicial authorities, and
in general by the competent organs established in the State. In particular, insufficient attention (s
paid to the fact that article 17 of the Covenant deals with protection against both unlawful and
arbitrary interference. That means that it is precisely in State legislation above all that provision
must be made for the protection of the right set forth in that article. At present the reports either
say nothing about such legislation or provide insufficient information on the subject.

3. The term “unlawful” means that no interference can take place except in cases envisaged by
the law. Interference authorized by States can only lake place on the pasis of law, which itself
must comply with the provisions, aims and objectives of the Covenant.

4. The expression “arbitrary interference” is also relevant to the protection of the right provided
for in article 17. In the Committee’s view, the expression “arbitrary interference” can also extend
to interference provided for under the law. The introduction of the concept of arbilrariness 1s
intended to guarantee that even interference provided for by law should be in accordance with
the provisions, aims and objectives of the Covenant and should be, in any event, reasonable in

the particular circumstances.

5. Regarding the term “family”, the objectives of the Covenant require that for the purposes of
article 17 this term be given a broad interpretation to include all those comprising the family as
understood in the society of the State party concerned. The term “home" in English, “manzel” in
Arabic, “zhuzhai” in Chinese, “domicile” in French, “zhilische™ in Russian and “domiciio™ in
Spanish, as used in article 17 of the Covenant, is to be understood 1o indicate the place where a
person resides or carries out his usual occupation. In this connection, the Committee inviles
States to indicate in their reporls the meaning given in their sociely (O the terms “family™ and

“home™.

6. The Committee considers that the reports should include information on the authorities and
organs set up within the legal system of the State which are competent to authorize interference
allowed by the law. It is also indispensable to have information on the authorities which are
entitied to exercise control over such interference with strict regard for the law, and to know in
what manner and through which organs persons concerned may complain of a violation of the
right provided for in article 17 of the Covenant. States should in their reports make clear the
extent to which actual practice conforms to the law. State party reports should also contan
information on complaints lodged in respect of arbitrary or unlawful interference, and the number
of any findings in that regard, as well as the remedies provided in such cases.

7. As all persons live in society, the protection of privacy is necessarily relative. However, the
competent public authorities should only be able to call for such information relating to an
individual’s private life the knowledge of which is essential in the interests of society as
understood under the Covenant. Accordingly, the Committee recommends that States should
indicate in their reports the laws and regulations that govern authorized interferences with private

life.

106

8. Eyeq with regard to interferences that conform to the Covenant, relevant legislation must
spegrfy in detail the precise circumstances in which such mfefferen'ces may be permitted Ui
dec.fs.*on to make use of such authorized interference must be made only by ::19 aurho.rir'
des:gnate_d under the law, and on a case-by-case basis. Compliance with article 17 requires th ):
the integrity and confidentiality of correspondence should be guaranteed de jure and de facls
Correspondence should be delivered to the addressee without interception and without bein )
opened or otherwise read. Surveillance, whether electronic or otherwise, interceptions (?!
fe!ephomc_, telegraphic and other forms of communication, wire-tapping ,and recording of
conversations should be prohibited. Searches of a person’s home should be restricted ?0 a
search for necessary evidence and should not be allowed to amount to harassment. So far as
personal and body searches are concerned, effective measures should ensure‘that such
searches are carried out in a manner consistent with the dignity of the person who is being
searched. Persons being subjected to body search by State officials, or medical personnel actin

at the request of the State, should only be examined by persons of the same sex. ¥

g}ﬁc}geraﬁs gf:ges gre under a ;ury themselves not to engage in interferences inconsistent with
e Covenant and to provide the legislative framewo ibiti
ksl Bl Te] work prohibiting such acts by

10. _The gathering and holding of personal information on computers, databanks and other
dewct_es, whether by public authorities or private individuals or bodies, must be regulated by law
Eﬂ‘ectwe‘measures have to be taken by States to ensure that information concerning a person s
private life does not reach the hands of persons who are not authorized by law to receive
process and use it, and is never used for purposes incompatible with the Covenant. In order n;
have rhg mosr effective protection of his private life, every individual should have 'the right to
ascertain, in an intelligible form, whether, and if so, what personal data is stored in automatic
data ﬁ{e_s and for what purposes. Every individual should also be able to ascertain which public
c_'mlhormes or private individuals or bodies control or may control their files. If such files contain
incorrect p_ersonaf data or have been collected or processed contrary to the provisions of the
law, every individual should have the right to request rectification or elimination.

11 ._Art_:cfe 17 affords protection to personal honour and reputation and States are under an
o{)hga!ron lq provide adequate legislation to that end. Provisions must also be made to protect
himself against any unlawful attacks that do occur and to have an effective remedy against those
respor_?s_fbfe. S?ates parties should indicate in their reports to what extent the honour or reputation
g; ;:wef:;ﬂdua!s is protected by law and how this protection is ach.eved according to their legal

-Commentary

_ Generaf' comment 16 (32) provides detailed guidance regarding both the scope of the protected
rlghts contained in article 17, and the information required from States parties in their reports, especiall

with regard to prptective legislation against arbitrary or unlawful interference with privacy 'famFi)ly an;
home: However, it may be useful to draw the attention of reporting States to the need fc;r a detailed
descrtpt{on gf the practice that exists in the application of these protective laws and to refer especiall

to any wolanonjns _of such laws and any complaints brought under these laws. States should report on th:
use alleged vichrns_made (or make) of existing remedies, and the eventual results of such cases
(I?repo:s shou':d p_rowde information on any practical steps taken -- such as instructions given to poiice;
behgtv igL ril;tng:iiisoﬁ-i-c iat:l:ls.pre\rent future violations, in particular those that resulted from arbitrary

ARTICLE 18
-Text of article 18
g 2 Everyone shall have the right to freedom of thought, conscience and
religion. This right shall include freedom to have or to adopt a religion or belief of
his choice, and freedom, either individually or in community with others and in
public or private, to manifest his religion or belief in worship, observance, practice
and teaching.
2. No one shall be subject to coercion which would impair his freedom to
have or to adopt a religion or belief of his choice.
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3. Freedom to manifest one’s religion or beliefs may be subject only to
such limitations as are prescribed by law and are necessary to protect public
safety, order, health, or morals or the fundamental rights and freedoms of others.

4. The States Parties to the present Covenant undertake to have respect
for the liberty of parents and, when applicable, legal guardians to ensure the
religious and moral education of their children in conformity with their own

convictions.

-Commentary
Article 18, which protects the freedom of thought, religion and conscience, has two aspects: it

protects the freedom to have a religion, and it protects the freedom to manifest such a religion or belief
either in private or in public, individually or in community with others, and to observe or not certain
practices. The first right is an absolute right that cannot be restricted in any way, not even during a
state of emergency. The right to manifest a religion or a belief, on the other hand, may be subject to
certain limitations, provided that such limitations are contained in a law and that they are necessary for

certain purposes.

Reports should therefore provide sufficient information to allow the Committee to consider how the
absolute character of the first right is safeguarded and whether any restrictions that may be imposed on
the second right are compatible with paragraph 3 of article 18. To that effect, the Committee seeks
detailed information about the existence of different religions in the reporting State, the use of places of
worship, the publication and circulation of religious material and the measures taken to prevent and to
punish offences against the free exercise of one’s religion. In cases where a State religion exists,
reports should show how a person’s freedom not to have a religion is guaranteed and how the
application of the principle of non-discrimination on religious grounds is ensured. Moreover, reports
should describe any procedures that have to be followed for the legal recognition, authorization or
toleration of various religious denominations in the country. Information should be provided on the
practical application of such procedures with special reference to any possible refusals of reccgnition
that might have occured during the reporting period, and in particular when such refusal was due to the
incompatibility of a religion with another dominant religion in the reporting State. The role and powers of
State authorities in deciding about such incompatibilities need to be explained. In cases where a
dominant religion exists, reports should outline the main status differences between the dominant
religion and other denominations, in particular with regard to the need for equal treatment of all of them.

Paragraph 2 of article 18 states that no coercion may be used that would impair a person’s freedom
to have a religion or belief. Reports should therefore describe any form of control or supervision that
may be imposed upon persons having a certain religion or belief, and any privilege that may be granted
to individuals belonging to one religious group but denied to others.

The status and position of conscientious objectors should also be discussed under this article, and
statistical information should be provided regarding the number of persons that applied for the status of,
and the number of those that were actually recognized as, conscientious objectors, the reasons given to
justify conscientious objection and -the rights and duties of conscientious objectors as compared to
those persons who serve in the regular military service.

A specific provision in article 18(4) concerns the right of parents to ensure the religious education of
their children in conformity with their own convictions. Consequently, specific information is required on
the legal regulation and the practice of religious education, in particular where religion is taught in public
schools. In this regard, special attention needs to be paid as to how the above-mentioned rights of
parents are safeguarded.

Note that article 5(d)(vii) of ICERD protects the right to freedom of thought, conscience and opinion
for the purposes of that Convention.

ARTICLE 19
-Text of article 19

1.  Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art, or
through any other media of his choice.
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3. The exercise of the rights provided for in paragraph 2 of this article
carries with it special duties and responsibilities. It may therefore be subject to
certain restrictions, but these shall only be such as are provided by law and are
necessary:

(a) For respect of the rights or réputatians of others;

(b) For the protection of national security or of public order (ordre public),
or of public health or morals.

-Text of general comment 10 (19)

1. Paragraph 1 requires protection of the “right 1o hold opinions without interference”. This is
a right to which the Covenant permits no exception or restriction. The Committee would
welcome information from States parties concerning paragraph 1.

2. Paragraph 2 requires protection of the right to freedom of expression, which includes not
only freedom to “impart information and ideas of all kinds", but also freedom to “seek™ and
“receive” them “regardless of frontiers” and in whatever medium, “either orally, in writing or in
print, in the form of art, or through any other media of his choice”. Not all States parties have
provided information concerning all aspects of the freedom of expression. For instance, little
attention has so far been given to the fact that, because of the development of modern mass
media, effective measures are necessary to prevent such control of the media as would
interfere with the right of everyone to freedom of expression in a way that is not provided for in
paragraph 3.

3. Many State reports confine themselves to mentioning that freedom of expression is
guaranteed under the Constitution or the law. However, in order to know the precise régime of
freedom of expression in law and in practice, the Committee needs in addition pertinent
information about the rules which either define the scope of freedom of expression or which set
forth certain restrictions, as well as any other conditions which in practice affect the exercise of
this right. It is the interplay between the principle of freedom of expression and such limitations
and restrictions which determines the actual scope of the individual’s right.

4. Paragraph 3 expressly stresses that the exercise of the right to freedom of expression
carries with it special duties and responsibilities and for this reason certain restrictions on the
right are permitted which may relate either to the interests of other persons or to those of the
community as a whole. However, when a State party imposes certain restrictions on the
exercise of the freedom of expression, these may not put in jeopardy the right itself. Paragraph
3 lays down conditions and it is only subject to these conditions that restrictions may be
imposed: the restrictions must be “provided by law”; they may only be imposed for one of the
purposes set out in subparagraphs (a) and (b) of paragraph 3; and they must be justified as
being “necessary” for that State party for one of those purposes.

-Commentary

Like article 18 on the freedom of religion and belief, article 19 has two aspects: on the one hand, it
guarantees a right with an absolute nature, namely the right to hold opinions without interference, and
on the other hand, it protects the right to freedom of expression, which may be subject to certain
restrictions under the law. Such a law, however, must abide by the conditions set forth in the same
article 19.

As far as the right to hold opinions is concerned, reports should indicate the measures adopted by
the State party to ensure that no interference takes place, and that in particular the holding of political
opinions is not used by public authorities as a reason to discriminate against a person, or even as a
ground to restrict a person's freedom.

The Committee has pointed out that the freedom of expression has a broad scope that includes all
aspects relating to the circulation of information in any form and through any media. A comprehensive
State party report should therefore address all these issues and should provide complete information
not only on the controls exercised with regard to the freedom of expression in general and on any cases
of persons arrested or detained because of the expression of political views, but also on the legal
régime that regulates the ownership and licensing of the press and the broadcast media. States parties
should include the reasons for granting or for refusing a media licence, and they should discuss any
controls imposed upon the press and other mass media and on the activities of journalists by public
authorities. Reports should provide information on the conditions under which a journalist can exercise
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his profession, and on any measures taken to ensure that all political opinions are reflected in the
media.

The access of foreign journalists to information and the circulation of foreign print media within the
country deserve attention in reports. Detailed information should be provided on the number of foreign
newspapers and periodicals that are imported to and distributed in the reporting State, and the reasons

why their circulation may be restricted or prohibited.

It is of utmost importance for the Committee to receive detailed information regarding each of the
ial duties and responsibilities connected with the exercise

issues mentioned above because of the speci
of one’s freedom of expression, and because of the restrictions to which its exercise may be subjected

according to paragraph 3 of article 19.

The right to freedom of opinion and expression is
purposes of that Convention. See also article 4(a) and

below.

protected by article 5(d)(viii) of ICERD for the
(c) of ICERD, and article 20 of the Covenant,

ARTICLE 20

-Text of article 20 3
1. Any propaganda of war shall be prohibited by law. .

2. Any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence shall be prohibited by law.

-Text of general comment 11 (19)
1. Not all reports submitted by States parties have provided sufficient information as to the

implementation of article 20 of the Covenant. In view of the nature of article 20, States parties
are obliged to adopt the necessary legislative measures prohibiting the actions referred to
therein. However, the reports have shown that in some States such actions are neil er
prohibited by law nor are appropriate efforts intended or made to prohibit them. Furthermore,
many reports faiied to give sufficient information concerning the relevant national legislation and

practice.
2. Article 20 of the Covenant states that any propaganda of war and any advocacy of national,
racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall
be prohibited by lew. In the opinion of the Committee, these required prohibitions are fully
compatible with the right of freedom of expression as contained in article 19, the exercise of
which carries with it special duties and responsibilities. The prohibition under paragraph 1
extends to all forms of propaganda threatening or resulting in an act of aggression or breach of
the peace contrary to the Charter of the United Nations, while paragraph 2 is directed against
any advocacy of national, racial or religious hatred that constitutes incitement to discrimination,
hostility or violence, whether such propaganda or advocacy has aims which are internal or
external to the State concerned. The provisions of article 20, paragraph 1, do not prohibit
advocacy of the sovereign right of self-defence or the right of peoples to self-determinalion and
independence in accordance with the Charter of the United Nations. For article 20 to become

a law making it clear that propaganda and advocacy as

fully effective there ought to be
described therein are contrary to public policy and providing for an appropriate sanction in case
of violation. The Committee, therefore, believes that States parties which have not yet done SO

should take the measures necessary o fulfil the obligations contained in article 20, and should

themselves refrain from any such propaganda or advocacy.

ARTICLE 21
-Text of article 21
The right of peaceful assembly shall be recognized. No restrictions may be
placed on the exercise of this right other than those imposed in conformity with
the law and which are necessary in a democratic society in the interests of

or public safety, public order (ordre public), the protection ot

national security
d freedoms of others.

public health or morals or the protection of the rights an

-Commentary
Article 21 recognizes the ri

purposes.
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ARTICL
-Text of article 22 i .

1.

Fomivine :Ehven{o:e shall have the right to freedom of association with others,
e right to form and to i i :

— join trade unions for the protection of his

2. N icti
A : rastnctlon§ may be placed on the exercise of this right other than
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-Commentary

Article 22 gua i
il purposesg Tﬁglz‘:{?c?e F:?]Lssor; pse ilrsee;ic;m tg :?trmhassocialions with other persons for political or for
_ = a right which to a certai i
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appeals. The Committee also seeks information on any controls imposed upon the activities of political
parties.

Under the Covenant, States parties undertake the general obligation to ensure the protection of
human rights. It is therefore of particular interest to the Committee to obtain information with regard to
the right to form associations and groups working for the promotion of human rights. The establishment
and the activities of such groups or associations should not only be tolerated by the public authorities,
but they should be encouraged. Reports on the implementation of article 22 should describe the
measures taken to ensure that such groups can act freely and play a role in the defence of human

rights.

A special provision of article 22 guarantees a person’s right to form and to join trade unions for the
protection of his interests. Reports should specifically address this issue and should describe the laws
and the practice that apply to trade unions in the reporting State. Reports should describe the
organizational structure of trade unions, the size of their membership also broken down by industry
sector, and the percentage of the total work force belonging to trade unions. The Committee seeks
information on any legislative restrictions concerning trade union rights both in general and with regard
to specific categories of workers. Reports should indicate whether trade union rights include the right to
strike and the regulation of this right, and any practical measures adopted to ensure the free exercise of
trade union rights. Reporting States must keep in mind that according to article 22(3) neither the law nor
the practice may prejudice the guarantees contained in the ILO Convention of 1948. Reports should
thus show how domestic legislation conforms with this Convention.

The rights to peaceful assembly and association (articles 21 and 22 of the Covenant) are protected
by article 5(d)(ix) of ICERD for the purposes of that Convention. See also article 4(b) of ICERD. With
regard to trade union rights, reporting officers should bear in mind that article 8 of ICESCR, and article
5(e)(ii) of ICERD may be of interest when reporting under article 22 of the Covenant.

ARTICLE 23
-Text of article 23

1. The tamily is the natural and fundamental group unit of society and is
entitled to protection by society and the State.

2. The right of men and women of marriageable age to marry and to found
a family shall be recognized.

3. No marriage shall be entered into without the free and full consent of
the intending spouses.

4. States Parties to the present Covenant shall take appropriate steps to
ensure equality of rights and responsibilities of spouses as to marriage, during
marriage and at its dissolution. In the case of dissolution, provision shall be made
for the necessary protection of any children.

-Text of general comment 19 (39)

1. Article 23 of the International Covenant on Civil and Political Rights recognizes that the
family is the natural and fundamental group unit of society and is entitled to protection by
sociely and the State. Protection of the family and its members is also guaranteed, directly or
indirectly, by other provisions of the Covenant. Thus, article 17 establishes a prohibition on
arbitrary or unlawful interference with the family. In addition, article 24 of the Covenant
specifically addresses the protection of the rights of the child, as such or as a member of a
family. In their reports, States parties often fail to give enough information on how the State and
society are discharging their obligation to provide protection to the family and the persons
composing it.

2. The Committee notes that the concept of the family may differ in some respects from State
to State, and even from region to region within a State, and that it is therefore not possible (o
give the concept a standard definition. However, the Committee emphasizes that, when a group
of persons is regarded as a family under the legislation and practice of a State, it must be given
the protection referred to in article 23. Consequently, States parties should report on how the
concept and scope of the family is construed or defined in their own society and legal system.
Where diverse concepts of the family, “nuclear” and “extended”, exist within a State, this
should be indicated with an explanation of the degree of protection afforded to each. In view of
the existence of various forms of family, such as unmarried couples and their children or single
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parents and their children, States parties should also indicate whether and to what extent such
types of family and their members are recognized and protected by domestic law and practice.

3. Ensuring the protection provided for under article 23 of the Covenant requires that States
parties should adopt legislative, administrative or other measures. States parties should provide
detailed information concerning the nature of such measures and the means whereby their
effective implementation is assured. In fact, since the Covenant also recognizes the right of the
family to protection by society, States parties' reports should indicate how the necessary
protection is granted to the family by the State and other social institutions, whether and to what
extent the State gives financial or other support to the activities of such institutions, and how it
ensures that these activities are compatible with the Covenant.

4. Article 23, paragraph 2, of the Covenant reaffirms the right of men and women of
marriageable age to marry and to found a family. Paragraph 3 of the same article provides that
no marriage shall be entered into without the free and full consent of the intending spouses.
States parties’ reports should indicate whether there are restrictions or impediments to the
exercise of the right to marry based on special factors such as degree of kinship or mental
incapacity. The Covenant does not establish a specific marriageable age either for men or for
women, but that age should be such as to enable each of the intending spouses to give his or
her free and full personal consent in a form and under conditions prescribed by law. In this
connection, the Committee wishes to note that such legal provisions must be compatible with
the full exercise of the other rights guaranteed by the Covenant; thus, for instance, the right to
freedom of thought, conscience and religion implies that the legislation of each State should
provide for the possibility of both religious and civil marriages. In the Committee's view,
however, for a State to require that a marriage, which is celebrated in accordance with
religious rites, be conducted, affirmed or registered also under civil law is not incompatible with
the Covenant. States are also requested to include information on this subject in their reports.

5. The right to found a family implies, in principle, the possibility to procreate and live together.
When States parties adopt family planning policies, they should be compatible with the
provisions of the Covenant and should, in particular, not be discriminatory or compulsory.
Similarly, the possibility to live together implies the adoption of appropriate measures, both at
the internal level and as the case may be, in co-operation with other States, to ensure the unity
or reunification of families, particularly when their members are separated for political, economic
or similar reasons.

6. Article 23, paragraph 4, of the Covenant provides that States parties shall take appropriate
steps to ensure equality of rights and responsibilities of spouses as to marriage, during
marriage and at its dissolution.

With regard to equality as to marriage, the Committee wishes to note in particular that no
sex-based discrimination should occur in respect of the acquisition or loss of nationality by
reason of marriage. Likewise, the right of each spouse to retain the use of his or her original
family name or to participate on an equal basis in the choice of a new family name should be
safeguarded.

During marriage, the spouses should have equal rights and responsibilities in the family.
This equality extends to all matters arising from their relationship, such as choice of residence,
running of the household, education of the children and administration of assets. Such equality
continues to be applicable to arrangements regarding legal separation or dissolution of the
marriage.

Thus, any discriminatory treatment in regard to the grounds and procedures for separation
or divorce, child custody, maintenance or alimony, visiting rights or the loss or recovery of
parental authority must be prohibited, bearing in mind the paramount interest of the children in
this connection. States parties should, in particular, include information in their reports
concerning the provision made for the necessary protection of any children at the dissolution of
a marriage or on the separation of the spouses.

-Commentary :
As indicated in the general comment adopted by the Commiltee, article 23 is aimed at the

protection of the family which is considered to be the natural and fundamental group unit of society.
Paragraph 1 contains neither a definition of the term “family”, nor indicates what protective measures
fall within the responsibility of the State and the society. Reports should therefore provide basic
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information on how the concept of family is understood or detined in the sucnely and, as the case n:tz:y
be, in the law of the reporting State. Reports should describe how the society and th_e Slaled ens?re[ 2
effective protection of the family. They should further st_ate whether the Igw recognizes and protects
family formed by a permanent cohabitation of partners without formal marriage.

Article 23, paragraphs 2-4 protect certain rights of members, or future members, of a _farpulrr t:s::ag
on marriage. In this respect, article 23 recognizes the right to marry, and establishes lhehpn?;]p_e »
valid marriage must be based upon the free consent of the spouses. Reports should gwe e
marriageable age of men and of women, and the requirements gnd procedgres for entenr;gr;-l _mllc 2.2 v | ?:O
marriage, and any restrictions or impediments affecting the _e}_u_efmse of the right 19 marry. 4 icle 23 a .
establishes the principle of equality of rights and responsibilities of spouses with regar bth:mEgn:
during marriage and at its dissolution. Accordingly, reports should_prow_de mlormauqnha ou ; :;ao i
discriminatory treatment of men and women with re_gardlto marriage itself, and wnl' hregar A 1ie§
consequences resulting therefrom, such as the nationality of spouses, and the rights afn Uests
between the spouses and towards their children. Reports s_h_cpld a}lso ad_dress 'the trea_trnent 0 drelgunon_
for divorce, the granting of a divorce, child custody and visiting rights, in particular with :egfr Yl
discrimination between men and women. Finally, and in accordaqce with parggraph 4, a{s sc;r: e: S
reports should indicate how the necessary protection of any children borp in or out 0 :'3 ock 1
ensured in case of dissolution of marriage, and with regard to the paramount interest of the children.

ARTICLE 24
-Text of article 24
i B Every child shall have, without any discrimination as to race, colour, sex,

language, religion, national or social origin, property or birth, the right to such

measures of protection as are required by his status as a minor, on the part of his

tamily, society and the State.

2. Every child shall be registered immediately after birth and shall have a

name. _ :
3. Every child has the right to acquire a nationality.

-Text of general comment 17 (35) = _ .
1. Adicle 24 of the International Covenant on Civil and Political Rights recogmizes the right of

every child, without any discrimination, to receive from his fan_':i!y. society and the Srate_ {he
protection required by his status as a minor. Consequeqﬂy, rhg :mp!ep'_lenlanon of this prows;:)n
entails the edoption of special measures (0 protect children, in addfuon o th_e measures 1 at

article 2 to ensure that everyone enjoys the rights provided for

States are required to take under _ )

i ] ' to underestimate this
he Covenant. The reports submitted by States parties often seem lo

o . e way in which children are afforded

obligation and supply inadequate information on th
enjoyment of their right to a special protection.

2 In this connection, the Committee points out that the rights prow’cfed for in article 24 are not
the only ones that the Covenant-recognizes for children and zha_l, _as rnd{v:duafs. children benefit
from all of the civil rights enunciated in the Covenant. In enunciating a rrght, some provisions of
the Covenant expressly indicate to States measures 10 be adopte_d vyuh a view lo affordmﬁ
minors greater protection than adults. Thus, as far as the right to life is concerned, fhe_ d?-ar !
penalty cannot be imposed for crimes committed by persons under 18 years of age. Similarly, ;
lawfully deprived of their liberty, accused juvenile persons st_:aﬂ be sgparated from ao'ufrs an
are entitled to be brought as speedily as possible for adjudication; in turn, convicted juvenile
offenders shall be subject to a penitentiary system that involves segregation from adults and Is
appropriate to their age and legal status, the aim being to foster re_!o:mauon and ;oqraa‘
rehabilitation. In other instances, children are being protected by thg possibility of the restriction
-- provided that such a restriction is warranted -- of a right recogmz_ed by the Covenan, such
as the right to publicize a judgement in a suit at law or a criminal case, from which an
exception may be made when the interest of the minor so requires.

3. In most cases, however, the measures [0 be adopted are not specified in the Covenant and
it is for each State to determine them in the light of the protection needs of chiddren mn 1ts
territory and within its jurisdiction. The Committee notes in this regard that such jrneasure;s.
although intended primarily to ensure that children fully enjoy the other rights enunciated in the
Covenant, may also be economic, social and cultural. For examp!e, every possible economic
and social measure should be taken to reduce infant mortality and lo eradicate malnulrntion

114

among children and to prevent them from being subjected to acts of violence and cruel and
inhuman treatment or from being exploited by means of forced labor or prostitution, or by their
use in the illicit trafficking of narcotic drugs, or by any other means. In the cultural field, every
possible measure should be taken to foster the development of their personality and to provide
them with a level of education that will enable them to enjoy the rights recognized in the
Covenant, particularly the right to freedom of opinion and expression. Moreover, the Committee
wishes to draw the attention of States parties to the need to include in their reports information
on measures adopted to ensure that children do not take a direct part in armed conflicts.

4. The right to special measures of protection belongs to every child because of his status as
a minor. Nevertheless, the Covenant does not indicate the age at which he attains his majority.
This is to be determined by each State party in the light of the revelant social and cultural
conditions. In this respect, States should indicate in their reports the age at which the child
attains his majority in civil matters and assumes criminal responsibility. States should also
indicate the age at which a child is legally entitled to work and the age at which he is treated
as an adult under labour law. Slates should further indicate the age at which a child is
considered adult for the purposes of article 10, paragraphs 2 and 3. However, the Committee
notes that the age for the above purposes should not be set unreasonably low and that in any
case a Stale party cannot absolve itself from its obligations under the Covenant regarding
persons under the age of 18, notwithstanding that they have reached the age of majority under
domestic law. “

5. The Covenant requires that children should be protected against discrimination on any
grounds such as race, colour, sex, language, religion, national or social origin, property or
birth. In this connection, the Committee notes that, whereas non-discrimination in the enjoyment
of rights provided for in the Covenant also stems, in the case of children, from article 2 and
their equality before the law from article 26, the non-discrimination clause contained in article 24
relates specifically to the measures of protection referred to in that provision. Reports by States
parties should indicate how legislation and practice ensure that measures of protection are
aimed at removing all discrimination in every field, including inheritance,, particularly as between
children who are nationals and children who are aliens or as between legitimate children and
children born out of wedlock.

6. Responsibility for guaranteeing children the necessary protection lies with the family, society
and the State. Although the Covenant does not indicate how such responsibility is to be
apportioned, it is primarily incumbent on the family, which is. interpreted broadly to include all
persons composing it in the society of the State party concerned, and particularly on the
parents, to create conditions to promote the harmonious development of the child’'s personality
and his enjoyment of the rights recognized in the Covenant. However, since it is quite common
for the father and mother to be gainfully employed outside the home, reports by States parties
should indicate how society, social institutions and the State are discharging their responsibility
to assist the family in ensuring the protection of the child. Moreover, in cases where the parents
and the family seriously fail in their duties, ill-treat or neglect the child, the State should
intervene to restrict parental authority and the child may be separated from his family when
circumstances so require. If the marriage is dissolved, steps should be taken, keeping in view
the paramount interest of the children, to give them necessary protection and, so far as is
possible, to guarantee personal relations with both parents. The Committee considers it uselul
that reports by States parties should provide information on the special measures of protection
adopted to protect children who are abandoned or deprived of their family environment in order
to enable them to develop in conditions that most closely resemble those characterizing the
family environment.

7. Under article 24, paragraph 2, every child has the right to be registered immediately after
birth and to have a name. In the Committee’s opinion, this provision should be interpreted as
being closely linked to the provision concerning the right to special measures of protection and
it is designed to promote recognition of the child’s legal personality. Providing for the right to
have a name is of special importance in the case of children born out of wedlock. The main
purpose of the obligation to register children after birth is to reduce the danger of abduction,
sale of or traffic in children, or of other types of treatment that are incompatible with the
enjoyment of the rigits provided for in the Covenant. Reports by States parties should indicate
in detail the measures that ensure the immediate registration of children born in their territory.
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m

e context of protection to be granted (o children,

to the right of every child to acquire a nationality, as provided for mﬂarggf é:.s ps:‘;?g;ig: t:);y
While the purpose of this provision is to prevent a child from being affor el gbh i
society and the State because he is stateless, it qfoes nor ngcessarﬂy ma eSfa!es aregreqmmd
States to give their nationality to every child born in their territory. However,

to adopt every appropriate measure, both internally and in cz-_operaf:’onl_::’:hn(;rhdicﬁi‘a;izh ;z
' s a nationality when he is born. In this connéeclion,
B 4 should be admissible under internal law as between

' the acquisition of nationality
Ll . f wedlock or of stateless parents or based on the

legitimate children and children born out 0 '
nfﬁorraﬁry status of one or both of the parents. The measures adopteq‘ to ensure that children
have a nationality should always be referred to in reports by States parties.

and 24 of the Covenant, reporting officers should‘ be aware ol_reiated
articles 10 of ICESCR, 5(d)(iv) of ICERD, and 16, 12, and 4(2) .o( CED:«W. dgallt??dz:h ;_t:; r:%l:.lls (Lc:
i ith the protection of the family, mother and children.
marry and to found a family, and wit : e s = ot
i i i icle 24(3) of the Covenant is contained in r
every child) to a nationality of artic : A _ g gy
i 24, reporting officers should als _
ICERD, and 9 of CEDAW. With regard to article e
i i i i dopted by the General Assembly 0
Convention on the Rights of the Child, which was a ; ' /
Nations with resolution 44/25 of 20 November 1989. The Conw_enlu_:m, whlc_:h és;-nlenec{I (ljﬂtO force on 2
September 1990 in accordance with its article 49(1), deals in detail with the rights of children.

8. Special attention should also be paid, in th

With regard to articles 23

ARTICLE 25

-Text of article 25 . _
Every citizen shall have the right and the opportunity, without any of the

restrictions mentioned in article 2 and without unreasonable restrictions:
(a) To take part in the conduct of public affairs, directly or through freely
tatives;
ch“:;"’el.’r’:ﬁa and to be elected at genuine periodic elections which shall‘be
by universal and equal sutfrage and shall be held by secret ballot, guaranteeing
the free expression of the will of the electors;- ‘ a2y
(c) To have access, on general terms of equality, to public service in his

country.

-Commenta _ réy ‘
Article 25 co’:cems the political rights of citizens and establishes the prlr'_nmp!e Fhat such rlghts m;\st
be guaranteed without unreasonable restrictions, as well as on a non-discriminatory basis on the

grounds set forth in article 2. v |
Reports should indicate any regulations and restrictions that apply to the exercise of polmca{bng{hr:s
of both citizens in general and with regard to certain categorigs of persons. Reports shm_:lld defscrlne tﬁ
legislation and the practice regarding the access to public office, and should makg specific re e'rs._ancg s
the electoral system in the reporting State. Reports must 'show how the requirements lcan aine -
article 25(a) and (b) are reflected in the rules and regulations that 90v_err_1 lh_e electoral process,
particular also with regard to the need to observe the principle of non-discrimination an_d to e;S:ri e\,:een,::l
itizen’ i i f public affairs. States parties which hav
citizen’s equal opportunity to take part in the coqducl 0 : ‘
single pa?tyq system also must address this issue in order to show how the requirements set forth in

article 25 are safeguarded. |

Furthermore, article 25(c) requires the equal access to public service; reports should provide
information on the rules and regulations governing such equal access.

Finally, although the rights contained in article 25 must be g‘uaranu_aed only to cilizens_, a descn[:jt:ocr:
of experiences in applying provisions regarding the right of foreign nationals lc_) takg ngn in the-lconI ual
of public affairs, especially through general or local elections, and to hold public office in central or loc
government bodies, should also be included in the report.

With regard to political rights and access to public service, infO(mation asseml_)led for articles 5(c) of
ICERD., and 7 and 8 of CEDAW may be of some usefulness also with regard to this Covenant.
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ARTICLE 26
-Text of article 26
’ All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In this respect, the law shall
prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property,
birth or other status.

-Text of general comment 18 (37)

1. Non-discrimination, together with equality before the law and equal protection of the law
without any discrimination, constitutes a basic and general principle relating to the protection of
human rights. Thus, article 2, paragraph 1, of the International Covenant on Civil and Political
Rights obligates each State party to respect and to ensure to all persons within its territory and
subject to its jurisdiction the rights recognized in the Covenant without distinction of any kind,
such as race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or status. Article 26 not only entitles all persons to equality before the law as well
as equal protection of the law but also prohibits any discrimination under the law and
guarantees to all persons equal and effective protection against discrimination on any ground
such as race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status.

2. Indeed, the principle of non-discrimination is so basic that article 3 obligates each State
party to ensure the equal right of men and women to the enjoyment of the rights set forth in the
Covenant. While article 4, paragraph 1, allows States parties to take measures derogating from
certain obligations under the Covenant in time of public emergency, the same article requires,
inter alia, that those measures should not involve discrimination solely on the ground of race,
colour, sex, language, religion or social origin. Furthermore, article 20, paragraph 2, obligates
States parties to prohibit, by law, any advocacy of national, racial or religious hatred which
constitutes incitement to discrimination. ,

3. Because of their basic and general character, the principle of non-discrimination as well as
that of equality belore the law and equal protection of the law are sometimes expressly referred
to in articles relating to particular categories of human rights. Article 14, paragraph 1, provides
that all persons shall be equal before the courts and tribunals, and paragraph 3 of the same
article provides that, in the determination of any criminal charge against him, everyone shall be
entitled, in full equality, to the minimum guarantees enumerated in subparagraphs (a) to (g) of
paragraph 3. Similarly, article 25 provides for the equal participation in public life of all citizens,
without any of the distinctions mentioned in article 2.

4. It is for the States parties to determine appropriate measures to implement the relevant
provisions. However, the Committee is to be informed about the nature of such measures and
their conformity with the principles of non-discrimination and equality before the law and equal
protection of the law.

5. The Committee wishes to draw the attention of States parties to the fact that the Covenant
sometimes expressly requires them to take measures to guarantee the equality of rights of the
persons concerned. For example, article 23, paragraph 4, stipulates that States parties shall
take appropriate steps to ensure equality of rights as well as responsibilities of spouses as to
marriage, during marriage and at its dissolution. Such steps may take the form of legislative,
administrative or other measures, but it is a positive duty of States parties to make certain that
spouses have equal rights as required by the Covenant. In relation to children, article 24
provides that all children, without any distinction as to race, colour, sex, language, religion,
national or social origin, property or birth, have the right to such measures of protection as are
required by their status as minors, on the part of their family, society and the State.

6. The Committee notes that the Covenant neither defines the term *“discrimination” nor
indicates what constitutes discrimination. However, article 1 of the International Convention on
the Elimination of All Forms of Racial Discrimination provides that the term “racial
discrimination” shall mean any distinction, exclusion,. restriction or preference based on race,
colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms in the political, economic, social, cultural or any other field of public life.
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Similarly, article 1 of the Convention on the Elimination of All Forms of Discrimination against
Women provides that “discrimination against women" shall mean any distinction, exclusion or
restriction made on the basis of sex which has the effect or purpose of impairing or nullifying
the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis
of equality of men and women, of human rights and fundamental freedoms in the political,

economic, social, cultural, civil or any other field.

7. While these conventions deal only with cases of discrimination on specific grounds, the
Committee believes that the term udiscrimination” as used in the Covenant should be
understood to imply any distinction, exclusion, restriction or preference which is based on any
ground such as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other stalus, and which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights

and freedoms.

8. The enjoyment of rights and freedoms on an equal fooling, however, does not mean
identical treatment in every instance. In this connection, the provisions of the Covenant are
explicit. For example, article 6, paragraph 5, prohibits the death sentence from being imposed
on persons below 18 years of age. The same paragraph prohibits that sentence from being
carried out on pregnant women. Similarly, article 10, paragraph 3, requires the segregation of
juvenile offenders from adults. Furthermore, article 25 guarantees certain political rights,

differentiating on grounds of citizenship.

9. Reports of many States parties contain information regarding legislative as well as
administrative measures and court decisions which relate to protection against discrimination in
law, but they very often lack information which would reveal discrimination in fact. When
reporting on articles 2(1), 3 and 26 of the Covenant, States parties usually cite provisions of
their constitution or equal opportunity laws with respect to equality of persons. While such
information is of course useful, the Committee wishes to know if there remain any problems of
discrimination in fact, which may be practised either by public authorities, by the community, or
by private persons or bodies. The Committee wishes,.to be informed about the legal provisions
and administrative measures directed at diminishing or eliminating such discrimination.

10. The Committee also wishes to point out that the principle of equality sometimes requires
States parties to take affirmative action in order to diminish or eliminate conditions which cause
or help to perpetuate discrimination prohibited by the Covenant. For example, in a State where
the general conditions of a certain part of the population prevent or impair their enjoyment of
human rights, the State should take specific action to correct those conditions. Such action
may involve granting for a time to the part of the population concerned certain preferential
treatment in specific matters as compared with the rest of the population. However, as long as
such action is needed to correct discrimination in fact, it is a case of legitimate differentiation

under the Covenant.

11. Both article 2, paragraph 1, and article 26 enumerate grounds of discrimination such as
race, colour, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status. The Committee has observed that in a number of conslitutions and laws
not all the grounds on which discrimination is prohibited, as cited in article 2, paragraph 1, are
enumerated. The Committee would therefore like to receive information from States parties as to

the significance of such omissions.

12. While article 2 limits the scope of the rights to be protected against discrimination to those
provided for in the Covenant, article 26 does not specify such himitations. That is (o say. article
26 provides that all persons aré equal before the law and are entitled to equal protection of the
law without discrimination, and that the law shall guarantee to all persons equal and effective
protection against discrimination on any of the enumerated grounds. In the view of the
Committee, article 26 does not merely duplicate the guarantee already provided for in article 2
but provides in itself an autonomous right. It prohibits discrimination in law or in fact in any field
regulated ‘and protected by public authorities. Article 26 is therefore concerned with the
obligations imposed on States parties in regard to their legislation and the application thereof.
Thus, when legislation is adopted by a State party, it must comply with the requirement of
article 26 that its content should not be discriminatory. In other words, the application of the
principle of non-discrimination contained in article 26 is not limited to those rights which are

provided for in the Covenant.
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-Commentary

be taken i i
aKen into account when reporting on these other articles of the Covenant

in the Covenant. The i 4 ’

pdialimy s domes:ce: l?ﬁaf;a?! the right contained in article 26 may extend also to any legislati

comment). Reports should therefg:(emc:es c:or an individual right (see paragraph 12 of rhe %Z:{t;ve'
ader also describe the steps ; S S ra

enact new legislation in order to ensure their non-discrimina?or;a:s:t;ﬁlrewse existing legislation and to

See also articles 2(1) and 3 of this Covenant.

-Text of article 27 ARTICLE 27

In those i
W it’:thes i.n which ethnic, religious or linguistic minorities exist, persons
Otbeloher e & tr:::ormﬂs shall not be denied the right, in community with the
bers r group, to enjoy their own culture
: : , 10 profes
their own religion, or to use their own language. X o i

-Commentary

Article 27 sets forth a ri i i
I g o el pro?e:sgl;tnzf versons belonging to ethnic, religious or linguistic minorities to enj
M et o s o prapnse _thear own religion and to use their own language. Sin find
el Iienotis are g S pontaaned in ar_ﬂcle 27 is only imposed on” States in which' m'nce' _the
SolFRYs Whell Gbihad rfm‘! e:ast, r?tale_rs parties’ reports must indicate if any such groups livle (::"is'
UG oA Sl srnict 3:3 elrl ?‘t erwise. In this respect it has to be kept in mind that an exis:tine
e el S ; consmuﬁz eln into account _upder this article. In particular it must be u{\derlin (gj
equally does not in itself mean th nal or other provision establishing that all citizens should be tr ted
within the territory of the reporti at no minorities exist in a g ven country. Should any such grou yess
thek: FEEEBCEVS. Fribior asm::omg State, lnformathn must be provided about these existing misﬁnf'mm
piositie yreirés, atopiag rl:};:ared to the majority population of the country, and the concrl::tS '
linguistic identily. ‘25 woll & y the reporting State to preserve their ethnic, religious, cultural e
3 S On any measures to provide minorities with equal economi-':: anduzmaolit?é‘ac:

opportunities. Particular referenc
e sh i ion i
il e e w3 should be made to their representation in cen

tral government and in
Reporting Sta : )

by persons Selon.:]?r?galtzoaSI:r?UId bear in mind that although article 27 refers to the enjoyment of righ

themselves are individual rigrllr:g ng "I: commut;l:y S S Tepbed of Uik Grtp- ""(; ::gh::
T _ ave to rotected :

provide information not onl p as such. States reports should

s y on the measures they h y ould therefore

indigenous i ; 2 ; y have taken in general inoriti

ma;? effecliggﬁfu'zzzrj est:_bltshed_pn their territory, but also on how agn individtzajp,:f.);?,ftt,em"}om'e? af“’

information on any ren:;?nin'sd?r i_*aenf "ghts: Furthermore, under this article reports ha\;e0 tg mlno_my

ol ittt it rights% linnmma.mon in law and/or practice regarding the enjoyment b ms:r?;;de

e e et T t|_:f nrér'l_:te: ::r:) rt‘t:; (égvgnanlr since such discrimination may indirezlly lead :csu

must be paid to : - ined in article 27 as well. In this context i :

belonging F:O o minl:reitypgrssirl::;? existence of dlscrrmanation against individuals on l}lespgg:!s a;lfer::op

o ST e tl?e;gus:i é]t::)ux). Of particular concern in this regard are civil rights in (Eg

Ak A e S protected b i - :
art ; : y article 27, and pol
participation in the conduct of public affairs and the access to public 59Nicepi?1'?::lr ;Flg:::ls Sléch as the
ng otate.

The rights of vulnerable
‘ nerable groups are protected by other international i
g:m(:;fers 'should bear in mind that articles 2(3) of ICESCR, 1(4) of IC;EF{aD Igigu;n A ORE e D
relevance when reporting under article 27 of the Covenant ‘ ool g il
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B. CONSIDERATION OF REPORT

parties are to be considered by the Human

eighteen members of high moral character an
Members serve in their personal capacity.

the United Nations to prepare a

S BY THE HUMAN RIGHTS COMMITTEE

(a) The Committee: its composition

It was mentioned earlier that according to article 40 of the Covenant, reports submitted by States
Rights Committee.

of the Covenant. It consists of

d according to article 28
he field of human rights.

The Committee is a treaty body establishe
d recognized competence in t

-Text of article 28
1. There shall be

referred to in the present Covenant as the Committee
members and shall carry out the functions hereinafter provided.

2. The Committee shall be composed of nationals of the States Parties to
nt Covenant who shall be persons of high moral character and
of human rights, consideration being given 10
perience.

established a Human Rights Committee (hereafter
). It shall consist of eighteen

the prese
recognized competence in the field
the usefulness of the participation of some persons having legal ex

3. The members of the Committee shall be elected and shall serve in their

personal capacity.

-Text of article 29
1. The members

list of persons possessing the qualifications presc
nominated for the purpose by the States Parties to the present Covenant.

2. Each State Party to the present Covenant may nominate not more than
two persons. These persons shall be nationals of the nominating State.

3. A person shall be eligible for renomination. ;
on is set forth in article 30, which provides for the Secretary-General of
list of persons nominated for the purpose and to convene a meeting of
members of the Committee. The Covenant further specifies that
than one national of the same State, that consideration shall be
of membership and to the representation of the different
minees who obtain an absolute majority and
f the Committee are elected for a four year
for one half of the

of the Committee shall be elected by secret ballot from a
ribed in article 28 and

The procedure for the electi

the States parties in order to elect the
the Committee may not include more
given to equitable geographical distribution
forms of civilization and of the principal legal systems. No
the largest number of votes are elected. The members 0O
term, and if renominated may be re-elected. Elections take place every two years

Committee members.
and elected by States parties to the Covenant, the members of the Committee
ates of the States whose nationality they carry, but independent
aking up their duties, they make a solemn
Il perform their functions impartially and

Although nominated
are in no way representatives or deleg
experts serving in their personal capacity: as such, before t
declaration in an open, i.e. public, meeting that they wi
conscientiously.

The Committee elects from among its members a Chairperson, three

Rapporteur, each serving a term of two years.

Vice-Chairpersons, and a

(b) The Committee: its method of work
e sessions of three weeks each per year -- one in New York
nd October/November). Each session is preceded by a one-
working group deals with communications under the Optional
als with issues regarding the work of the
“list of issues” concerning periodic reports.)
s are public, whereas the examination of
place in closed sessions. Twelve members
te: however, the Committee has resolved
s by consensus before resorting to

The Committee normally holds thre
(March/April), and two in Geneva (July a
week session of its working groups. (One
Protocol to the Covenant; a second working group de
Committee under article 40: among others, it prepares the
In general, meetings for the consideration of States report
individual communications under the Optional Protocol takes
constitute a quorum, and decisions are taken by majority vO
that its method of work should normally attempt to reach decision
voting. This method has been the rule ever since the Cammittee’s inception.

The rocedure for i [
. the consideration of Stat [0] ] 1 0(4-5 he C
= 3 P ol (0] - ates reports i1s laid down in article 4 - 0 e Lovena
|r| “tei CO'“”l ee s own I'U’eb Of procedure. as WB" as in a numbm ()f -I'I ( ) -, : / nL
; : oy . 1 lernal deCISlonS ﬂnd in the

Article 40(4) states that the Committee “

Covenant. The = shall study the reports submitted b iae”
the écessery i:é?\idc:a:)rg:aerc:‘yre ;md the practice of the Committee establisheri tsr:z;e:us:m?sd phoo
coloctivahy. b Bt ot m::;og of the report by each member of the Committee tzku N s
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representatives. On average, the consideration of an initial report requires two to three meetings of

three hours each.

As noted above, the Commitiee is not a court and th
the level of implementation of the Covenant in States parties. That does not mean, however, that the
consideration of reports does not yield any results. According to article 40(4) of the Covenant, the
Committee transmits its reports and general comments 1O the States parties. This provision has Iwo
aspects: first, the Committee members formulate their comments at the end of the consideration of a
report, as described above. Such comments are addressed directly to the individual reporting State.
Secondly, the Committee adopts general comments, which are of a more general nature, and make
no reference to information gathered during the consideration of a specific State report. They reflect the
experience gained by the Committee in its consideration of a significant number of reports, and deal
with specific articles of the Covenant, or particular issues raised under it. These general comments are

addressed to all States parties.

In presenting its general comments to States parties, the Committee underlines the fact that they
reflect the experience acquired in reviewing the situation in various countries, representing different
regions of the world and different political, social and legal systems. These comments illustrate most of
the problems that may arise in implementing the Covenant, although they do not allow for a fully
comprehensive, world-wide review of the status of civil and political rights. As the Committee has
pointed out, “The purpose of these general comments is to make this (the Committee’s) experience
available for the benefit of all States parties in order 10 promote their further implementation of the
Covenant; to draw their attention to insufficiencies disclosed by a large number of reports; to suggest
improvements in the reporting procedure and to stimulate the activities of these States and international
organizations in the promotion and protection of human rights. These comments should also be of
interest to other States, especially those preparing to become parties to the Covenant and thus to
strengthen the co-operation of all States in the universal promotion and protection of human rights.”
(Document CCPR/C/21/Rev.1, p.1.)

The intention is to assist States and to draw their attention 10 certain aspects, without imposing
limits or attributing priorities between different aspects of the implementation of the Covenant. As of
1990, the Committee has adopted nineteen general comments: sevenieen on specific articles and two
on issues covered by various provisions of the Covenant (on the position of aliens, and on non-

discrimination).

e result of the dialogue is not 3 judgement on

Another aspect of the outcome of the consideration of States repors under article 40 is the
submission by the Committee of an annual report on its activities to the General Assembly (article 45).
This report contains a detailed summary of the consideration of each report, indicating the issues raised

by the Committee, the replies given by the States’ representatives and the comments made by the
he end of the meeting. Therefore, if the Committee expresses its concern with

Committee members at U
regard to any situation occuring in a particular country, this is reflected in its annual report, which is

issued as an official document of the General Assembly and receives the attention of the Third
Committee of the General Assembly during its discussion of the Covenant and its implementation.

(e) Follow-up

This debate on the annual report in the General Assembly can be considered in itself a follow-up to
the consideration of States’ reports by the Committee. However, the follow-up at the national level is
even more important. Indeed, one has to keep in mind that, although the international implementation
machinery provides a guarantee for the protection of the rights enshrined in international instruments, in
the final analysis however, it is the duty and responsibility of States to ensure the concrete and full
enjoyment and exercise of human rights within their territories and junsdictions. Therefore, it is critically
important that the result of the dialogue with the Committee receive the highest attention of the
government in question and that any issue raised during the consideration of the report be put before
the competent political, administrative and judicial national authorities, so that they can keep under
review the measures that they are taking, or that need to be taken, to give full effect to the rights
recognized in the Covenant.

It is also desirable to give the widest publicity to the process of reporting and to the State party's
co-operation with the Committee. Through the media and other channels, bodies and groups outside
the government and the public at large should be involved in the debate about the correct
implementation of the Covenant and the full enjoyment of the rights recognized therein. Monitoring the
process of implementation by the State party, supporied by feedback obtained from the involvement of
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action has been taken relating to the communication concerned. In particular, the State party
should indicate what remedy it has afforded the author of the communication whose rights the
Committee found to have been violated."”

Accordingly, States parties to whom the provision of this new paragraph of the guidelines apples,
are expected to include the appropriate information in their reports to the Committee.

The differences in the requirements for initial and subsequent periodic reports lie in general in the
request for more detailed and specific information in subsequent reports, in particular regarding changes
and developments that occured during the five-year period since the consideration or the submission of
the previous report. It is essential for the reporting State 10 respond to the issues raised by the
Committee during the consideration of previous reports and to address the questions that had remained
unanswered on that occasion. Any action taken by the State party as a follow-up to the examination of
previous reports also needs to be included. Such information will serve the double purpose of providing
the Committee with a thorough picture of the situation in the reporting State, and of testing the
effectiveness of the Committee’s procedures. It also contributes to the constructive dialogue, which is
at the heart of the consideration of reports under article 40 of the Covenant between the Committee and

the reporting State.

The consideration of subsequent periodic reports by the Committee takes into account that a first
general information is already available and that the dialogue should focus on the progress made by the
State in question since the submission, or consideration, of the previous report. As with the initial report,
one should follow the guidelines regarding the form and content of periodic reports. (The above
subsection (c) Reporting on the substantive provisions should be fully consulted when preparing a
periodic report.)

In order to strengthen the effectiveness of the dialogue, a method different from the consideration of
initial reports has been elaborated, and since no State party has ever objected to this procedure, it is
usually followed in practice. This approach envisages that questions posed receive an immediate reply
at the same meeting. The Committee identifies in advance the various matters which might most
usefully be discussed with the representatives of the reporting State. A working group of the Committee
is entrusted with the preparation of a written “list of.issues”, which is formally adopted by the full
Committee at the beginning of each session. At the Committee’s request, the list is transmitted to the
Government through its permanent representative to the United Nations. The list is divided into
chapters, each covering a specific article or a group of related articles of the Covenant. During the
meeting, the State’s representatives make again an in roductory statement, after which the dialogue
takes place on a chapter-by-chapter basis.

On each chapter, the representatives provide the Committee with oral replies to the written
questions on the list. Following such replies, members of the Committee can seek further clarification
on the same issue, or ask additional questions. It needs to be pointed out that the list is not intended to
be exhaustive and cannot be interpreted as limiting or prejudging the type and range of questions the
members of the Committee will pose in the course of the dialogue. These additional questions or
requests for further clarification should be answered immediately by the representatives, permitting
therefore a direct dialogue with the Committee. They can, however, reserve their replies for a later time.

In concluding the consideration of the report, members of the Committee usually make general
observations, summing up their previous remarks or commenting in some form on the result of the
dialogue. The consideration of second periodic reports usually requires three to four meelings.

Since reports are submitted in a periodic interval of five years the Committee, as of 1990, has
mainly considered initial and second periodic reports. It has only recently begun to receive third periodic
reports. In this respect, the Committee agreed that the methodology for considering third, as well as
other subsequent reports, should generally be similar to the one used for second periodic reports. As
before, the main objective is to maintain and strengthen the dialogue between the Committee and the
States parties to the Covenant.

In order to avoid repetitions and to make the dialogue more effective, the list of issues prepared
before the examination of third and subsequent reports for transmission to States parties is more
concise and more precise than the one prepared for the consideration of second periodic reports. In
principle, the list concentrates on developments occuring after the submission of previous repors and
does not include issues extensively dealt with at these occasions, except those identified as giving nse
to concern. The meeting follows the format developed for considering second periodic reports. Usually,
not more-than three meetings will be allocated for dealing with third periodic reports.
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GENERAL COMMENTS

under Article 40, paragraph 4, of the International
Covenant on Civil and Political Rights

Introduction **/

The Committee wishes to reiterate its desire to assist States parties in
fulfilling their reporting obligations. These general comments draw attention
to some aspects of this matter but do not purport to be limitative or to
attribute any priority between different aspects of the implementation of the
Covenant. These comments will, from time to time, be followed by others as
constraints of time and further experience may make possible.

The Committee so far has examined 77 initial reports, 34 second periodic
reports and, in some cases, additional information and supplementary reports.
This experience, therefore, now covers a significant number of the States
which have ratified the Covenant, at present 87. They represent different
regions of the world with different political, social and 1egal systems and
their reports illustrate most of the problems which may arise in implementing
the Covenant, although they do not afford any complete basis for a world-wide
review of the situation as regards civil and political rights.

The purpose of these general comments is to make this experience
available for the benefit of all States parties in order to promote their
further implementation of the Covenant; to draw their attention to
insufficiencies disclosed by a large number of reports; to suggest
improvements in the reporting procedure and to stimulate the activities of
these States and international organizations in the promotion and protection
of human rights. These comments should also be of interest to other States,
especially those preparing to become parties to the Covenant and thus to
strengthen the co-operation of all States in the universal promotion and
protection of human rights.

GENERAL COMMENT 1 [13] (Reporting obligation)

States parties have undertaken to submit reports in accordance with
article 40 of the Covenant within one year of its entry into force for the
States parties concerned and, thereafter, whenever the Committee so requests.
Until the present time only the first part of this provision, calling for
initial reports, has become regularly operative. The Committee notes, as
appears from its annual reports, that only a small number of States have
submitted their reports on time. Most of them have been submitted with delays
ranging from a few months to several years and some States parties are still
in default despite repeated reminders and other actions by the Committee. The
fact that most States parties have nevertheless, even if somewhat late,
engaged in a constructive dialogue with the Committee suggests that the
States parties normally ought to be able to fulfil the reporting obligation

xxy See Report of the Human Rights Committee, Official Records of the
General Assembly, Thirty-sixth Session, Supplement No.40 (A/36/40), annex VII.
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within the time limit prescribed by article 40 (1) and that it would be in
their own interest to do so in the future. In the process of ratifying the
Covenant, States should pay immediate attention to their reporting obligation
since the proper preparation of a report which covers so many civil and
political rights necessarily does require time.

GENERAL COMMENT 2 [13] (Reporting guidelines)

1. The Committee has noted that some of the reports submitted initially were
so brief and general that the Committee found it necessary to elaborate
general guidelines regarding the form and content of reports. These
guidelines were designed to ensure that reports are presented in a uniform
manner and to enable the Committee and States parties to obtain a complete
picture of the situation in each State as regards the implementation of the
rights referred to in the Covenant. Despite the guidelines, however, some
reports are still so brief and general that they do not satisfy the reporting
obligations under article 40.-

2. Article 2 of the Covenant requires States parties to adopt such
legislative or other measures and provide such remedies as may be necessary to
implement the Covenant. Article 40 reguires States parties to submit to the
Committee reports on the measures adopted by them, on the progress made in the
enjoyment of the Covenant rights and the factors and difficulties, if any.,
affecting the implementation of the Covenant. Even reports which were in
their form generally in accordance with the guidelines have in substance been
incomplete. It has been difficult to understand from some reports whether the
Covenant had been implemented as part of national legislation and many of them
were clearly incomplete as regards relevant legislation. In some reports the
role of national bodies or organs in supervising and in implementing the
rights had not been made clear. Further, very few reports have given any
account of the factors and difficulties affecting the implementation of the
Covenant.

3. The Committee considers that the reporting obligation embraces not only
the relevant laws and other norms relating to the obligations under the
Covenant but also the practices and decisions of courts and other organs of
the State party as well as further relevant facts which are likely to show the
degree of the actual implementation and enjoyment of the rights recognized in
the Covenant, the progress achieved and factors and difficulties in
implementing the obligations under the Covenant.

4. It is the practice of the Committee, in accordance with Rule 68 of its
Provisional Rules of Procedure, to examine reports in the presence of
representatives of the reporting States. All States whose reports have been
examined have co-operated with the Committee in this way but the level,
experience and the number of representatives have varied. The Committee
wishes to state that, if it is to be able to perform its functions under
article 40 as effectively as possible and if the reporting State is to obtain
the maximum benefit from the dialogue, it is desirable that the States
representatives should have such status and experience (and preferably be in
such number) as to respond to questions put, and the comments made, in the
Committee over the whole range of matters covered by the Covenant.
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GENERAL COMMENT 3 [13] (Article 2: Implementation at the national level)

1s The Committee notes that article 2 of the Covenant generally leaves it to
the States parties concerned to choose their method of implementation in their
territories within the framework set out in that article. It recognizes, in
particular, that the implementation does not depend solely on constitutional
or legislative enactments, which in themselves are often not per se
sufficient. The Committee considers it necessary to draw the attention of
States parties to the fact that the obligation under the Covenant is not
confined to the respect of human rights, but that States parties have also

- undertaken to ensure the enjoyment of these rights to all individuals under

their jurisdiction. This aspect calls for specific activities by the States
parties to enable individuals to enjoy their rights. This is obvious in a
number of articles (e.g. article 3 which is dealt with in General

Comment 4 [13] below), but in principle this undertaking relates to all rights

set forth in the Covenant.

2 In this connection, it is very important that individuals should know
what their rights under the Covenant (and the Optional Protocol, as the case
may be) are and also that all administrative and judicial -authorities should
be aware of the obligations which the State party has assumed under the
Covenant. To this end, the Covenant should be publicized in all official
languages of the State and steps should be taken to familiarize the
authorities concerned with its contents as part of their training. It is
desirable also to give publicity to the State party's co-operation with the
Committee. it

GENERAL COMMENT 4 [13] (Article 3)

h (8 Article 3 of the Covenant requiring, as it does, States parties to ensure
the equal right of mer and women to the enjoyment of all civil and political
rights provided for in the Covenant, has been insufficiently dealt with in a
considerable number of States reports and has raised a number of concerns, two

of which may be highlighted.

2 Firstly, article 3, as articles 2 (1) and 26 in so far as those articles
primarily deal with the prevention of discrimination on a number of grounds,
among which sex is one, reguires not only measures of protection but also
affirmative action designed to ensure the positive enjoyment of rights. This
cannot be done simply by enacting laws. Hence, more information has generally
been required regarding the role of women in practice with a view to
ascertaining what measures, in addition to purely legislative measures of
protection, have been or are being taken to give effect to the precise and
positive obligations under article 3 and to ascertain what progress is being
made or what factors or difficulties are being met in this regard.

3. Secondly, the positive obligation undertaken by States parties under that
article may itself have an inevitable impact on legislation or administrative
measures specifically designed to regulate matters other than those dealt with
in the Covenant but which may adversely affect rights recognized in the
Covenant. One example, among others, is the degree to which immigration laws
which distingquish between a male and a female citizen may or may not adversely
affect the scope of the right of the woman to marriage to non-citizens or to
hold public office.
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4. The Committee, therefore, considers that it might assist States parties
if special attention were given to a review by specially appointed bodies or
institutions of laws or measures which inherently draw a distinction between
men and women in so far as those laws or measures adversely affect the rights
provided for in the Covenant and, secondly, that States parties should give
specific information in their reports about all measures, legislative or
otherwise, designed to implement their undertaking under this article.

B The Committee considers that it might help the States parties in
implementing this obligation, if more use could be made of existing means of
international co-operation with a view to exchanging experience and organizing
assistance in solving the practical problems connected with the ensurance of
equal rights for men and women.

GENERAL COMMENT 5 [13] (Article 4)

1. Article 4 of the Covenant has posed a number of problems for the
Committee when considering reports from some States parties. When a public
emergency which threatens the life of a nation arises and it is officially
proclaimed, a State party may derogate from a number of rights to the extent
strictly required by the situation. The State party, however, may not
derogate from certain specific rights and may not take discriminatory measures
on a number of grounds. The State party is also under an obligation to inform
the other States parties immediately, through the Secretary-General, of the
derogations it has made including the reasons therefor and the date on which
the derogations are terminated.

2. States parties have generally indicated the mechanism provided in their
legal systems for the declarat.on of a state of emergency and the applicable
provisions of the law governing derogations. However, in the case of a few
States which had apparently derogated from Covenant rights, it was unclear not
only whether a state of emergency had been officially declared but also
whether rights from which the Covenant allows no derogation had in fact not
been derogated from and further whether the other States parties had been
informed of the derogations and of the reasons for the derogations.

3. The Committee holds the view that measures taken under article 4 are of
an exceptional and temporary nature and may only last as long as the life of
the nation concerned is threatened and that, in times of emergency, the
protection of human rights becomes all the more important, particularly those
rights from which no derogations can be made. The Committee also considers
that it is equally important for States parties, in times of public emergency,
to inform the other States parties of the nature and extent of the derogations
they have made and of the reasons therefor and, further, to fulfil their
reporting obligations under article 40 of the Covenant by indicating the
nature and extent of each right derogated from together with the relevant
documentation.

GENERAL COMMENT 6 (16] (Article 6)
13 The right to life enunciated in article 6 of the Covenant has been dealt

with in all State reports. It is the supreme right from which no derogation
is permitted even in time of public emergency which threatens the life of the
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nation (article 4). However, the Committee has noted that quite often the

information given concerning article 6 was limited to only one or other aspect
of this right. It is a right which should not be interpreted narrowly.

2. The Committee observes that war and other acts of mass violence continue
to be a scourge of humanity and take the lives of thousands of innocent human
beings every year. Under the Charter of the United Nations the threat or use
of force by any State against another State, except in exercise of the
inherent right of self-defence, is already prohibited. The Committee
considers that States have the supreme duty to prevent wars, acts of genocide
and other acts of mass violence causing arbitrary loss of life. Every effort
they make to avert the danger of war, especially thermo-nuclear war, and to
strengthen international peace and security would constitute the most
important condition and guarantee for the safeqguarding of the right to life.
In this respect, the Committee notes, in particular, a connection between
article 6 and article 20, which states that the law shall prohibit any
propaganda for war (paragraph 1) or incitement to violence (paragraph 2) as
therein described. 4

3. The protection against arbitrary deprivation of life which is explicitly
required by the third sentence of article 6 (1) is of paramount importance.
The Committee considers that States parties should take measures not only to
prevent and punish deprivation of life by criminal acts, but also to prevent
arbitrary killing by their own security forces. The deprivation of life by
the authorities of the State is a matter of the utmost gravity. Therefore,
the law must strictly control and -limit the circumstances in which a person
may be deprived of his life by such authorities.

4. States parties should also take specific and effective measures to
prevent the disappearance of individuals, something which unfortunately has
become all too frequent and leads too often to arbitrary deprivation of life.
Furthermore, States should establish effective facilities and procedures to
investigate thoroughly cases of missing and disappeared persons in
circumstances which may involve a violation of the right to life.

5. Moreover, the Committee has noted that the right to life has been too
often narrowly interpreted. The expression "inherent right to life" cannot
properly be understood in a restrictive manner, and the protection of this
right reyuires that States adopt positive measures. 1In this connection, the
Committee considers that it would be desirable for States parties to take all
possible measures to reduce infant mortality and to increase life expectancy,
especially in adopting measures to eliminate malnutrition and epidemics.

6. While it follows from article 6 (2) to (6) that States parties are not
obliged to abolish the death penalty totally they are obliged to limit its use
and, in particular, to abolish it for other than the "most serious crimes”.
Accordingly, they ought to consider reviewing their criminal laws in this
light and, in any event, are obliged to restrict the application of the death
penalty to the "most serious crimes". The article also refers generally to
abolition in terms which strongly suggest (paragraphs 2 (2) and (6)) that
abolition is desirable. The Committee concludes that all measures of
abolition should be considered as progress in the enjoyment of the right to
life within the meaning of article 40, and should as such be reported to the
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Committee. The Committee notes that a number of States have already abolished
the death penalty or suspended its application. Nevertheless, States' reports
show that progress made towards abolishing or limiting the application of the
death penalty is quite inadequate.

T The Committee is of the opinion that the expression "most serious crimes”
must be read restrictively to mean that the death penalty should be a quite
exceptional measure. It also follows from the express terms of article 6 that
it can only be imposed in accordance with the law in force at the time of the
commission of the crime and not contrary to the Covenant. The procedural
guarantees therein prescribed must be observed, including the right to a fair
hearing by an independent tribunal, the presumption of innocence, the minimum
guarantees for the defence, and the right to review by a higher tribunal.
These rights are applicable in addition to the particular right to seek pardon
or commutation of the sentence.

GENERAL COMMENT 7 ([16] (Article 7)

1. In examining the reports of States parties, members of the Committee have
often asked for further information under article 7 which prohibits, in the
first place, torture or cruel, inhuman or degrading treatment or punishment.
The Committee recalls that even in situations of public emergency such as are
envisaged by article 4 (1) this provision is non-derogable under

article 4 (2). Its purpose is to protect the integrity and dignity of the
individual. The Committee notes that it-is not sufficient for the
implementation of this article to prohibit such treatment or punishment or to
make it a crime. Most States have penal provisions which are applicable to
cases of torture or similar practices. Because such cases nevertheless occur,
it follows from article 7, read together with article 2 of the Covenant, that
States must ensure an effective proctection through some machinery of

control. Complaints about ill-treatment must be investigated effectively by
competent authorities. Those found guilty must be held responsible, and the
alleged victims must themselves have effective remedies at their disposal,
including the right to obtain compensation. Among the safeguards which may
make control effective are provisions against detention incommunicado,
granting, without prejudice to the investigation, persons such as doctors,
lawyers and family members access to the detainees; provisions requiring that
detainees should be held in places that are publicly recognized and that their
names and places of detention should be entered in a central register
available to persons concerned, such as relatives; provisions making
confessions or other evidence obtained through torture or other treatemnt
contrary to article 7 inadmissible in court; and measures of training and
instruction of law enforcement officials not to apply such treatment.

2. As appears from the terms of this article, the scope of protection
required goes far beyond torture as normally understood. It may not be
necessary to draw sharp distinctions between the various prohibited forms of
treatment or punishment. These distinctions depend on the kind, purpose and
severity of the particular treatment. In the view of the Committee the
prohibition must extend to corporal punishment, including excessive
chastisement as an educational or disciplinary measure. Even such a measure
as solitary confinement may, according to the circumstances, and especially
when the person is kept incommunicado, be contrary to this article. Moreover,
the article clearly protects not only persons arrested or imprisoned, but also
pupils and patients in educational and medical institutions. Finally, it is
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also the duty of public authorities to ensure protection by the law against
such treatment even when committed by persons acting outside or without any
official authority. For all persons deprived of their liberty, the
prohibition of treatment contrary to article 7 is supplemented by the positive
requirement of article 10 (1) of the Covenant that they shall be treated with
humanity and with respect for the inherent dignity of the human person.

3. In particular, the prohibition extends to medical or scientific
experimentation without the free consent of the person concerned (article 7,
second sentence). The Committee notes that the reports of States parties have
generally given little or no information on this point. It takes the view
that at least in countries where science and medicine are highly developed,
and even for peoples and areas outside their borders if affected by their
experiments, more attention should be given to the possible need and means to
ensure the observance of this provision. Special protection in regard to such
experiments is necessary in the case of persons not capable of giving their
consent.

GENERAL COMMENT 8 [16] (Article 9) -

1. Article 9 which deals with the right to liberty and security of persons
has often been somewhat narrowly understoood in reports by States parties, and
they have therefore given incomplete information. The Committee points out
that paragraph 1 is applicable to all deprivations of liberty, whether in
criminal cases or in other cases such as, for example, - mental illness,
vagrancy, drug addiction, educational purposes, immigration control, etc. It
is true that some of the provisions of article 9 (part of paragraph 2 and the
whole of paragraph 3) are only applicable to persons against whom criminal
charges are brought. But the rest, and in particular the important guarantee
laid down in parag:aph 4, i.e. the right to control by a court of the legality
of the detention, applies to all persons deprived of their liberty by arrest
or detention. Furthermore, States parties have in accordance with

article 2 (3) also to ensure that an effective remedy is provided in other
cases in which an individual claims to be deprived of his liberty in violation
of the Covenant.

2. Paragraph 3 of article 9 requires that in criminal cases any person
arrested or detained has to be brought "promptly" before a judge or other
officer authorized by law to exercise judicial power. More precise time
limits are fixed by law in most States parties and, in the view of the
Committee, delays must not exceed a few days. Many States have given

.insufficient information about the actual practices in this respect.

3. Another matter is the total length of detention pending trial. In
certain categories of criminal cases in some countries this matter has caused
some concern within the Committee, and members have questioned whether their
practices have been in conformity with the entitlement "to trial within a
reasonable time or to release" under paragraph 3. Pre-trial detention should
be an exception and as short as possible. The Committee would welcome
information concerning mechanisms existing and measures taken with a view to
reducing the duration of such detention.

4. Also if so-called preventive detention is used, for reasons of public
security, it must be controlled by these same provisions, i.e. it must not be
arbitrary, and must be based on grounds and procedures established by law
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the reasons must be given (para. 2) and court

control of the detention must be available (para. 4) as well as compensation
in the case of a breach (para. 5). And if, in addition, criminal charges are
brought in such cases, the full protection of article 9 (2) and (3), as well

as article 14, must also be granted.

(para. 1), information of

GENERAL COMMENT 9 [16] (Article 10)

1 Article 10, paragraph 1l of the Covenant provides that all persons
deprived of their liberty shall be treated with humanity and with respect for
the inherent dignity of the human person. However, by no means all the
reports submitted by States parties have contained information on the way in
which this paragraph of the article is being implemented. The Committee is of
the opinion that it would be desirable for the reports of States parties to
contain specific information on the legal measures designed to protect that
right. The Committee also considers that reports should indicate the concrete
measures being taken by the competent State organs to monitor the mandatory
implementation of national legislation concerning the humane treatment and
respect for the human dignity of all persons deprived of their liberty that

paragraph 1 requires.

The Committee notes, in particular, that paragraph 1 of this article is
generally applicable to persons deprived of their liberty, whereas paragraph
deals with accused as distinct from convicted persons, and paragraph 3 with
convicted persons only. This structure quite often is not reflected in the
reports, which mainly have related to accused and convicted persons. The
wording of paragraph 1. its context - especially its proximity to article 9,
paragraph 1, which also deals with all deprivations of liberty - and its
purpose support a broad application of the principle expressed in that
provision. Moreover, the Committee recalls that this article supplements
article 7 as regards the treatment of all persons deprived of their liberty.

The humane treatment and the respect for the dignity of all persons
deprived of their liberty is a basic standard of universal application which
cannnot depend entirely on material resources. While the Committee is aware
that in other respects the modalities and conditions of detention may vary
with the available resources, they must always be applied without
discrimination, as required by article 2 (1).

Ultimate responsibility for the observance of this principle rests with
the State as regards all institutions where persons are lawfully held against
their will, not only in prisons but also, for example, hospitals, detention

camps or correctional institutions.

e article provides that, save in exceptional

circumstances, accused persons shall be segregated from convicted persons and
shall receive separate treatment appropriate to their status as unconvicted
persons. Some reports have failed to pay proper attention to this direct
requirement of the Covenant and, as a result, to provide adequate information
on the way in which the treatment of accused persons differs from that of
convicted persons. Such information should be included in future reports.

2. Subparagraph 2 (a) of th

Subparagraph 2 (b) of the article calls, inter alia, for accused juvenile
persons to be separated from adults. The information in reports shows that a
number of States are not taking sufficient "account of the fact that this is an
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z:conditienal requirement of the Covenant. It is the Committee's opinion
pa:tie:? ;zlf;:2¥ from ;be text of the Covenant, deviation from States

. ions under subparagraph 2 (b) cannot be j ifi
consideration whatsoever. g = - ekl

:; In a number of casesf the information appearing in reports with respect
2 Eaiaggaph 3 of the article has contained no concrete mention either of
gisla %ve or administrative measures or of practical steps to promote the
reform?t1on and social rehabilitation of prisoners, by, for example,
educ§t10n, vocational training and useful work. Allowing visits in
part%cula: by family members, is normally also such a measure which is
required for rea§ons of humanity. There are also similar lacunae in the
rigor;s of certain States with respect to information concerning juvenile
offen ?rs, who must be segregated from adults and given treatment a
to their age and legal status. : EREOREANS

4. The Committee futher notes that the principles of humane treatment and
resp?CF for human dignity set out in paragraph 1 are the basis for the more
specific and limited obligations of States in the field of criminal justic
set out in paragraphs 2 and 3 of article 10. The segregation of accased i
person§ from convicted ones is required in order to emphasize their status as
gnconvlcted persons who are at the same time protected by the presumption of
:znocence stated in articl? 14, paragraph 2. The aim of these provisions is
2 proteet the groups mentioned, and the requirements contained therein should
‘ se?n in that light. Thus, for example, the segregation and treatment of
juvenile offenders should be provided for in such a way that it promot thai
reformation and social rehabilitation. A

GENERAL COMMENT 10 [19] (Article 19)

}. Paragrafh 1 r?qu%res protection of the "right to hold opinions without

;gziigzzzgﬁe .ThThEz is z right to which the Covenant permits no exception or
. e mmittee would welcome informati i

it s e cr iy on from States parties

25. P?ragraph 2 requires protection of the right to freedom of expression
:.1ghu1ncludes not only freedom to "impart information and ideas of all '
inds", but also freedom to "seek" and "receive" them "regardless of
2 . -
i;zn;xers and in whatever medium, "either orally, in writing or in print, in
t_orm of art, ?r thfough any other media of his choice®". Not all States
Ei;rézz'have ¥;0v1ded information concerning all aspects of the freedom of
ion. r instance, little attention has so fa i
r been given to the fact
EZZt, because of the development of modern mass media, effective measures :re
rig;isggy to prevent such control of the media as would interfere with the
everyone to freedo 4 i i i
b eital o m of expression in a way that is not provided for

3. Ma?y SFate reports confine themselves to mentioning that freedom of
expression is gu§ranteed under the Constitution or the law. However, in ord
to know Fhe precise régime of freedom of expression in law and in ;ct' iy
tﬁe Committee needs in addition pertinent information about the ru§;s wﬁfzﬁ
eltheF d?fine the scope of freedom of expression or which set forth i
restrictions, as well as any other conditions which in practice :ffegir:;;n
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It is the interplay between the principle of freedom

exercise of this right.
s which determines the

of expression and such limitations and restriction
actual scope of the individual's right.

4. Paragraph 3 expressly stresses that the exercise of the right to freedom
of expression carries with it special duties and responsibilities and for this
reason certain restrictions on the right are permitted which may relate either
to the interests of other persons or to those of the community as a whole.
However, when a State party imposes certain restrictions on the exercise of
freedom of expression, these may not put in jeopardy the right itself.
Paragraph 3 lays down conditions and it is only subject to these conditions
that restrictions may be imposed: the restrictions must be "provided by law";
they may only be imposed for one of the purposes set out in subparagraphs (a)
and (b) of paragraph 3; and they must be justified as being "necessary" for
that State party for one of those purposes.

GENERAL COMMENT 11 [19]) (Article 20)

1. Not all reports submitted by States parties have provided sufficient
information as to the implementation of article 20 of the Covenant. In view
of the nature of article 20, States parties are obliged to adopt the necessary
legislative measures prohibiting the actions referred to therein. However,
the reports have shown that in some States such actions are neither prohibited
by law nor are appropriate efforts intended or made to prohibit them.
Furthermore, many reports failed to give sufficient information concerning the
relevant national legislation and practice.

2. Article 20 of the Covenant states that any propanganda for war and any
advocacy of national, racial or religious hatred that constitutes incitement
to discrimination, hostility or violence shall be prohibited by law. In the
opinion of the Committee, these required prohibitions are fully compatible
with the right of freedom of expression as contained in article 19, the
exercise of which carries with it special duties and_responsibilities. The
prohibition under paragraph 1 extends to all forms of propaganda threatening
or resulting in an act of aggression or breach of the peace contrary to the
Charter of the United Nations, while paragraph 2 is directed against any
advocacy of national, racial or religious hatred that constitutes incitement
to discrimination, hostility or violence, whether such propaganda or advocacy
has aims which are internal or external to the State concerned. The
provisions of article 20, paragraph 1, do not prohibit advocacy of the
sovereign right of self-defence or the right of peoples to self-determination
and }ndependence in accordance with the Charter of the United Nations. For
article 20 to become fully effective there ought to be a law making it clear
that propaganda and advocacy as described therein are contrary to public
policy and providing for an appropriate sanction in case of violation. The
Committee, therefore, believes that States parties which have not yet done so
should take the measures necessary to fulfil the obligations contained in

article 20, and should themselves refrain

GENERAL COMMENT 12 [21] (Article 1)

1. In accordance with the purposes and principles of the Charter of the
he International Covenant on Civil and political

United Nations, article 1 of t
ples have the right of self-determination. The

Rights recognizes that all peo

from any such propaganda or advocacy-
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::g:;zziizzli-determination is of particular importance because its

o a———— ofsiagle§sential cond}tion for the effective gquarantee and

s b zightsn 1;;dua1 huran rights and for the promotion and strengthening

5 B i . is for Fhat reason that States set forth the right of
nation in a provision of positive law in both Covenants and placed

a r
this pIOViS on as article pPa t from and before all of the other Iights in

24 i i
s p:::;::;h: :nsh;znes an inalienable right of all peoples as described in
e s et ::d g. ?y virtue of that right they freely "determine their
kg i t{.-ee y.pursue their economic, social and cultural
ot . e ar icle imposes on all States parties corresponding

ns. This right and the corresponding obligations concerning its

implementation are interr
elated with ;
rules of international law. =ittt et A

3. i

artic?it?oughlthe reporting ob}1gations of all States parties include

pa:ag:aph; onT%esgg:mF:Eorti give detailed explanations regarding each of its
; . ittee has noted that many of them 1

article 1, provide inadequate info i i i vickes: Pheddly

rmation in regard to it or confine

;::Ts:;;est:o a reference to election laws. The Committee conside:s it highly
rable that States parties' report i i

b Pormfbar vt ports should contain information on each

4. Wi
ith regard to paragraph 1 of article 1, States parties should describe

the constitutional and liti i i
i right.po ical processes which in practice allow the

5 Paragraph 2 affirms a particular aspect of the economi

‘ : . omic
;;2:;yoiosgéﬁ-determ1natlen. namely the right of peoples, forczszigtozj ::gs.
. DbligatiszzogeioF their natgral wea}th and resources without prejudice to
A ;uilng out o? international economic co-operation, based upon
il s S b :a. benefit, and international law. 1In no case may a
cor;espondinpr; 1o 1ts own means of subsistence®™. This right entails
Shuee indicgt uties for all StaFes and the international community. States
their natural :e:;{hf:iEOEZngrgzzfig:ities :hiCh Forovivtoie: (s%ings et F

. rary to the provisions of this

pParagraph and t
fortg iﬁ Ly Co:e::::.extent that affects the enjoyment of other rights set

6. Commi ini
o f:r?g;:§:S3;P:2l:?e & ittee's opinion, is particularly important in
ific obligations on States parties, no i
: bligati t only in
;:e:2§;: ownhpeoples but v;s-a-v;s all peoples which h;ve not b:en a;:ia:ion
591f-detes;in::iozeenTg:pr1ved if the possibility of exercising their right to
: . general nature of this paragraph i i
= . s
g::iizgg h;stirgt It stipulates that "The States Partizs to Engéizzgnty e
+ including those having responsibilit
o y : y for the administrat
:i;hieii go;:iglzg and Trust Territories, shall promote the realizai?gnoéf the
e etermination, and shall respect that
sé right, i i i
::ieprov1§1ons of the Charter of the United Nations". Thé oglsggiggz;tzxrlzh
stat:pect:ve of whether a people entitled to self-determination depends o :
5 party to the Coven§n§ or not. It follows that all States parties tg :h
enant should take positive action to facilitate realization of and respecte
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for the right of peoples to self-determination. Such positive action must be
consistent with the States' obligations under the Charter of the

United Nations and under international law: in particular, States must
refrain from interfering in the internal affairs of other States and thereby
adversely affecting the exercise of the right to self-determination. The
reports should contain information on the performance of these obligations and

the measures taken to that end.

Ta In connection with article 1 of the Covenant, the Committee refers to
other international instruments concerning the right of all peoples to
self-determination, in particular the Declaration on Principles of
International Law concerning Friendly Relations and Co-operation among States
in accordance with the Charter of the United Nations, adopted by the

General Assembly on 24 October 1970 (General Assembly resolution 2625 (XXV)).

8. The Committee considers that history has proved that the realization of
and respect for the right of self-determination of peoples contributes to the
establishment of friendly relations and co-operation between States and to
strengthening international peace and understanding.

GENERAL COMMENT 13 [21] (Article 14)

1. The Committee notes that article 14 of the Covenant is of a complex
nature and that different aspects of its provisions will need specific
comments. All of these provisions are aimed at ensuring the proper
administration of justice, and to this end uphold a series of individual
rights such as equality before the courts and tribunals and the right to a
fair and public hearing by a competent, independent and impartial tribunal
established by law. Not all reports provided details on the legislative or
other measures adopted specifically to implement each of the provisions of
article 14.

23 In general, the reports of States parties fail to recognize that

article 14 applies not only to procedures for the determination of criminal
charges against individuals but also to procedures to determine their rights
and obligations in a suit at law. Laws and practices dealing with these
matters vary widely from State to State. This diversity makes it all the more
necessary for States parties to provide all relevant information and to
explain in greater detail how the concepts of "criminal charge" and “"rights
and obligations in a suit at law" are interpreted in relation to their
respective legal systems.

3. The Committee would find it useful if, in their future reports, States
parties could provide more detailed information on the steps taken to ensure
that equality before the courts, including equal access to courts, fair and
public hearings and competence, impartiality and independence of the judiciary
are established by law and guaranteed in practice. In particular, States
parties should specify the relevant constitutional and legislative texts which
provide for the establishment of the courts and ensure that they are
independent, impartial and competent, in particular with regard to the manner
in which judges are appointed, the qualifications for appointment, and the
duration of their terms of office; the condition governing promotion, transfer
and cessation of their functions and the "actual independence of the judiciary
from the executive branch and the legislative.
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4. The provisions of article 14 apply to all courts and tribunals within the
scope of that article whether ordinary or specialized. The Committee notes
the existence, in many countries, of military or special courts which try
civilians. This could present serious problems as far as the equitable,
impartial and independent administration of justice is concerned. Quite often
the reason for the establishment of such courts is to enable exceptional
procedures to be applied which do not comply with normal standards of
justice. While the Covenant does not prohibit such categories of courts,
nevertheless the conditions which it lays down clearly indicate that the
trying of civilians by such courts should be very exceptional and take place
under conditions which genuinely afford the full guarantees stipulated in
article 14. The Committee has noted a serious lack of information in this
regard in the reports of some States parties whose judicial institutions
include such courts for the trying of civilians. In some countries such
military and special courts do not afford the strict guarantees of the proper
administration of justice in accordance with the requirements of article 14
which are essential for the effective protection of human rights. If States
parties decide in circumstances of a public emergency as contemplated by
article 4 to derogate from normal procedures required under article 14, they
should ensure that such derogations do not exceed those strictly required by
the exigencies of the actual situation, and respect the other conditions in
paragraph 1 of article 14.

L The second sentence of article 14, paragraph 1, provides that "everyone
shall be entitled to a fair and public hearing™. Paragraph 3 of the

article elaborates on the requirements of a "fair hearing” in regard to the

determination of criminal charges. However, the requirements of paragraph 3
are minimum guarantees, the observance of which is not always sufficient to

ensure the fairness of a hearing as required by paragraph 1.

6. The publicity of hearings is an important safequard in the interest of
the individual and of society at large. At the same time article 14,
paragraph 1, acknowledges that courts have the power to exclude all or part of
the public for reasons spelt out in that paragraph. It should be noted that,
apart from such exceptional circumstances, the Committee considers that a
hearing must be open to the public in general, including members of the press,
and must not, for instance, be limited only to a particular category of
persons. It should be noted that, even in cases in .which the public is
excluded from the trial, the judgement must, with certain strictly defined
exceptions, be made public.

7. The Committee has noted a lack of information regarding article 14,
paragraph 2 and, in some cases, has even observed that the presumption of
innocence, which is fundamental to the protection of human rights, is
expressed in very ambiguous terms or entails conditions which render it
ineffective. By reason of the presumption of innocence, the burden of proof
of the charge is on the prosecution and the accused has the benefit of doubt.
No guilt can be presumed until the charge has been proved beyond reasonable
doubt. Further, the presumption of innocence implies a right to be treated in
accordance with this principle. It is, therefore, a duty for all public
authorities to refrain from prejudging the outcome of a trial.

8. Among the minimum guarantees in criminal proceedings prescribed by
paragraph 3, the first concerns the right of everyone to be informed in a
language which he understands of the charge against him (subparagraph (a))-.
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The Committee notes that State reports often do not explain how this right is
respected and ensured. Article 14 (3) (a) applies to all cases of criminal
charges, including those of persons not in detention. The Committee notes
further that the right to be informed of the charge "promptly" requires that
information is given in the manner described as soon as the charge is first
made by a competent authority. In the opinion of the Committee this right
must arise when in the course of an investigation a court or an authority of
the prosecution decides to take procedural steps against a person suspected of
a crime or publicly names him as such. The specific requirements of
subparagraph (3) (a) may be met by stating the charge either orally or in
writing, provided that the information indicates both the law and the alleged
facts on which it is based.

9. Subparagraph 3 (b) provides that the accused must have adequate time and
facilities for the preparation of his defence and to communicate with counsel
of his own choosing. What is "adequate time" depends on the circumstances of
each case, but the facilities must include access to documents and other
evidence which the accused requires to prepare his case, as well as the
opportunity to engage and communicate with counsel. When the accused does not
want to defend himself in person or request a person or an association of his
choice, he should be able to have recourse to a lawyer. Furthermore, this
subparagraph requires counsel to communicate with the accused in conditions
giving full respect for the confidentiality of their communications. Lawyers
should be able to counsel and to represent their clients in accordance with
their established professional standards and judgement without any
restrictions, influences, pressures or undue interference from any quarter.

10. Subparagraph 3 (c) provides that the accused shall be tried without undue
delay. This guarantee relates not only to the time by which a trial should
commence, but also the time by which it should end and judgement be rendered;
all stages must take place "without undue delay". To make this right
effective, a procedure must be available in order to ensure that the trial
will proceed "without undue delay", both in first instance and on appeal.

11. Not all reports have dealt with all aspects of the right of defence as
defined in subparagraph 3 (d). The Committee has not always received
sufficient information concerning the protection of the right of the accused
to be present during the determination of any charge against him nor how the
legal system assures his right either to defend himself in person or to be
assisted by counsel of his own choosing, or what arrangements are made if a
person does not have sufficient means to pay for legal assistance. The
accused or his lawyer must have the right to act diligently and fearlessly in
pursuing all available defences and the right to challenge the conduct of the
case if they believe it to be unfair. When exceptionally for justified
reasons trials in absentia are held, strict observance of the rights of the
defence is all the more necessary.

12. Subparagraph 3 (e) states that the accused shall be entitled to examine
or have examined the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses
against him. This provision is designed to guarantee to the accused the same
legal powers of compelling the attendance of witnesses and of examining or
cross examining any witnesses as are available to the prosecution.
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13. Subparagraph 3 (f) provides that if the accused cannot understand or
speak the language used in court he is entitled to the assistance of an
interpreter free of any charge. This right is independent of the outcome of
the proceedings and applies to aliens as well as to nationals. It is of basic
importance in cases in which ignorance of the language used by a court or
difficulty in understanding may constitute a major obstacle to the right of
defence.

14. Subparagraph 3 (g) provides that the accused may not be compelled to
testify against himself or to confess guilt. 1In considering this safeguard
the provisions of article 7 and article 10, paragraph 1, should be borne in
mind. In order to compel the accused to confess or to testify against
himself, frequently methods which violate these provisions are used. The law
should require that evidence provided by means of such methods or any other
form of compulsion is wholly unacceptable. '

15. In order to safeguard the rights of the.accused under paragraphs 1 and 3
of article 14, judges should have authority to consider any allegations made
of violations of the rights of the accused during any stage of the prosecution.

16. Article 14, paragraph 4, provides that in the case of juvenile persons,
the procedure shall be such as will take account of their age and the
desirability of promoting their rehabilitation. Not many reports have
furnished sufficient information concerning such relevant matters as the
minimum age at which a juvenile may be charged with a criminal offence, the
maximum age at which a person is still considered to be a juvenile, the
existence of special courts and procedures, the laws governing procedures
against juveniles and how all these special arrangements for juveniles take
account of "the desirability of promoting their rehabilitation™. Juveniles
are to enjoy at least the same guarantees and protection as are accorded to
adults under article 14.

17. Article 14, paragraph 5, provides that everyone convicted of a crime
shall have the right to his conviction and sentence being reviewed by a higher
tribunal according to law. Particular attention is drawn to the other
language versions of the word "crime" ("infraction", "delito", "prestuplenie”)
which show that the guarantee is not confined only to the most serious
offences. In this connection, not enough information has been provided
concerning the procedures of appeal, in particular the access to and the
powers of reviewing tribunals, what requirements must be satisfied to appeal
against a judgement, and the way in which the procedures before review
tribunals take account of the fair and public hearing requirements of
paragraph 1 of article 14.

18. Article 14, paragraph 6, provides for compensation according to law in
certain cases of a miscarriage of justice as described therein. It seems from
many State reports that this right is often not observed or insufficiently
guaranteed by domestic legislation. States should, where necessary,
supplement their legislation in this area in order to bring it into line with
the provisions of the Covenant.

19. 1In considering State reports differing views have often been expressed as
to the scope of paragraph 7 of article 14. Some States parties have even felt
the need to make reservations in relation to procedures for the resumption of
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criminal cases. It seems to the Committee that most States parties make a
clear distinction between a resumption of a trial justified by exceptional
circumstances and a re-trial prohibited pursuant to the principle of

ne bis in idem as contained in paragraph 7. This understanding of the meaning
of ne bis in idem may encourage States parties to reconsider their
reservations to article 14, paragraph 7.

GENERAL COMMENT 14 [23] (Article 6)

X, In its general comment 6 [16] adopted at its 378th meeting on

27 July 1982, the Human Rights Committee observed that the right to life
enunciated in the first paragraph of article 6 of the International Covenant
on Civil and Political Rights is the supreme right from which no derogation is
permitted even in time of public emergency. The same right to life is
enshrined in article 3 of the Universal Declaration® of Human Rights adopted by
the General Assembly of the United Nations on 10 December 1948. It is basic
to all human rights.

2. In its previous general comment, the Committee also observed that it is
the supreme duty of States to prevent wars. War and other acts of mass
violence continue to be a scourge of humanity and take the lives of thousands
of innocent human beings every year. .

3. While remaining deeply concerned by the toll of human life taken by
conventional weapons in armed conflicts, the Committee has noted that, during
successive sessions of the General Assemﬁiy, representatives from all
geographical regions have expressed their growing concern at the development
and proliferation of increasingly awesome weapons of mass destruction, which
not only threaten human life but also absorb resources that could otherwise be
used for vital economic and social purposes, particularly for the benefit of
developing countries, and thereby for promoting and securing the enjoyment of
human rights for all.

4. The Committee associates itself with this concern. It is evident that
the designing, testing, manufacture, possession and deployment of nuclear
weapons are among the greatest threats to the right to life which confront
mankind today. This threat is compounded by the danger that the actual use of
such weapons may be brought about, not only in the event of war, but even
through human or mechanical error or failure.

5. Furthermore, the very existence and gravity of this threat generates a
climate of suspicion and fear between States, which is in itself antagonistic
to the promotion of universal respect for and observance of human rights and
fundamental freedoms in accordance with the Charter of the United Nations and
the International Covenants on Human Rights.

6. The production, testing, possession, deployment and use of nuclear
weapons should be prohibited and recognized as crimes against humanity.

T The Committee accordingly, in the interest of mankind, calls upon all
States, whether Parties to the Covenant or not, to take urgent steps,
unilaterally and by agreement, to rid the world of this menace.
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GENERAL COMMENT 15 [27] (The position of aliens under the Covenant)

1. Reports from States parties have often failed to take into account that
each State party must ensure the rights in the Covenant to "all individuals
within its territory and subject to its jurisdiction" (article 2, para. 1l).
In general, the rights set forth in the Covenant apply to everyone,
irrespective of reciprocity, and irrespective of his or her nationality or
statelessness.

2. Thus, the general rule is that each one of the rights of the Covenant
must be guaranteed without discrimination between citizens and aliens. Aliens
receive the benefit of the general requirement of non-discrimination in
respect of the rights guaranteed in the Covenant, as provided for in article 2
thereof. This guarantee applies to aliens and citizens alike. Exceptionally,
some of the rights recognized in the Covenant are expressly applicable only to
citizens (article 25), while article 13 applies only to aliens. However, the
Committee's experience in examining reports shows that in a number of
countries other rights that aliens should enjoy under the Covenant are denied
to them or are subject to limitations that cannot always be justified under
the Covenant.

3 A few constitutions provide for equality of aliens with citizens. Some
constitutions adopted more recently carefully distinguish fundamental rights
that apply to all and those granted to citizens only, and deal with each in
detail. In many States, however, the constitutions are .drafted in terms of
citizens only when granting relevant rights. Legislation and case law may
also play an important part in providing for the rights of aliens. The
Committee has been informed that in some States fundamental rights, though not
guaranteed to aliens by the Constitution or other legislation, will also be
extended to them as required by the Covenant. In certain cases, however,
there has clearly been a failure to implement Covenant rights wichout
discrimination in respect of aliens.

4. The Committee considers that in their reports States parties should give
attention to the position of aliens, both under their law and in actual
practice. The Covenant gives aliens all the protection regarding rights
guaranteed therein, and its requirements should be observed by States parties
in their legislation and in practice as appropriate. The position of aliens
would thus be considerably improved. States parties should ensure that the
provisions of the Covenant and the rights under it are made known to aliens
within their jurisdiction.

5. The Covenant does not recognize the right of aliens to enter or reside in
the territory of a State party. It is in principle a matter for the State to

decide who it will admit to its territory. However, in certain circumstances

an alien may enjoy the protection of the Covenant even in relation to entry or
residence, for example, when considerations of non-discrimination, prohibition
of inhuman treatment and respect for family life arise.

6. Consent for entry may be given subject to conditions relating, for
example, to movement, residence and employment. A State may also impose
general conditions upon an alien who is in transit. However, once aliens are
allowed to enter the territory of a State party they are entitled to the
rights set out in the Covenant. :



CCPR/C/21/Rev.1
page 18

g Aliens thus have an inherent right to life, protected by law, and may not
be arbitrarily deprived of life. They must not be subjected to torture or to
cruel, inhuman or degrading treatment or punishment; nor may they be held in
slavery or servitude. Aliens have the full right to liberty and security of
the person. If lawfully deprived of their liberty, they shall be treated with
humanity and with respect for the inherent dignity of their person. Aliens
may not be imprisoned for failure to fulfil a contractual obligation. They
have the right to liberty of movement and free choice of residence; they
shall be free to leave the country. Aliens shall be equal before the courts
and tribunals, and shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established by law in the
determination of any criminal charge or of rights and obligations in a suit at
law. Aliens shall not be subjected to retrospective penal legislation, and
are entitled to recognition before the law. They may not be subjected to
arbitrary or unlawful interference with their privacy, family, home or
correspondence. They have the right to freedom of thought, conscience and
religion, and the right to hold opinions and to express them. Aliens receive
the benefit of the right of peaceful assembly and of freedom of association.
They may marry when at marriageable age. Their children are entitled to those
measures of protection required by their status as minors. In those cases
where aliens constitute a minority within the meaning of article 27, they
shall not be denied the right, in community with other members of their group,
to enjoy their own culture, to profess and practise their own religion and to
use their own language. Aliens are entitled to equal protection by the law.
There shall be no discrimination between aliens and citizens in the
application of these rights. These rights. of aliens may be qualified only by
such limitations as may be lawfully imposed under the Covenant.

8. Once an alien is lawfully within a territory, his freedom of movement
within the territory and his right to leave that territory may only be
restricted in accordance with article 12, paragraph 3. Differences in
treatment in this regard between aliens and nationals, or between different
categories of aliens, need to be justified under article 12, paragraph 3.
Since such restrictions must, inter alia, be consistent with the other rights
recognized in the Covenant, a State party cannot, by restraining an alien or
deporting him to a third country, arbitrarily prevent his return to his own
country (article 12, para. 4).

9. Many reports have given insufficient information on matters relevant to
article 13. That article is applicable to all procedures aimed at the
obligatory departure of an alien, whether described in national law as
expulsion or otherwise. If such procedures entail arrest, the safeguards of
the Covenant relating to deprivation of liberty (articles 9 and 10) may also
be applicable. If the arrest is for the particular purpose of extradition,
other provisions of national and international law may apply. Normally an
alien who is expelled must be allowed to leave for any country that agrees to
take him. The particular rights of article 13 only protect those aliens who
are lawfully in the territory of a State party. This means that national law
concerning the regquirements for entry and stay must be taken into account in
determining the scope of that protection, and that illegal entrants and aliens
who have stayed longer than the law or their permits allow, in particular, are
not covered by its provisions. However, if the legality of an alien's entry
or stay is in dispute, any decision on this point leading to his expulsion or
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deportation ought to be taken in accordance with article 13. It is for the
competent authorities of the State party, in good faith and in the exercise of
their powers, to apply and interpret the domestic law, observing, however,
such requirements under the Covenant as equality before the law (article 26).

10. Article 13 directly regulates only the procedure and not the substantive
grounds for expulsion. However, by allowing only those carried out "in
pursuance of a decision reached in accordance with law", its purpose is
clearly to prevent arbitrary expulsions. On the other hand, it entitles each
alien to a decision in his own case and, hence, article 13 would not be
satisfied with laws or decisions providing for collective or mass expulsions.
This understanding, in the opinion of the Committee, is confirmed by further
provisions concerning the right to submit reasons against expulsion and to
have the decision reviewed by and to be represented before the competent
authority or someone designated by it. An alien must be given full facilities
for pursuing his remedy against expulsion so that this right will in all the
circumstances of his case be an effective one. The principles of article 13
relating to appeal against expulsion and the entitlement ‘to review by a
competent authority may only be departed from when "compelling reasons of
national security" so require. Discrimination may not be made between
different categories of aliens in the application of article 13.

GENERAL COMMENT 16 [32] (Article 17)

3 i Article 17 provides for the right of every person to be protected against
arbitrary or unlawful interference with his privacy, family, home or
correspondence as well as against unlawful attacks on his honour and
reputation. In the view of the Committee this right is required to be
guaranteed against all such interferences and attacks whether they emanate
from State authorities or from natural or legal persons. The obligations
imposed by this article require the State to adopt legislative and other
measures to give effect to the prohibition against such interferences and
attacks as well as to the protection of this right.

2. In this connection, the Committee wishes to point out that in the reports
of States parties to the Covenant the necessary attention is not being given
to information concerning the manner in which respect for this right is
guaranteed by legislative, administrative or judicial authorities, and in
general by the competent organs established in the State. 1In particular,
insufficient attention is paid to the fact that article 17 of the Covenant
deals with protection against both unlawful and arbitrary interference. That
means that it is precisely in State legislation above all that provision must
be made for the protection of the right set forth in that article. At present
the reports either say nothing about such legislation or provide insufficient
information on the subject.

3. The term "unlawful®™ means that no interference can take place except in
cases envisaged by the law. Interference authorized by States can only take
place on the basis of law, which itself must comply with the provisions, aims
and objectives of the Covenant.

4. The expression "arbitrary interference® is also relevant to the
protection of the right provided for in article 17. In the Committee's view
the expression "arbitrary interference" can also extend to interference
provided for under the law. The introduction of the concept of arbitrariness
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is intended to guarantee that even interference provided for by law should be
in accordance with the provisions, aims and objectives of the Covenant and
should be, in any event, reasonable in the particular circumstances.

the objectives of the Covenant require that

for purposes of article 17 this term be given a broad interpretation to
include all those comprising the family as understood in the society of the
State party concerned. The term *home" in English, "manzel" in Arabic,
"shiizhdi" in Chinese, "domicile" in French. "zhilische” in Russian and
"domicilio® in Spanish, as used in article 17 of the Covenant, is to be
understood to indicate the place where a person resides or carries out his
usual occupation. In this connection, the Committee invites States to
indicate in their reports the meaning given in their society to the terms

"family" and "home".

5. Regarding the term "family"®,

6. The Committee considers that the reports should include information on
the authorities and organs set up within the legal system of the State which
are competent to authorize interference allowed by the law. It is also
indispensable to have information on the authorities which are entitled to
exercise control over such interference with strict regard for the law, and to
know in what manner and through which organs persons concerned may complain of
a violation of the right provided for in article 17 of the Covenant. States
should in their reports make clear the extent to which actual practice
conforms to the law. State party reports should also contain information on
complaints lodged in respect of arbitrary or unlawful interference, and the .
number of any f£indings in that regard, as well as the remedies provided in

such cases.

7. As all persons live in society, the protection of privacy is necessarily
relative. However, the competent pueblic authorities should only be able to
call for such information relating to an individual's private life the
knowledge of which is essential in the interests of society as understood
under the Covenant. Accordingly, the Committee recommends that States should
indicate in their reports the laws and regulations that govern authorized

interferences with private life.

8. Even with regard to interferences that conform to the Covenant, relevant
legislation must specify in detail the precise circumstances in which such
interferences may be permitted. A decision to make use of such authorized
interference must be made only by the authority designated under the law, and
on a case-by-case basis. Compliance with article 17 requires that the
integrity and confidentiality of correspondence should be guaranteed de jure
and de facto. Correspondence should be delivered to the addressee without
interception and without being opened or otherwise read. Surveillance,
whether electronic or otherwise, interceptions of telephonic, telegraphic and
other forms of communication, wire-tapping and recording of conversations
should be prohibited. Searches of a person's home should be restricted to a
search for necessary evidence and should not be allowed to amount to
harassment. So far as personal and body search is concerned, effective
measures should ensure that such searches are carried out in a manner
consistent with the dignity of the person who is being searched. Persons
body search by State officials, or medical personnel acting

being subjected to
e State, should only. be examined by persons of the same

at the request of th
sex.
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9. States parties are under a dut

° ; r y themselves not to engage in interferences
;ncon51stent w}t@ §rtic1e 17 of the Covenant and to provide the legislative
ramework prohibiting such acts by natural or legal persons.

1?& The gathering and holding of personal information on computers, databanks
;gdizzhe;ug:vices, whether by public authorities or private individuals or
il ' e regulated by law. Effective measures have to be taken by
ates to ensure that information concerning a person's private life does not
regch th? hands ?f persons who are not authorized by law to receive, process
3nd use it, and is never used_for purposes incompatible with the Covenant. 1In
.r ?r.to have the most effective protection of his private life, every
individual shQuld have the right to ascertain in an intelligible form,
:hether. and if so, what personal data is stored in automatic data files, and
or ?hat purposes. Every individual should also be able to ascertain wh{ch
pub}:c éuthorltes or private individuals or bodi;s control or may control
zgiir ilées. If such files contain incorrect personal data or have been
ected or processed contrary to the provisions of the law, every individual
should have the right to request rectification or eliminatio;. e

11. Article 17 affords protection to personal honour and reputation d
Stat?s.are under an obligation to provide adequate legislation to tha:nend.

:?OVISlOn mgst also be made for everyone effectively to be able to protect
imself agéxnst any unlawful attacks that do occur and to have an effective

remedy against those responsible. States parties should indicate in their

ieports to wha? extent the hQnour or reputation of individuals is protected by
aw and how this protection is achieved according to their legal system.

GEVERAL COMMENT 17 [35] (Article 24)

L. Athcle 24 of the International Covenant on Civil and Political Rights
Eecogn%zes t@e right'of every child, without any discrimination, to receive
rom h;s family, society and the State the protection required by his status
az a minor. Cbn§equent1y, the implementation of this provision entails the
adoption of special measures to protect children, in addition to the measures
thgt States are required to take under article 2 to ensure that everyone
enjoys the Flghts provided for in the Covenant. The reports submitted b
?z:;es pirt%ei often seem to underestimate this obligation and supply *
equate information on the i j
YL A prote::{oi? which children are afforded enjoyment of

f; ar:?c;h1:4connectxon, the Committee points out that the rights provided for
g e are qot the only ones that the Covenant recognizes for children
n _at, as individuals, children benefit from all of the civil rights
Znunc1ated in the Cgveeant. In enunciating a right, some provisions of the
ovena?t ex?ressly indicate to States measures to be adopted with a view to
afforqlng minors greater protection than adults. Thus, as far as the right to
life is concerned, the death penalty cannot be imposed for crimes committed b
fgrsons under 18 years of age. Similarly, if lawfully deprived of their Y
lbgrty, accused juvenile persons shall be separated from adults and are
ent1§led to be p:ought as speedily as possible for adjudication; in turn
Fonvxcted juvenile offenders shall be subject to a penitentiary system t;at
involves segregation from adults and is appropriate to their age and legal
statusf the aim being to foster reformation and social rehabilitation 9?
0ther|1n§tances, children are protected by the possibility of the - ’
restriction - provided that such restriction is warranted - of a right
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venant, such as the right to publicize a judgement in a

recognized by the Co
om which an exception may be made when the

suit at law or a criminal case, fr
interest of the minor so requires.

3% In most cases, however, the measures to be adopted are not specified in
the Covenant and it is for each State to determine them in the light of the
protection needs of children in its territory and within its jurisdiction.
The Committee notes in this regard that such measures, although intended
primarily to ensure that children fully enjoy the other rights enunciated in
the Covenant, may also be economic, social and cultural. For example, every
possible economic and social measure should be taken to reduce infant
mortality and to eradicate malnutrition among children and to prevent them
from being subjected to acts of violence and cruel and inhuman treatment or
from being exploited by means of forced labour or prostitution, or by their
use in the illicit trafficking of narcotic drugs, or by any other means. In
the cultural field, every possible measure should be taken to foster the
development of their personality and to provide them with a level of education
that will enable them to enjoy the rights recognized in the Covenant,
particularly the right to freedom of opinion and expression. Moreover, the
Committee wishes to draw the attention of States parties to the need to
include in their reports information on measures adopted to ensure that
children do not take a direct part in armed conflicts.

4. The right to special measures of protection belongs to every child
because of his status .as a minor. Nevertheless, the Covenant does not
indicate the age at which he attains his majority. This is to be determined
by each State party in the light of the relevant social and cultural
conditions. In this respect, States should indicate in their reports the age
at which the child attains his majority in civil matters and assumes criminal
responsibiliiy. States should also indicate the age at which a child is
legally entitled to work and the age at which he is treated as an adult under
labour law. States should further indicate the age at which a child is
considered adult for the purposes of article 10, paragraphs 2 and 3. However,
the Committee notes that the age for the above purposes should not be set
unreasonably low and that in any case a State party cannot absolve itself from
its obligations under the Covenant regarding persons under the age of 18,
notwithstanding that they have reached the age of majority under domestic law.

requires that children should be protected against

5. The Covenant
colour, sex, language, religion,

discrimination on any grounds such as race,
national or social origin, property or birth. In this connection, the

Committee notes that, whereas non-discrimination in the enjoyment of the
rights provided for in the Covenant also stems, in the case of children, from
article 2 and their equality before the law from article 26, the
non-discrimination clause contained in article 24 relates specifically to the
measures of protection referred to in that provision. Reports by States

parties should indicate how legislation and practice ensure that measures of
protection are aimed at removing all discrimination in every field, including
inheritance, particularly as between children who are nationals and children
who are aliens or as between legitimate children and children born out of

wedlock.
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6: Responsibility for guaranteeing children the necessary protection lies
?1tb the family, society and the State. Although the Covenant does not
%ndlcate how such responsibility is to be apportioned, it is primarily
;2:;2252; ?: ::etjamllyr which is interpreted broadly to include all persons
i | 4 e soclety'of the State party concerned, and particularly on
e s, to ?;eate co9dxt10ns to promote the harmonious development of the
goienaztper;g:allty aqd his enjoyment of the rights recognized in the
gainfu11§ emplgv:;' sin?g it is quite common for the father and mother to be
gatniully yed outside the home, reports by States parties should indicate
oc%e_yf social 1?stitut10ns and the State are discharging their
;giggnzlbl%xty to assist the family in ensuring the protection of the child.
dutiev rrllf cases where the parentg and the family seriously fail in their
:,11 1 tre?t or neglect the child, the State should intervene to restrict
parenta authority anq the child may be separated from his family when
ilrcumstanc?s s? re?ulre. If the marriage is dissolved, steps should be
naken, keeping in view the paramount interest of the children, to give them
ecesgary p;otectxon and, so far as is possible, to guarantee personal
relations with both parents. The Committee considers it useful that report
by Statgs parties should provide information on the special measures ofpor i
iroF:ct1on_adopted Fo protect children who are abandoned or deprived of their
amily environment in order to enable them to develop in conditions that most
closely resemble those characterizing the family environment.

z;m dQnder article ?4. paragraph 2, every child has the right to be registered
e_1§te1y after b1gth and to have a name. In the Committee's opinion, thi
provision should_be interpreted as being closely linked to the provisioﬁ e
concerning the_r?ght to special measures of protection and it is designed to
promote recogn1§1on of the child's legal personality. Providing for the right
to have a name 1§ of special importance in the case of children born out ofg
yedlock. The main purpose of the obligation to register children after birth
;ihto reduce the danger of abductiQn, sale of or traffic in children, or of
ther types'of treatment that are incompatible with the enjoyment of th
Elgﬁzstp:?vxged for in the Covenant. Reports by States parties should >
ndicate in detail th i i i
o e theii :z:igigjyfhat ensure the immediate registration of

8. ; ; ;
s Special attent%on should also be paid, in the context of the protection
natie gignted to chl%dren, to.the right of every child to acquire a
i ona 1Fyf as‘p:ov1ded for in article 24, paragraph 3. While the purpose of
so;?es;ozlgxig lgtto prevent a child from being afforded less protection by
n e ate because he is stateless, it d
‘ . ) ; ’ oes not necessarily make i
:;e?bltgat%On for States to give their nationality to every child borz in B
mea;:reer;;:grgétef:ui;er, gtates are required to adopt every appropriate
' ally and in co-operation with other Stat
: . ; es, to ensure th
;yery child has a nationality when he is born. In this connec;ion no *
- - . - d
a;::rl@;;at1on ux%h regard to the acquisition of nationality should be
2 sizb e under internal law as between legitimate children and children born
s gr zziioc: or of stateless parents or based on the nationality status of
of the parents. The measures ado
. : pted to ensure that childre
a nationality should always be referred to in reports by States parties 2 have
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level) s ——
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378th meeting, 27 July 1982

——

- General comment 6 [16]  (Article 6)
- General comment 7 [16] (Article 7)
- General comment 8 [16] (Article 9)
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46lst meeting, 27 July 1983

- General comment 10 [19] (Article 19)

464th meeting, 29 July 1983

- General comment 11 [19] (Article 20)
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- General comment 12 [21] (Article 1)

- General comment 13 [21] (Article 14)

Y The number in sguare brackets indicates the session at which the
General Comment was adopted.




RECENT MEETINGS

HUMAN RIGHTS COMMITTEE

HUMAN RIGHTS COMMITTEE
52nd Session (Geneva, 17 October — 4 November 1994)

The Committee examined the reports of Libya, Morocco, Nepal, Tunisia and Yemen. The
Committee also completed a draft General Comment on reservations by States parties to
the Covenant, discussed its methods of work and continued consideration of a draft
General Comment under Article 25 of the Covenant.

The Human Rights Committee is the su-
pervisory organ of the International
Covenant on Civil and Political Rights.
The 18 expert members of the Commit-
tee are mandated to oversee the appli-
cation of the Covenant and-its two Op-
tional Protocols, the first involving indi-
vidual communications and the second
on the death penalty.

As of 4 November 1994, the Cov-
enant has been ratified by 127 member-

States, the first Optional Protocol by 77
States and the second Optional Proto-
col by 27 States.

During this session of the Commit-
tee, a General Comment on reserva-
tions to the Covenant made by States
parties at the time of ratification was
adopted by the members. The Commit-
tee also continued its consideration (from
the previous session) of a draft General
Comment on Article 25 of the Covenant,

The Committee is comprised of 18 -memb‘e'?s}%&s follows:

Member of the Committee Country’ Mandate Expires
Mr. F. J. AGUILAR URBINA Costa Rica 1996
Mr. M. ANDO (*) Japan 1994
Mr. T. BAN Hungary 1996
Mr. M. BRUNI CELLI Venezuela 1986
Ms. C. CHANET France 1994
Mr. V. DIMITRIJVEIC (**) Serbia and Montenegro 1994
Mr. O. EL SHAFEI (**) Egypt 1996
Ms. E. EVATT Australia 1996
Mr. L. FRANCIS Jamaica 1996
Mr. K. HERNDL Austria 1994
Ms. 3. HIGGINS United Kingdom 1996
Mr. R. LALLAH Mauritius 1996
Mr. A. V. MAVROMMATIS Cyprus 1996
Mr. B. NDIAYE Senegal 1994
Mr. F. POCAR Italy 1996
Mr. J. PRADO VALLEJO Equator 1994
Mr. W. SADI Jordan 1994
Mr B. :WENNEHGHEN e Sweden 1994

which concerns participation in public af-
fairs.

1. Reports from
member-States

Afghanistan once again requested a
postponement of the study of its report
until the 53rd Session.

Guide to Abbreviations
(All dates correspond to the year
the document enters into effect.)

» ICCPR: International Covenant
on Civil and Political Rights (year
into force)

= Article 41: Complaints lodged be-

“* tween member-States

= OP1: First Optional Protocol (in-
dividual communications)

= OP2: Second Optional Protocol
(capital punishment)

« Reservations: Articles to which
reservations have been stated

= |IR: Initial report

+ PR2, PR3, PR4: 2nd, 3rd, 4th Pe-
riodic Reports

The year of succession of the three

years listed afterwards corresponds

to:

1. The year for which the report is
valid

2. The year the report was actually
submitted

3. The year the report was formally
studied

The retumn of the Libyan delegation after last year's unsatis-

factory report was welcomed by the Committee. However,
certain questions appeared during the examination: of its

', IR: 1977/1978/1978
- PR2: 1983/1993/1993-94
' PR3 due: 1988/1995

H'e'servanons Non-recognition of Israel

The Status of the Covenant

Although the Covenant has been adopted into national legis-
lation, the actual status of the Covenant in practice remained
somewhat unclear. Information gathered by the UN and other
reliable sources points to the occurrence of summary and
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report conceming the use of the death penalty, cases of
torture and reports of prisoners being held incommunlcado
for long periods of time.

extra-judicial execution and torture being perpetrated by gov-
ernmental officials. Human rights violations which have been
acknowledged by the Head of State have not been men-
tioned in the revised report. Although the government has
demonstrated its willingness to continue a dialogue with the
Committee by submitting written responses to questions posed
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by the experts, the clarity of the actual human rights situation
in Libya is questionable.

The Green Charter

Cenrtain provisions of the Covenant have been included in the
“Great Green Charter of Human Rights of the Jamahiriyan
Era”. The Committee welcomed this, as well as the fact that
the Covenant has received some publicity in the Official Bulle-
tin and in the media. However, the Green Charter does not go
far enough. Although the Libyan delegation mentioned its de-
sire to eliminate the death penalty (but does not want 1o ratify
the second optional protocol), capital punishment still exists
as punishment for “heinous, abhorrent crimes”, with approxi-
mately twenty individuals having been executed in the

MOROCCO

Third periodic report (CCPR/C/76/Add.3 and Add.4)

IR: 1980/1981/1981

ICCPR: 1979 :
Article 41: No PR2: 1986/1990/1990-91
OP1: No PR3: 1991/1993/1994
OP2: No PR4 due: 1996

Reservations: None

Law and Practice

Morocco's third periodic report was quite detailed in terms of
the laws and regulations which apply to the Covenant but it
did not include sufficient information about the difficulties of
applying the Covenant in practice. The delegation, however,
provided satisfactory responses to the questions concerning
the status of the Covenant in Morocco.

Positive Aspects

The delegation acknowledged certain specific human rights
violations such as “disappearances”, the existence of the
Tazmamert detention centre. The 1992 amended Constitu-
tion granted amnesty to a large number of political prisoners,
compensation has been paid to certain persons who have
been illegally detained and many death sentences have been
commuted to life in prison. Also, the status of women seems
to be slowly improving. at least in areas of political rights.

Lingering Problems
The delegation remarked that Morocco was in a transitional

stage, with certain traditional customs continuing to exist which
are not in line with the Covenant, particularly in matters of

NEPAL
Initial report (CCPR/C/74/Add.2)

ICCPR: 1991 IR: 1992/1994/1994
Article 41: No Additional info due: 1997
OP1: Yes

OP2: No

Reservations: None

A First Step

The initial report of Nepal brought a constructive dialogue.
The State pary also sent a competent delegation which pro-

. Numerous messu.-as hafe been taken which have improved.

tion of human rights. Contraty to the past, the governmental -
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past year. The question of the applicability of the death pen-
alty for “economic crimes” was also brought up by the experts.
Additionally, flogging and amputations were mentioned by the
experts as punishments which are sanctioned by the state.

Restrictions on Liberties

Certain restrictions imposed by the Libyan government con-
ceming the rights of freedom of opinion, freedom of expres-
sion, the rights to assembly and association and freedom of
religion are not in accordance with the Covenant. Although
certain improvements have been made in the field of women's
rights, discrimination against women was found to be fairly
common, with women lacking equality with men in areas of
inheritance rights and nationality. u

the emerging democracy in the country and have created a. -
legal system more favourable to the promotion and protec-.
delegation took a conciliatory attitude towards the members
of the Committee and an enhanced dialogue was possible.

equality of the sexes. The experts raised concerns that women
face discrimination in many areas, including the right to leave
the country, freedom to conduct commercial activities, per-
sonal status, marriage and divorce. Freedom of religion was
another point of concem, especially in areas concerning non-
Muslims, the Baha'i community in particular. The state of Mo-
roécan prisons and limitations to the right of freedom of ex-
pression, especially involving individuals who criticise the
King, were denounced by the Committee. In its opinion, fur-
ther measures should be taken to improve detention condi-
tions and to ensure that UN Standard Minimum Rules for the
Treatment of Prisoners are being followed.

Questions about Western Sahara

The Committee was also concerned about Morocco's role
regarding problems of self-determination in Western Sa-
hara and found the obligations assumed in Article 1(3) of the
Covenant to be unfulfilled. Specifically, although the Moroc-
can delegation stated that it was committed to self-determina-
tion in Western Sahara, it could not promise a date or working
method for a referendum in the territory. The Committee, how-
ever, chose not to make any specific recommendations about
Western Sahara. ]

New democratic institutions,” multi-party elections, and a
declaration to follow. the rule of law and the independence .

of the judiciary was appreciated by the Committee. How-
ever, the governmental officials responsible for the prepara
tion of the report neglected to follow the Committee’s guide-

lines. The complete lack of information conceming the diffi-—

culties experienced by Nepal in the implementation of the
Covenant prohibited a full understanding of the true human
rights situation in the country. :

vided frank answers to the expert’s questions. The Committee -

acknowledged the country was coming out of a long period of
authoritarian rule and isolation and that economic depression,
extreme poverty and widespread illiteracy remains common.
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The Nepalese Legal System

Although Nepal has acceded to the Covenant and its first
Optional Protocol, the status of the Covenant within the
domestic legal framework is ambiguous. A large gap ex-
ists between the provisions made for upholding civil and politi-
cal rights in the new Constitution and the implementation of
these provisions in practice. The possibility of invoking certain
clauses of the Covenant in domestic law (as well as raising
the awareness of such clauses) needs to be more clearly
df.-_hned. _The lack of some civil and political rights to non-
citizens in Nepal is not in line with the Covenant. Some ex-
perts complained about the lack of a representative from the
Ministry of Justice during the dialogue.

TUNISIA

Fourth periodic report (CCPR/C/84/Add.1)
ICQPFI: 1976 IR: 197719771977
Article 41: Yes Additional info due: 1979
OP1: No PR2: 1983/1986/1987
OP2: No PR3: 1988/1989/1990

Reservations: None PR4: 1993/1993/1994

PR5 due: 1998

Law and Practice

The Tunisian government seems to be sincerely interested in
improving its human rights image. However, certain reports,
like the one prepared by Amnesty International, suggest that
m_uch more needs to be done. The State report to the Com-
mittee was of very high quality, particularly regarding legisla-
tion, although information on difficulties encountered in its
implementation was lacking. Still, Tunisia has taken the first
steps towards building a comprehensive constitutional and
legal framework for the promotion of human rights. Yet most
of these State organs have been concentrated exclusively
within the executive branch, which brings about some ques-
tion as to whether the other branches of government can
effectively monitor and direct the implementation of human
rights policies.

Freedom of Expression

;rhe Corpmittee is worried by media controls by the present
aws which protect government officials. At least two foreign

YEMEN

Second periodic report (CCPR/C/82/Add.1)
ICCPR: 1987 IR: 1988/1989/1989
Article 41: No PR2: -
bl 1993/1993/1994-95
OP2: No

Reservations: Non-recognition of Israel

A Shameful Spectacle

;’:;‘“ dialogue” began with the Yemeni Ambassador's state-
el ttt)_ the experts that he would rather be elsewhere. The
o 82 ion was not only unaware of the relevant provisions of
/s venant but also unaware of what was in its own coun-

report. When asked by the experts if it would be possible
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Equality and Non-Discrimination

The non-discrimination clauses mentioned in the Constitu-
tion do not cover all the issues provided for in Articles 2 and
26 of the Covenant. In practice, the non-prohibition of the
c_aste system creates a discriminatory atmosphere. The prac-
tices of debt bondage, trade in human beings, child labour
and imprisonment due to the inability to fulfill a contractual
obligation are clear violations of the Covenant. Women are de
facto‘ objects of discrimination as regards, among other things
marriage and divorce, inheritance, transmission of citizenship'
education and wages. The Committee, in its suggestions ané
recommendations, advises that the legislative reforms cur-
rently under way continue and that administrative and educa-
tional measures be introduced to eliminate traditional prac-
tices which marginalise certain groups of society. 5]

£ -3 »

The presence of a high-level, competent delegation;of ex-
perts knowledgeable about the human rights ¢ in -
Tunisia was welcomed by the Committee. However, the -

status of certain basic civil and political rights has deterio-

rated. i%%7,

public ations have been suspended because they refused the

right of reply to the Tunisian government and for publishing

so-called “false information”. Criticism of the Government is

got fully tolerated. The Associations Act was cited by the
ommittee as possibly limiting the independen

rights NGOs. Y . o

Mistreatment of Detainees

_Flepor_ts of the abuse, mistreatment and torture of detainees
including deaths in custody under suspicious circumstances'
were reported to the Committee. The Committee suggested
that the Tunisian authorities were not doing everything in their
power to prevent such violations and questioned whether in-
vestigations to reports of human rights violations in custody
are immediately begun. The Committee showed particular con-
cern at the anonymity of government officials who have been
found guilty of wrong-doing in the name of security matters.

The dialogue opened with some degree of hostility between
the govemmental delegation and the experts and deterio-
rated from there, with the Yemeni Ambassador accusing
the Committee of “chest-beating” and. the consideration of
the report being eventually suspended. |

to have a better-informed delegation come before the Com-
mittee, trte delegation responded that the government was
100 busy”. In view of this uncooperative attitude, the Commit-
tee decided to suspend consideration of the report. The

Yemeni government will be asked to re
mm -appear
Committee. pPp before the
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2. Other Deliberations
of the Committee

General Comment
on Reservations

States-parties acceding to the ICCPR
have shown a growing tendency to en-
ter reservations to the Covenant. The
Committee has recognised this and in
its 52nd Session adopted a General
Comment on the impact of such reser-
vations.

The Committee has recognised that
States parties do have the right to res-
ervations in circumstances which help
the general policies of the Covenant be
more specifically adapted to the actual
situation in a particular country. The Gen-
eral Comment states, however, “that it
is desirable in principle that States ac-
cept the full range of obligations, be-
cause the human rights norms are the
legal expression of the essential rights
that every person is entitled to as a hu-
man being.” Moreover, the Committee
was also careful to note that States par-
ties who submit excessive numbers of
reservations to the Covenant may un-
dermine its full implementation.

Thus, the Comment defines the role
of reservations by States parties and
which specific rights may or may not be
the subject of reservations. The Com-
ment also recommends that States par-
ties should begin procedures to verify
that any reservations that may be en-
tered are compatible “with the object and

New members of the
Human Rights Committee

In a vote taken on 9 September
1994 in New York, the following in-
dividuals were elected as new
members of the Human Rights
Committee: Mr. P. N. Bhagwati (In-
dia), Mr. T. Buergenthal (USA), Mr.
JE; - Kleln (Germany), Mt D:

- Ndiaye and Sadi. Messt:
Prado Vallejo and Ms. Chanet were
. re-ejec:ed as members of thg_Com—

“mittee

purpose of the Covenant”. Forty-six of
the 127 States parties to the Covenant

have submitted a total of 150 reserva- -

tions.
Other Matters

Prior to the 52nd Session, the Commit-
tee’s Working Group on Article 40 met
to discuss recommendations related to
the participation of UN Specialised Agen-
cies and NGOs in the activities of the
Committee.

The Committee also addressed
measures taken to improve its work-
ing methods, especially’ the measures
that need to be taken when dealing with

CESCR

emergency situations and countries that
are long overdue in the submission of
their reports. (Currently, the reports of
approximately 80 States parties are over-
due.) The financial crisis and lack of sup-
port staff in the UN Centre for Human
Rights — and ways the Committee can
work around these problems — were dis-
cussed.

Finally, the Committee continued its
discussion of a draft General Comment
on Article 25 of the Covenant, which in-
volves the right of participation in public
affairs and voting rights.

is.—12.94 |

 Reports to be Examined
 During the 53rd Session

~_ Second period
New Zealand: Third periodic .
Paraguay: Initial report

United States: Initial report

The Committee will also continue

its examination of the Yemeni re-
pcrt. i e

As a result of a decision taken .

during the 52nd Session, the gov-
ernments of Haiti and Rwanda
were asked to submit special re-
ports at the 53rd Session.

_—-#

COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS
Eleventh Session (Geneva, 21 november — 9 December 1994)

The Committee examined the reports o0
dependent territories. Mali, Surinam ,th
discussed. A general comment has been adopte

f Argentina, Austria, United Kingdom and the
e Dominican Republic and Panama were also
d on persons with disabilities and the

Committee continued with its discussion on the draft optional protocol.

The Committee on Economic, Social and
Cultural Rights was established by the
Economic and Social Council (ECOSOC)
in 1985 to monitor the application of the
International Covenant on Economic,
Social and Cultural Rights. The Covenant
was adopted by the General Assembly
in December 1966 and entered into force
in January 1976. As of November 1994,
129 States had ratified or acceded to
the Covenant.

1. State Party Reports
Argentina (art 6-12)
Years after the end of military dictator-

ship, NGO reports have noted that emer-
gency decrees have been enacted al-
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though Parliament continues to be in
session. The government, which as re-
cently as 1989 has experienced annual
inflation rates of 3700% (although this
figure is now down to 4% annually), has
chosen privatisation and deregulation
of certain sectors as principal tools to
the realisation of economic, social and
cultural rights. This was met with strong
criticism from some members of the
Committee, who suggested that by us-
ing privatisation as a “panacea to all
problems”, the country risks sacrificing
its most vulnerable sectors of society.

The Committee’s concern were the
lack of clarity about the implementation
of the Covenant, the housing and the
effort to de-centralize the government
which has caused some problems due
to lack of accountability.

United Kingdom
(art 10-12 and 13-15)

Several Committee members expressed
concern over the fact that NGOs were
not consulted at all. There was very little
public awareness of the provisions of
the Covenant or on the reports them-
selves. The government delegation re-
sponded by saying that it was not of the
opinion that the preparation of a report
should be a “joint enterprise” between
the government and NGOs.

Regarding the independence of the
dependent territories, the delegation
stated that the United Kingdom would
not interfere with the wishes of those
dependent territories which truly want in-
dependence, nor would they press to-
wards independence. Some would never
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HUMAN RIGHTS COMMITTEE
53rd session (New York, 20 March-7 April 1995)
54th session (Geneva, 10-28 July 1995)
55th session (Geneva, 16 October-3 November 1995)

In its three sessions in 1995, the Committee considered the reports of Argenti

Zea!apd, Paraguqy, Haiti, _Yemen, the United States of Americaf:Ukraine, S%r? Lt;?*r%athl:

Russian Federation, Latvia, the United Kingdom of Great Britain and Northern Ireland

the United Kingdom on Hong Kong), Estonia and Sweden. The Committee also workeéf
on a General Comment on article 25 (election rights).

Guide to abbreviations

- ICCPR: International Covenant
on Civil and Political Rights (year
ratified or acceded to)

— Article 41: Complaints lodged
between member-States (year
State Party made a declaration)

— OP1: First Optional Protocol on
Individual Communications (year
State Party became a party)

- OP2: Second Optional Protocol
on Capital Punishment (year
State Party became a party)

- Reservations: Articles to which
reservations have been made

- IR: Initial Report (year due/ sub-
mitted/considered)

- PR2, PR3, PR4: 2nd, 3rd, 4th
Periodic Reports (year due/ sub-
mitted/considered)

~ SR: Special Report (year due/
submitted/considered)

Documents issued by the ICCPR
may be ordered, by mail, telephone
or fax at:

Distribution of Documents
Docr 40

Palais des nations
CH-1211 /Geneva 10
SWITZERLAND

Tel: (41 22) 917 49 00/47 12
Fax: (41 22) 917 0123

The reference to CCPR/C in the
number indicates that it is a docu-
ment of the Human Rights Commit-
!e_e under International Covenant on
Civil and Political Rights. The suffix
Add. indicates that the document is
an addition to the text of the main
document. The suffix Rev. indicates
a new text superseding and replac-
Ing that of a previously issued docu-
ment. (Used when the document
must be reissued in its entirety,
whether for substantive or techni-
cal reasons.) Documents desig-
nated as HRI/CORE indicate more
general reports which are then tai-
lored to the specific Committee.
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Introduction

The International Covenant on Civil and
Political Rights (ICCPR) was adopted by
the General Assembly on 16 December
1966 and entered into force 23 March
1976. As of 31 December 1995, there
were 132 State Parties to the Covenant;
another four States had signed but not
ratified at that time.

The Human Rights Committee was
established pursuant to article 28 of the
Covenant on 20 September 1976. The
Committee is comprised of 18 independ-
ent experts of high moral standing and
recognized competence in the field of
human rights. In addition to examining
reports submitted by State Parties, the
Committee periodically makes General
Comments on the scope and meaning
of provisions of the Covenant.

Individuals from a State which is a
Party to the first Optional Protocol, may
bring a complaint to the Committee al-
leging that their rights under the Cov-
enant have been violated by the State
Party. As of 31 December 1995, 87 State
Parties to the Covenant were Parties to
the first Optional Protocol; four other
States had signed but not ratified at that
time. A second Optional Protocol deals
with the abolition of the death penalty.
As of 31 December 1995, 29 States were
Parties; another four State Parties had
signed but not ratified at that time.

States Parties may choose to make
a declaration under article 41 of the Cov-
enant which recognized the competence
of the Committee to receive and con-
sider inter-State complaints. As of De-
cember 31 1995, 41 State Parties had
made such declarations.

MEMBERS OF THE COMMITTEE

Members of the Committee Country Mandate expires
Mr. F.J. AGUILAR URBINA’ Costa Rica 1996
Mr. M. ANDO Japan 1998
Mr. T. BAN Hungary 1996
Mr. P.N. BHAGWATI India 1998
Mr. M. BRUNI CELLI Venezuela 1996
Mr. T. BUERGENTHAL United States 1998
Ms. C. CHANET France 1998
Mr. O. EL SHAFEI Egypt 1998
Ms. E. EVATT Australia 1996
Mr. L. FRANCIS Jamaica 1996
Ms. R. HIGGINS United Kingdom 1996
Mr. E. KLEIN Germany 1998
Mr. D. KRETZMER Israel : 1998
Mr. R. LALLAH Mauritius 1996
Mr. A.V. MAVROMMATIS Cyprus : 1996
Ms. C. MEDINA QUIROGA Chile 1998
Mr. F. POCAR Italy 1996
Mr. J. PRADO VALLEJO Ecuador 1998

* Chairperson. The Vice-Chairpersons are Mr. EL SHAFEI, Mr. BAN and Mr.

BHAGWATI.

ETE gommfrree 's Rapporteur is Ms. CHANET.
** Ms. Rosalyn HIGGINS resigned from the HRC after she was appoi
judge to the International Court of Justice. HrReinieg. o

Secretary HRC: Mr. Eric TISTOUNET, Room D-204,

Tel: (4122) 917 39 65/ 817 14 77
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1. STATE PARTY REPORTS

ARGENTINA (53rd session)

Second report (CCPR/C/75/Add.1)
ICCPR: 1986 : !
Article 41: Yes (1986)

OP1:Yes(1986) =
OP2: No RERRYEO o i
Reservations: Article 15

IR: 1987/1989/1990

PR2: 1992/1994/1995 (539)

Law of “Punto Final”

The Committee welcomed measures that grant compensation
to persons detained by order of the Executive and to relatives
of disappeared persons (Act no. 23,852). The Committee con-
sidered the Law of Due Obedience and the Law of Punto
Final and found them to deny effective remedy to victims of
human rights violations and to be inconsistent with the re-
quirements of the Covenant. The Committee cautioned that
the Presidential pardon of top military personnel results in an
atmosphere of impunity that weakens the respect for human
rights and urged that care be taken in the use of pardons. The
Committee urged Argentina to investigate the whereabouts of
disappeared persons.

Other concerns

e Concerns included the lack of compensation for the victims

NEW ZEALAND (53rd session)
Third report (CCPR/C/64/Add.10)
Core document (HRI/CORE/1/Add.3)
ICCPR: 1979 76,
Article 41: Yes (1978)

OP1: Yes (1989)

OP2: Yes (1990) : O
Reservations: Articles 10(2)b, 10(3), 14(6), 20 and 22
IR: 1980/1982/1983 e fe & :
PR2: 1985/1988/1989 o :
PR3: 1990/1994/1995 (53Y) el

Incorporation of the Covenant

The Committee welcomed the above-mentioned legislation,
and the ratification of the first and the second Optional
Protocols. However it regretted that the Covenant had not
been fully incorporated into domestic law and given an over-
riding status in the legal system. The Committee urged New
Zealand to reconsider its reservations.

Discrimination

The Committee expressed its concern at the absence of rem-
edies for victims of violations of the Covenant or New Zea-
land’s Bill of Right and proposed that the Bill of Rights should
be revised on this point. The Committee noted with regret that
the prohibited grounds of discrimination in the Human Rights
Act 1993 failed to include all those in the Covenant and that
the addition of new prohibited grounds could not occur until
the year 2000.

HRC

The Committee regretted that the report did not adequately
deal with difficulties encountered with regard to the actual
implementation of the Covenant. This problem was allevi-
ated by the oral update by the high-level delegation. Intro-
ducing the report the delegation emphasised the continu-
ous progress in the efforts to democratise and to protect
human rights. Still problems remain.

of torture, the fact that there is no clear system for investi-
gating complaints and the existence of provisions in the
Penal Code that are in conflict with the principle of pre-
sumption of innocence.

e The Committee proposed that the system of pre-trial de-

tention should be reviewed and that Argentina take pre-
ventive disciplinary measures and provide appropriate train-
ing in order to prevent cases of excessive use of force.

e The Committee asked for more information on the position
of indigenous peoples, in paricular on the return of land to
indigenous groups and the recognition of customary law.

e The Committee was concerned about threats to members
of the judiciary and attacks against journalists and union-
ists, leading to breaches of the independence of judiciary
and of the rights of expression and association.

The Committee expressed its appreciation to New Zealand
for its excellent report, which contains detailed information
on law and practice relating to the Covenant. Introducing
the report the delegation emphasised the fact that three
important laws were adopted during the reporting period:
the Abolition of the Death Penalty Act 1989, the Bill of
Rights Act 1990 and the Human Rights Act 1993.

Position of Maori

The delegation explained that the rights of Maori had been
strengthened in the following ways: a historical settlement of
fishing claims had been implemented by the Treaty of Waitangi
and proposals had been made to resolve the issue of land
claims and claims to natural resources. The Commitlee appre-
ciated the improvement of the position of the Maori but ex-
pressed a continued concern that Maori still experience disad-
vantage.

Criminal Justice Amendment Act

The Committee was concerned about provisions in the Crimi-

nal Justice Amendment Act which provide for a sentence of
indeterminate detention for offenders who had been previ-
ously convicted of serious crimes and are likely to re-offend in

a similar manner. The Committee expressed the view that this

provision is inconsistent with articles 9 and 14 ol the Cov-
enant. ]
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PARAGUAY (53rd session)

Initial report (CCPR/C/84/-Add.3)

Core document (HRI/CORE/1/-Add.24)
ICCPR: 1992

Article 41: No

OP1: Yes (1995)

OP2: No i

Reservations: None

IR: 1993/1994/1995 (53™)

Positive developments

The Committee welcomed the recent positive developments
in the human rights situation in Paraguay. They cited with
approval the State's ratification without reservation of the Cov-
enant and the first Optional Protocol and its expressed will to
ratify the second Optional Protocol. The Committee particu-
larly welcomed the promulgation of the 1992 Constitution and
its guarantees for human rights and the establishment of a
machinery to receive complaints. It expressed satisfaction with
the fact that human rights education will be given in schools
and urged that such education be extended to members of
the police and security forces, the legal profession and other
persons involved in the administration of justice.

No amnesty

The delegation commented on a bill currently before Parlia-
ment seeking compensation for victims of violations of human
rights under the dictatorship. The Committee was pleased to
hear that the Government will not enact any amnesty law and

HAITI (53rd session)
Special report (CCPR/C/105)
ICCPR: 1991 .
Article 41: No :

OP1: No

OP2: No

Reservations: None

IR: due in 1992

SR: considered 1995 (53")

Restoration of the rule of law

T_he delegation stated at the introduction of the report that
since President ARISTIDE had returned to power, efforts had
been made to improve the human rights situation in the coun-
try. Committee member Mr Bruni CELLI, who had visited Haiti
in January 1995 in his capacity of Special Rapporteur, said
that he was more convinced than ever of the desire of the
ARISTIDE Government for reform. The Committee welcomed
the restoration of the legitimate Government and the efforts
made by it to improve the human rights situation. It noted with
satisfaction the creation of a civil police service and a pro-
gramme for the training of judges and police officers. The
Committee stated that it was cognisant of the difficulties met
by the Government because of the transition to democracy
and the continuing occurrence of violence and disorder dis-
fupting society.

Other concerns

* The Committee asked for more information about the near-
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The Committee found the report very detailed and system-
atic but noted that it did not adequately deal with the actual
state of implementation of the Covenant in practice. The
Committee expressed understanding for the fact that full
implementation of the Covenant is not yet possible because
the country is in the middle of a process of transition to-
wards democracy.

that steps have been taken to make accountable perpetrators
of human rights abuses.

lll-treatment of detainees

Despite improvements, the Committee remained concerned
about the occurrence of torture and ill-treatment of detainees.
The Committee urged the State party to investigate these
allegations. The Committee urged Paraguay to put an end to
the practice of not detaining accused persons separately from
convicted persons, a practice which is in violation of article 10
of the Covenant.

Other concerns

Other issues of concern were the unequal treatment of women
under certain laws, the lack of compensation for victims of
human rights violations durii g the dictatorship, the high number
of deaths among expectant mothers, the existence of dis-
crimination against non-Catholics and the situation of indig-
enous groups. ]

In the light of past and continuing events in Haiti affecting
the human rights situation in the country, the Committee
requested that the Government of Haiti provide a special
report. The report and the discussion focused on the imple-
mentation of articles 6 (right to life), 7 (prohibition of tor-
ture), 9 (security of person), 10 (humane treatment of pris-
oners) and 14 (fair trial) of the Covenant.

slavery conditions of Haitians working in the sugar cane
fields in the Dominican Republic.

e The Committee was extremely concerned about an Am-
nesty Act which might impede investigations into allega-
tions of human rights violations and lead to an atmosphere
of impunity. The Committee recommended that human rights
violators should be excluded from service in the police
force and the judiciary and recommended that the Am-
nesty Act not be applicable to human rights violators.

e The Committee was also concerned about the human rights
violations which are still occurring in Haiti. The Committee
stated that the number of weapons in the community must
be reduced.

e The Committee urged the Government to ratify the Op-
Jtional Protocols and to incorporate all the provisions of the
Covenant into the national legal system.

e Other concerns of the Committee included the problematic
functioning of the judiciary, the lack of full and effective
control by civilian authorities over the military and forced
labour of minors.
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YEMEN (53rd session)

Second report (CCPR/C/82/Add.1) N
ICCPR: 1987

Article 41: No

OP1: No

OP2: No

Reservations: Non recognition of Israel

IR: 1988/1989/1989

PR2: 1993/1993/1994 {52"") and 1995 (539)

At the introduction the delegation made reference to Yemen'’s
Constitution and laws that incorporate the provisions of the
Universal Declaration of Human Rights and the two interna-
tional human rights covenants. The delegation noted that dur-
ing the reporting period elections were held and for the first
time in history representatives of different political parties were
elected. They also stated that the implementation of human
rights is difficult because of a history of deprivation of rights

UNITED STATES OF AMERICA (53rd session)
Initial report (CCPR/C/81/Add.4)

Core document (HHI!COREI‘UAdd 49)

ICCPR:1992 _

Article 41: Yes (1992) =

Opi: No i

Op2: No

reservations: Articles 2(1). 5 6 7 10(2)(b), 10(3), 14(4),
15(1), 19, 20, 26, 27, 47 '.

IR: 1993/1994/1995 (sam)

Incorporation of the Covenant

The Committee welcomed the recent ratification by the United
States of a number of international human rights instruments
(CCPR, CAT and CERD) and the steps taken by the Federal
Government to ensure that the States of the Union ensure the
realization of human rights and fundamental freedoms. The
Committee regretted the extent of reservations and declara-
tions associated with the Covenant and it noted that declara-
tions regarding the federal system did not constitute reserva-
tions to the Covenant.

Independence of judiciary

The Committee stressed the need for members of the judici-
ary at the federal, state and local level to be made aware of
the obllgatlons under the Covenant. The Committee noted a
concern that in some states in the United States the system of
election of judges may have an adverse impact on the imple-
mentation of rights protected by article 14 (fair trial) of the
Covenant.

HRC

The Yemeni delegation appeared before the Committee at
its 52" session, however the delegation was not prepared
and extremely uncooperative. It was decided at that time to
suspend consideration of the report and request that they
re-appear at the 53rd session. At this session the Commit-
tee welcomed the report, although it lacked information about
the actual status of implementation of the Covenant.

under former regimes.

The Committee asked for information about the impact of
the civil war on the human rights situation, the position of
women and the lack of equality of sexes, the employment of
minors and the education of human rights. The Committee
asked whether allegations (by Amnesty International and other
NGOs) of torture, disappearances and political detention were
being investigated by the Government. n

The Committee expressed its appreciation for an excellent
report. The Committee found the dialogue with the US del-
egation very fruitful and constructive because of the com-
prehensive answers given by the high level delegation which
included several experts in the field of human rights. The
delegation acknowledged such problems as crime, drugs,
poverty, discrimination, and violence against women.

Excessive use of death penalty

The Committee expressed concern about the excessive
number of offences punishable by the death penalty in a
number of States, the number of death sentences handed
down by courts and the long stay on death row. It also de-
plored the fact that it was possible in some States to punish
persons under 18 years and mentally retarded persons with
the death penality.

Other concerns

e The Committee was concerned about the classification in
some states of the United States of sexual relations be-
tween adults of the same sex as a criminal offence. This
constitutes a serious infringement of private life.

e Also ill-treatment and killings by members of police force
were of concern to the Committee.

e Other concerns included the fact that high costs adversely
affect the right of persons to be candidates at elections, the
position of Native Americans, the conditions of detention
and the poor living circumstances African Americans,
Hispanics and single parent families. .om

INTEANATIONAL SFRVICE FOR HUMAN RIGHTS

TREATY BODIES

UKRAINE (54th session)
Fourth report (CCPR/C/95/Add.2)
ICCPR: 1976

Aricle 41: Yes (1992)

OP1: Yes (1991)

OP2: No

Reservations: Article 48(1)
IR: 1977/1978/1979

PR2: 1984/1984/1985

PR3: 1989/1990/1990

PR4: 1994/1994/1995 (54'")

Problems remain

Although progress was made, the government delegation ad-
mitted that many problems still had to be solved, including
discrimination, compensation for political oppression in the
past, the tense situation in the Crimea and the high reliance
on the death penalty. Another difficulty is the position of indi-
viduals and women in particular. The Committee felt that the
present transitional stage was the appropriate time to improve
the position of women in society. The Committee stressed

SRI LANKA (54th session)
Third report (CCPR/C/70/Add.6)
Core document (HRI/CORE/1/Add.48)
ICCPR: 1980

Article 41: Yes (1980)

OP1: No

OP2: No

Reservations: None

IR: 1981/1983/1983-84

PR2: 1986/1990/1991

PR3: 1991/1994/1995 (54™)

Peace talks and emergency laws

The delegation stated that despite Government efforts towards
a political settlement, the Liberation Tigers of Tamil Eelam
(LTTE) had not responded positively. The Committee wel-
comed the efforts to commence peace negotiations with the
LTTE. The Committee expressed its concern about the
derogations of fundamental rights under the emergency law,
that may not be in accordance with the Covenant.

Constitutional reforms

The Committee welcomed the package of proposed constitu-
tional reforms which include the incorporation of new rights
and the extension of existing rights. One Committee Member
stressed the need for the Government to take into account the
comments by NGOs in the process of constitutional reform.
The Committee was concerned that the multiplication of gov-
ernment institutions dealing with human rights issues without
a co-ordinating body may be counter-productive. The Com-
mittee urged Sri Lanka to consider the ratification of the first
Optional Protocol; this is particularly necessary because the
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During the reporting period major changes had occurred in
Ukraine's economic and legislative situation. According to
the delegation a new Constitutional Agreement provides for
a vertical system of executive authority, headed by the Presi-
dent, and for a strengthened parliamentary and legisiative
role of the Supreme Council. Although progress was made,
the Government delegation admitted that many problems
still had to be solved, including discrimination, compensa-
tion for political oppression in the past, the tense situation
in the Crimea and the high use of the death penallty.

that economic difficulties could not justify the failure to protect
human rights.

Role of NGOs

The Committee stated that law on its own cannot end an
atmosphere of discrimination; in addition independent NGOs
had to be encouraged and restrictions on them should be
removed. | |

The Committee criticised the report as too superficial, purely
legalistic and inadequate; however the additional informa-
tion submitted by the Government of Sri Lanka (CCPR/C/
70/Add. 4) was more helpful. Because it came after the
report, the Committee did not have the opportunity to con-
sider the additional information.

domestic legal system of Sri Lanka does not guarantee all of
the rights set forth in the ICCPR.

Children

The Committee stated that concerns remained regarding child
labour and child prostitution. Also the minimum age of twelve
years for girls to marry under Muslim law was a source of
concern.

Other concerns

e The Committee noted its concern over the occurrence of
extra-judicial executions and torture

e The Committee stated that Parliament’'s power to punish
journalists who are critical of Parliament constitutes a breach
of the freedom of expression.

e A judgement by a Parliamentary Committee under article
107 of the Constitution about the conduct of a judge which
lead to his dismissal was viewed as unacceptable to the
Committee because such a power undermines the judici-
ary. |
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RUSSIAN FEDERATION (54th session)
Fourth report (CCPR/C/84/Add.2) 3
Core document (HRI/CORE/1/Add.52)
ICCPR: 1976

Article 41: Yes (1991)

OP1: Yes (1992)

OP2: No

Reservations: Article 48(1)

IR: 1977/1978/1978

PR2: 1983/1984/1984

PR3: 1988/1988/1989

PR4: 1993/1994/1995 (54™)

Prison conditions

The Committee found that prison conditions are still unaccept-
able. The delegation admitted that the prison system is in a
crisis due to a lack of economic resources.

Discrimination

The Committee stated that ethnic and gender discrimination
and restrictions to the right to leave the country breach the
Covenant. The Committee pointed to a need to create an
atmosphere of human rights and to solve the lack of under-
standing of the value of individuals.

LATVIA (54th session)

Initial report (CCPR/C/81/Add.1/Rev.1) .
ICCPR: 1992 X e s ey
Article 41: No

OP1: Yes (1994)

OP2: No

Reservation: None

IR: 1993/1994/1995(54")

Arbitrary system of citizenship

The Committee found the existing system of citizenship and
the process of naturalisation to be too arbitrary. Under this
process all persons who had been citizens on 6 Octobe‘r 19{(?,
and their direct descendants, were recognized as Latvian citi-
zens. That meant that under current law some 30% of the
population (some 750,000 people) were registered as non-
citizens.

New laws are no guarantee

The Committee stated that neither the several hundred items
of legislation adopted since the end of Soviet occupation nor
the Constitution of Latvia provide a real guarantee for the
enjoyment of rights and freedoms. According to the Commit-
tee the lack of legal infrastructure has to be solved before
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The Committee thanked the delegation for a very good
report and its excellent co-operation during the session.
The delegation stated that the dissolution of the Soviet Un-
ion had brought about a reduction in standards of living, but
it also permitted the establishment of mechanisms for de-
mocracy, in particular the recognition of individual, private
rights. The Committee was pleased with changes in the
Russian Federation, but stated that concems still remain.

Chechnya crisis

The delegation said that human rights violations occurred un-
der the regime of President DUDAYEV in relation to the
Chechnya conflict. They said the conflict is not ethnic in na-
ture, but a legal one against those who had violated the law.
The Committee was critical of the violations of human rights in
Chechnya and made it clear that this situation could not be
justified by earlier violations by the DUDAYEV troops. It slateg:l
that violations of human rights by both sides should be investi-
gated and punished.

The Committee was critical of the report as it was too gen-
eral to be helpful; it lacked information on the actual situa-
tion in Latvia. The Committee was impressed by the good-
will of the Latvian delegation by answering their questions.

S

protection of human rights can be made a reality. Also a
constitutional court and a system of remedies for violations
must be set up. The Committee stressed that the ICCPR
should get a proper place in the legislation and that education
must be used to create an atmosphere of respect for human
rights. The delegation cited bureaucratic reluctance to reform,
ignorance of human rights and lack of resources as fact_ors
contributing to delays in establishing the rule of law in Latvia.

Draft law to abolish death penalty

The Committee expressed its hopes that law to abolish the
death penalty, which was in draft form at the time, would be
adopted. Meanwhile, it urged that the death penalty not be
administered. Also of concern to the Committee was the situ-
ation of women and refugees, the poor prison conditions and
problems with the legal infrastructure. ]

INTERNATIONAL SERVICE FOR HUMAN RICHT S

TREATY BODIES

UNITED KINGDOM OF GREAT BRITAIN

AND NORTHERN IRELAND

(54th session) ) 4
Fourth report (CCPR/C/95/Add.3)

Core document (HRI/CORE/1/Add.52)

ICCPR: 1976

Article 41: Yes (1976)

OP1: No

OP2: No-

Reservations: Articles 1, 10(2), 11, 12(1), 12(4), 13, 14(3)d,
19, 21, 23(8), 24(3), 25(b), misc.

IR: 1977/1977/1979PR2: 1984/1984/1985

PR3: 1989/1990/1991

PR4: 1994/1994/1995 (54')

Northern Ireland

The Committee expressed concern about the Anti-Terrorist
Act, but the delegation said that despite recent developments
in the peace process in Northern Ireland, it was not yet safe
enough to repeal this legislation. The Committee asked for
information about the release by executive decision of Private
KLEGG, a soldier who killed an Irish woman.

The lack of a Bill of Rights

The Committee urged the United Kingdom to implement the
ICCPR in domestic law, to withdraw its reservations, to adopt
a Bill of Rights and to ratify the first Optional Protocol. The
delegation stated that the United Kingdom does not intend to
take any of these steps. The delegation noted its view that
fundamental rights are inherent in the common law system
and that the right to individual petition under the European

HONG KONG (United Kingdom)

(55th session)

Fourth report (CCPR/C/95/Add.5)
Core document (HRI/CORE/1/-Add.62)
ICCPR: 1976

Article 41: Yes (1976)

OP1: No

OP2: No

Reservations: Articles 1, 10(2), 11,12(1), 12(4), 13, 14(3)d,
19, 21, 23(3), 24(3), 25(b), misc.

IR: IR: 1977/1977/1979

PR2: 1984/1984/1988

PR3: 1989/1990/1991

PR4:1994/1995/1995 (55'™)

Bill of Rights Ordinance

The Committee noted with concern that section 7 of the Bill of
Rights Ordinance binds only the Government and all public
authorities or those acting on behalf of the Government or
public authority. The Committee emphasised that under the
Covenant a State party is obligated to protect individuals
against violations not just by Government officials but also by
Private parties. It noted with deep concern the absence of
legislation providing effective protection against violations of
Covenant rights by non-governmental actors.

HUMAN RIGHTS MONITOR No 30-31
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This was the first time that NGOs could provide the Com-
mittee with information on the human rights situation in the
UK. The Committee found the report of good quality, pre-
cise and in conformity with the guidelines. The Committee
spoke of an important and positive dialogue. The report on
Hong Kong was discussed in the 55" session (discussed
below).

Convention provides sufficient safeguards. The Committee
stated that the protection of the individual under the European
Convention was not enough because it does not overlap with
all provisions of the ICCPR. The Committee cited many exam-
ples of violations of human rights where individuals had no
possibility of redress. The Committee found the UK's reasons
for not implementing the ICCPR to be disappointing and dis-
satisfying.

-

Other concerns

e Other key issues of concern for the Committee were ethnic
discrimination, violence against women, the rights of mi-
norities and the need for improvement of prison conditions.

e The Committee asked for clarification of the case of Joy
Gardner, an asylum seeker who died while she was being
deported by authorities. B

The Committee noted that the United Kingdom of Great

Britain and Northem Ireland and the People's Republic of
China have agreed in the Joint Declaration and Exchange

of Memoranda of 19 December 1984 that the provisions of
the Covenant as applied to Hong Kong shall remain in force
once the People’s Republic of China resumes sovereignty

over Hong Kong in June -1997. In this connection, in a

statement made by the Chairperson, the Committee stated

its view: that reporting obligations under article 40 of the

Covenant will continue to apply and that the Committee will

remain competent to receive and consider reports in rela-

tion to Hong Kong. In principle, this was the last time that

the human rights situation in Hong Kong was to be dis-

cussed by the Committee before China resumes sover-

eignty over the territory in 1997. The day before the discus-

sion of the report, NGOs from Hong Kong were given the

opportunity to brief the Committee on the situation in Hong

Kong. f

The experts expressed their concern about the fact that
legal aid in Hong Kong is refused in a large number of Bill of
Rights cases that are directed against the Government or
public officers.

Pdlice
The Committee expressed concern at the fact that investiga-
tive procedure regarding alleged human rights violations by

the police rest within the Police Force itself. The Committee
noted that in order to have a fair and impartial procedure, it
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must be independent. Although changes made to strengthen
the status and authority of the Independent Police Complaints
Council were welcomed, the Committee noted that the changes
still leave investigations entirely in the hands of the police. )

Women

The high level of violence and the absence of adequate puni-
tive or remedial measures were of concern to the Committee.
The Committee was concerned by a Sexual Discrimination
Ordinance which though not yet in force, would limit the dam-
ages awarded to women who are subject to sexual discrimi-
nation and would not provide for the reinstatement of women
who have lost their jobs due to sexual discrimination. The
Committee was also concerned that the Ordinance will be too
limited in its application; it applies to discrimination based on
gender and marriage but does not prohibit discrimination on
ground of age, family responsibility or sexual preference.

Emergencies

The Committee indicated its regret that there is not yet de-
tailed legislation to cover emergency situations; the provision
in article 18 of the Basic Law (the “mini-constitution” for Hong
Kong after 1 July 1997) in this regard appears not to corre-
spond with the provisions of article 4 of the Covenant.

Vietnamese asylum seekers

The Committee expressed concern about the fact that many
Vietnamese asylum seekers are subject to long-term deten-
tion and that many are held under deplorable living condi-
tions: here serious questions under articles 9 and 10 of the

OP1: YES 1992

OP2:NO-

Reservations: =

IR: 1993/1994/1995 (55"
{ ’ T ot

Positive aspects

The Committee noted the following positive aspects regarding
the implementation of the Covenant: Estonia’s accession to
the Covenant and other human rights instruments, Estonia's
recognition of the competence of the Committee to receive
individual communications, its intention to accede to the Sec-
ond Optional Protocol, the guarantee in the new Constitution
that international treaties prevail over domestic law and the
fact that it has taken some steps to secure the independence
and impartiality of the judiciary.

Subjects of concern

The Committee expressed concern about various matters in-
cluding the fact that a significantly large segment of the popu-
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Covenant are raised. Also of concern are the conditions under
which the deportation or return of people of Vietnamese origin
not recognized as refugees was carried out. The Committee
was especially alarmed about the situation of the children
living in the camps.

An electoral system which violates the Covenant

The Committee noted the reservation to article 25 (to the
effect that it does not require establishment of an elected
Executive or Legislative Council), however, it stated its view
that once an elected Legislative Council is established, its
election must be conform article 25. The Committee consid-
ered that the electoral system in Hong Kong does not meet
the requirements of article 25, nor articles 2, 3 or 26 of the
Covenant. It noted that only 20 of the 60 seats in the Legisla-
tive Council are filled by direct popular election and that the
concept of functional constituencies, which gives undue weight
to the views of the business community, discriminates among
voters on the basis of property and function. This represents a
clear violation of articles 2 (1), 25 (b) and 26. The Committee
expressed concamn that laws depriving convicted persons of
their voting rights for periods of up to ten years may be a
disproportionate restriction of the rights protected by article
25.

Request for follow-up report

The Committee requested that the Government submit a brief
report, by 31 May 1996, on new developments with regard to
the enjoyment of human rights in Hong Kong. This report will
be discussed during the 58th session to be held in Geneva
from 21 October to 8 November 1996. |

a

sulted in a delay
n. The Government policy.
citizenship raises difficul-_

with regard to naturalisation

. ties inthe light of the Covenant. -

lation are unable to enjoy Estonian citizenship and that per-
manent residents who are non-citizens are deprived of a
number of rights. Also, the Committee expressed concermn
over limitations to the exercise of freedom of association for
long-term permanent residents in Estonia. Further, the Com-
mittee expressed its deep concern at the definition of minori-
ties in the Estonian legislation, which only encompasses na-
tional minorities.

Also of concern was the fact that the death penalty could
still be imposed in Estonia for crimes which cannot be quali-
fied as the most serious crimes under article 6 of the Cov-
enant, cases of excessive use of force by law enforcement
officials as well as mistreatment of detainees, the fact that
prison facilities are overcrowded and the lack of domestic
legislation and procedures governing the treatment of asylum
seekers. ]

INTERNATIONAL SERVICE FOR HUMAN RIGHTS

TREATY BODIES

SWEDEN (55th session)
Fourth report (CCPR/95/Add.4)
Core document (HRI/CORE/1/Add .4)
ICCPR: 1976

Article 41: YES (1976)

OP1: YES (1976)

OP2: YES (1990)

Reservations:

IR: 1977/1977/1978

PR2: 1984/1984/1985
PR3:1989/1989/1990

PR4: 1994/1994/1995 (55'™)

Women

The Committee noted that there remain areas where women
are subject to de facto discrimination, in particular with regard
to equality of remuneration. The Committee noted with con-
cern that in certain areas, in particular in public offices, the
situation of women with regard to equal remuneration for work
of equal value had significantly deteriorated recently.

Other matters

o Despite efforts of the Government to eliminate racial and

HRC

No significant factors and difficulties were indicated by the
Committee as preventing the effective implementation of
the Covenant in Sweden.

e The Committee noted that legislative provisions, recently
adopted by the Riksdag, providing for the right for every-
one to fish and hunt on public lands may have adverse
consequences on the traditional rights of the members of
the Saami people.

e The Committee expressed its regret that the Covenant can-
not be directly invoked before Swedish courts and adminis-
trative authorities and the fact that no mechanism exists to
implement views adopted by the Committee under the Op-
tional Protocol to the Covenant.

e The Committee was also concerned at the length of deten-
tion of illegal immigrants, asylum seekers and persons or-

ethnic discrimination, the Committee expressed its concern
about the rise of racism and xenophobia within Swedish
society nd about the high rate of racist crimes and the
increase of racist behaviour among the younger part of the

population.

AFGHANISTAN (55th session)

e Article 25 of the Covenant recognizes

and protects the rights of every citi-
zen to take part in public affairs, to
vote and to be elected and to have
access to public service. The Com-
mittee decided to clarify its views on
article 25 in order to emphasise the
important role played by democracies
in promoting and protecting human
rights. What follows are some of the
highlights of the discussion:

The Committee noted that a distinc-
tion between rights of those who have
citizenship by birth and those who
have citizenship by naturalisation with
regard to the right to public service
(something which exists under the
legislation of most South American
countries) is not compatible with the
rights protected under article 25.

ey Am ’ -
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dered to be expelled and the possibility of a decision to
expel an individual or deny asylum being taken by the
Board of Immigration and the Aliens Appeal Board without
the affected individual being given an appropriate hearing.

4o

In view of the fact that the delegation dealing with human
rights conditions in Afghanistan was stranded in New Delhi,
the Committee decided to postpone the discussion of the
report until its July 1996 session.

Although article 25 allows for the dep-
rivation of the right to vote during the
period of detention, the Committee
felt that this provision should be lim-
ited to the period of sentence.

The idea of accountability of repre-
sentatives was stressed as was the
idea that no citizen can exercise more
power than what he or she is elected
for.

A paragraph dealing with the voting
process made a clear reference to
ways of participation by citizens in
public affairs, other than by elections,
such as by demonstrating and by lob-
bying.

The Committee stated that intervals
between elections must be not too
long and that “life time elections”
should be prohibited. Members also

2. GENERAL COMMENT ON ARTICLE 25 (ELECTORAL RIGHTS)

spoke about the danger of so called
elections by dictatorships which are
meaningless because there are al-
ways the same few candidates.
Regarding restrictions to the right to
vote, the Committee stated that a sys-
tem of registration before elections
can be legal, but this registration must
be facilitated.

The right to campaign freely for elec-
tion in conditions of equality, such as
access to mass media or electoral
fund distribution, was raised as a nec-
essary element of the right and op-
portunity to be elected. The Commit-
tee expressed its belief that for elec-
tions to be genuine, they should be
conducted fairly and freely on a peri-
odic basis within the framework of
laws guaranteeing citizens' rights and
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enabling them to be enforced. Citi-
zens should be free to vote for any
candidate and for or against any pro-
posal submitted to referendum. They
should be free to support or to op-
pose the Government, without undue
influence or coercion of any kind
which might distort or inhibit the free
expression of the elector's will. Vot-
ers should be able to form opinions
independently, free from violence or
threat of violence, compulsion, in-
ducement or manipulative interfer-
ence of any kind and they should
have access to unimpaired campaign
advertisements.

e The Committee decided to continue
to consider the General Comment in
its 56" session.

A great loss
to the Committee

The Committee member from the
United Kingdom, Ms Rosalyn
Higgins, resigned from the Commit-
tee in 1995 to take up a position as
Judge on the International Court f
Justice. She is the first woman 10
sit on the World Court. The Com-
mittee praised her professional ex-
pertise and expressed gratitude for
her tireless efforts on behalf of the
Committee.

CESCR

not equally represented in Parliaments.

Affirmative action required to comply with the Covenant?

One controversial area which arose during the discussion of the proposed
General Comment on Article 25 was the question of whether a certain number
of parliamentary seats should be reserved for minorities in order to ensure their
representation. Some experts were of the view that if affirmative rules were
undertaken and seats were accorded to minorities, it would collide with the
equal participation principle of one person, one vote. Affirmative rules could
adversely affect the equality of others, the experts said. However, such meas-
ures might be justified to ensure the representation of minorities in the conduct
of public affairs. Many speakers indicated that certain electoral systems ex-
cluded minorities and women from being represented in national and local
public congresses. A few experts observed that the principle of one person,
one vote was not entirely satisfactory in many countries where women were

OTHER MATTERS
Methods of work

During its 55th session the Committee
discussed ways to restructure the pro-
cedure for considering initial and peri-
odic reports of State Parties to the Com-
mittee with a view to reducing the time
spent in examining reports. It was pro-
posed that more precise and compre-
hensive lists of issues should be pre-
pared so that very few oral questions
would have to be posed and the prac-

tice of adopting lists of issues should be
extended to initial reports. The Commit-
tee stressed the need to deal effectively
with urgent situations of human rights
violations by requesting special reports
from the State Party where human rights
were jeopardised. They also noted the
helpful work of country rapporteurs re-
lating to the implementation of decisions
taken by the Committee. With regard to
long overdue reports, the experts pro-
posed that special decisions should be
adopted to remind State Parties of their
obligations under article 40. -]

COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS

12th session (Geneva, 1-19 May 1995)
13th session (Geneva, 20 November-8 December 1995)

In its1995 sessions, the Committee considered the reports of Korea, Philippines,
Sweden, Suriname, Portugal, Colombia, Norway, Mauritius, Ukraine and Algeria. It also
adopted a General Comment on the rights of older persons. There was also a discussion
of a visit made to Panama by one of the Committee members.

Introduction

The Committee on Economic, Social and
Cultural Rights was established by
ECOSOC in 1985 to monitor the appli-
cation of the International Covenant on
Economic, Social and Cultural Rights.
The Covenant was adopted by the Gen-
eral Assembly in December 1966 and
entered into force in January 1976. As
of 31 December 1995, 133 States were
Party to the Covenant; four other States
had signed the Covenant but not rati-
fied.

1. State Party Reports

e Republic of Korea (initial report)
(12th session)

The Committee noted that the report,
although comprehensive, was exces-
sively general. The Committee noted with
satisfaction the significant economic
growth in the Republic of Korea, the first
steps taken towards the development of
a social security system, the efforts to
eradicate illiteracy and the increase in
life expectancy.

Situation in South Korea

The Committee recognized that South
Korea is passing through a period of
social and political transition. The coun-
try has only recently emerged from a
sustained period of military rule to a sys-
tem of democratic government and it
faces a heavy agenda of changes in the
establishment of a civil society, particu-
larly in the face of social prejudices. In
addition, problems deriving from the po-
litical partition of the Korean Peninsula
continue to impose a pervasive foriress
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