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. What Happened to the Second Postwar ‘Judicial Reform’?
" . 2}~ B 3o Q1 7]17+e49 EQte 2 3
3010] o] tjEaAl FASL, FaFHBe BY7IHE

o, 2407 EAE #8da, &FAEE BN =S Naoki Nakano, Attorney

June 28, 2005
3. 4& 1. Judicial reform just after the war
1. Judicial reform under the new constitution

The Constitution of the Empire of Japan stipulated, “The Judicature shall be exercised
by the Courts of Law... in the name of the Emperor.” Under this provision the courts were
placed under the Ministry of Justice, and used the Public Order Maintenance Law and other
repressive legislation to punish members of the public who spoke out against militarism.
Among those sacrificed were many people of other Asian countries invaded by Japan.
Lawyers who fought to help the victims of repression were themselves arrested on the
grounds that their very activities as lawyers violated the Public Order Maintenance Law.
They were punished by the courts and deprived of their qualifications as attorneys.

Out of contrition for this fascist judicial system, Japan’s constitution includes
provisions for guaranteeing basic human rights having well-provided substance. One explicit
provision is “No person shall be denied the right of access to the courts.” Courts have a
responsibility as the ultimate protector of basic human rights, and for that purpose judges
were given independence, and courts the authority to decide the constitutionality of laws and
administrative actions.

Additionally judges, prosecutors, and lawyers must qualify for the same judicial
examinations, and they undergo the same training at the Judicial Training Institute and get
equivalent legal qualifications. The Attorneys-at-Law Act established a system for lawyer
autonomy so that lawyers are not under the control of administrative authorities or the courts.
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2. Privileged bureaucrats segue into the postwar era

Judges complicit in repression of the people by the imperial government and in
aggression against Asia continued sitting on the bench in the postwar years without their war
responsibility being questioned by anyone. The role these judges played during the postwar
recovery period was, by issuing many decisions in line with US occupation policy, to repress
the labor and citizen movements that had arisen and armed themselves with the new
constitution’s democracy and human rights. '

3. The judicial backlash storm and control of bureaucratic judges by the Supreme Court

A surge in the popular movements after the 1960 struggle to stop the Japan-US
Security Treaty revision induced a major change in citizen awareness which also affected the
Judicature. Some of the young judges who had trained under the new legal training system
began writing decisions which advanced the rights of workers, such as handing down a
Verdict of innocent on the violation of the Public Office Election Law, in which it was judged
Unconstitutional to prohibit house-to-house canvassing, and putting the brakes on the total
Prohibition of labor dispute actions and political activities by public employees. Around 1970,
there were conflicts even in the Supreme Court between conservative judges and those
backing human rights, and the majority opinion began to rule. It looked as though the door
th opened to an era in which the courts would extricate themselves from the prewar “public
Security” mentality and perform their originally intended role of human rights protector.
In 1969 the Liberal Democratic Party (LDP) sensed a crisis in this trend and launched
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an intensive judicial personnel intervention. The LDP government sent conservatives to
succeed human rights-minded Supreme Court judges, and it launched a “biased trials™ attack
against conscientious judges. In response to this, the Supreme Court assumed a hostile stance
toward the Japan Young Lawyers Association, an organization that had been founded as “The
Association to Defend Peace and Democracy” by young legal scholars and lawyers who felt
the peace constitution faced a crisis when the Self-Defense Forces were created in 1954,
Judges serving at that time also were openly active through judge membership groups.
Supreme Court started ideological witch hunts against such judges by, for example, refusing
reappointment or pressuring them to quit. .
From that time, the General Secretariat of the Supreme Court used personnel polie
for raises, promotions, and transfers to reinforce bureaucrat control that infringed on jud
independence and conscience. Judges who consider human rights important, criticize th
policies of the contemporary government, and write decisions pointing out unconstitutionz
were subjected to heavy discrimination. Judges were severely deprived of their civil ang
political freedoms, and confined to official residences where they had no contact with civi
society. In the social world of judges, they did not even dare join the Wild Bird Society out of
fear that it would be viewed as political activity in opposition to environmental damage. If
such a dispirited condition, it is hard for judges to work with a sense of civil justice and
write decisions which resolutely point out the illegality of actions by the corporations an
those in power so as to redress human rights violations against society’s weak, who:
constitutional rights are infringed by the corporations and administrative authorities, an
human rights violations against those who become criminal defendants due to fals
accusations stemming from police power. 1
The biggest problem of Japan’s judicature is that Japan has not achieved
independence of judges, which has in the main kept the Japanese people from having th
right to a fair and proper trial. ,

3

4. Supreme Court has hampered implementation of the constitution in society

Of course even under such harsh conditions affecting the judicature, the resolut
efforts of the parties to actions, who are undaunted in their struggles, as well as the counsel
that defend them and the supporters who stand by them, lead citizens to fight for saving
innocent people from execution, to help the victims of pollution and drug-induced damage
and to eliminate these problems, as well as to rack up valuable gains such as victories a
human rights violations and discrimination in the workplace. There are also conscientiot
judges who courageously handed down correct decisions. Yet, that did not become th
mainstream of the courts. -

The Japan-US security system, which was a continuation of the postwar U
occupation, the breathtaking plunder and huge accumulation by corporations, the vest
interests which gather around large public works projects like bees around flowers, and othe
distortions in Japanese society and suffering by the people are products of the
anti-constitution power structures and social realities, for which the Supreme Court itself‘f

bears serious responsibility. :
|

I1. Beginning of the second judicial reform _-
1. Business and LDP promote judicial reform .

The Japan Federation of Bar Associations (JFBA) has consistently sought
far-reaching judicial reform to overcome the pathological condition of Japan’s judiciary, bl
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the Supreme Court and government have both blocked reform.

But lfrom about '1994, business started asking for judicial reform as an important
:,:lemen_t qf its de::gx;!a(tlmn Iprogram. The LDP responded by creating its in-party Research
ommission on the Judicial System in 1997, and put “judicial reform” ishi
neoliberalism on the political agenda. e ey

2. Our alternative
In view of the constitution’s principles and the Japanese people’ i

fundamental persfpective should be the question of how to ﬁaalize tge rl?igehf tf)t?(titl-l?;).ll r::;' $:
people' v.vho desire recovery of human rights. At its 1998 congress the Japan Lawyers
Association for Freedom adopted “Recommendations for Judicial Democratization inythe
21st C?ntury (Draft).” This document offered a choice between “the judicial reform desired
by bursmess and the LDP, or democratization of the judiciary for the people.” Instead of
worrying about criticism, the Association worked out the following sturdy policy to achieve a
judiciary for the people, and called for a citizens’ movement to achieve it.

(1) Making the courts into bastions for protecting human rights
A. Have the General Secretariat of the Supreme Court stop controlling judges through
ic use of pefsonncl management. Guarantee the true independence and civil liberties of
judges. Estatl)hsh a t-hird-party agency with citizen participation for choosing judges.
: 'Abohsh the judge career system, and institute a system for centralized management of
the judiciary with selections made from lawyers.

Bringing about citizen participation in trials
Institute a jury system in which the findin in civi S :
. : g of fact in civil and criminal cas
averdict by a jury chosen from the citizens. e ipleftio

(2) Guaranteeing procedural rights

. A. Under current criminal procedure, an arrested suspect can be detained in jail for a
::lla};xmqm of 23 days wnt!mout a guarantee of the right to counsel while police try to Jfaxtract a

onfession. Thanks to this procedure, Japan’s criminal cases have a 99.9% conviction rate

an_d' in some cases the charges are false. The UN Commission on Human Rights has severel ;
criticized J apan’s.criminal procedure as not conforming to international standards. ’
- .Democratfzmg 'thcse procedures requires abolishing the “substitute prison system,”
gmprowng the “continued custody judicial process,” providing for transparency c;f
Interrogations by audio and video recordings and other means, providing a court-appointed

B. In civil, labor, and administrative actions, the di i i
, labor, ! _ ; ifferences in social power dynamics
goducgs a mgld-lsmbutlon of evidence. Quickly helping society’s weak in court ynrequires
panding their right to make the strong disclose their evidence.

©)] Ecor'}omilcl guarantee of right to a trial, and substantially enlarging the judicial budget
o allow everyone a trial regardless of their financial means, th i
4 ' , the legal aid system
isllsit lbe substgnt'lally enhanced an'd expanded. The government subsidy for legal aid in ?l(:pan
ow that it is orders of magnitude smaller than in other developed nations. There should
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This law obligates the parties and their counsels to bring trials to a close as soon as
possible within two years. In the case of lawsuits with many litigants, such as labor
discrimination, pollution or drug-damage, or Hansen’s disease, difficulty in showing proof
due to a maldistribution of evidence, and lawsuits which demand the acquisition of

sstributi ess to lawyers no matter where they live. It speciale(_ed lmowledge,_ lt.ls geperaily hard to ﬁnlgh in two years, “{hich would force the
dlsml:iu?ig f,zv??ﬂp:c?: ji::ivgeesre:fg t?:;c court workyers who support them, as judges are litigants into a hasty trial in which the necessary witness questioning is omitted. This could
essentia

exhausted with dockets of 200 to 300 cases. { place constraints on their right to a proper trial.

be a substantial increase in the portion paid by the government.

4) More attorneys and judges, and better distribution
i Efforts are needed to substantially increase the number of lawyers and even out the

(2) Judge reform: progress and problems
The Commission on Lower Court Judge Nomination was created under the Supreme
) Court. Eleven people were appointed to this central Commission: five from the legal
3. Future judicial reform profession and six from outside. Eight regional commissions were also granted their own
(yover Judicial System Reform Commission was created under Prim authority, which created a judge appointment system with citizen participation. For the first
.3 In J‘fne 1.999 da' l; 1cna200)l' it released its “Final Report,” which regarded curre ' time there is a possibility for citizen participation in the personnel management right, which
Sy o i a& 12f'n-l::le linchpin” of a suite of national reorganization initiatiy has been used for judge control by the Supreme Court.
J,Udlcm.l rcfox:n} ool dministrative reform, and economic restructuring reforms such 2 While the centralized judiciary management system which appoints all judges from
including political reform, adminis ’ among lawyers was not adopted, a system was created to enlarge the quota for appointment
deregulation. t to the Judicial System Reform Promotion Law of November 2001, of lawyers to judges, and to have lawyers serve as part-time civil and domestic affairs
govcmmpm u;;) the Headquarters for Promoting Judicial System Reform, and through- conc;lla;ll(:n committee rgembers. 1 ol 1 .

\ . il 2004 it designed individual institutions and submitted a bill, here are new Supreme Court rules on judge personne evaluations. These ms}de
committee meetings held unti changes in the system, in which evaluations were heretofore hidden even to the judge being
evaluated, resulting in: the consideration of information from outside the court, the
introduction of a procedure for interviewing the judges being evaluated, a procedure to
disclose evaluation documents upon a request from that judge, and a procedure for filing
objections. Judges and citizens must now make good use of these procedures.

(5) Maintain the autonomy of lawyers, whose mission is to protect human rights.

Issues in committee meetings

A. Demands of business and LDP introduced as is: (1) Lift the ban on foreig.n lawyers hiri
Japanese lawyers; (2) making provisions for intellectual property la:wsults; (3) re
requirements for lawyer qualification, deregulation of lawyer compensation, etc.; and (4) p

for instituting a system in which loser of a lawsuit pays lawyer fees. Establishment of labor arbitration and labor tribunal systems

The labor participation system envisioned was not achieved, especially because of
strong Supreme Court opposition, but such a system was created in addition to labor
arbitration. This is an intermediate system that for individual labor cases is neither a lawsuit
nor arbitration. Under this system, when arbitration does not work, judgments are made on
the basis of an accord between both sides with examiners and a chief examiner (judge).

B. Changes that clash with the Supreme Court _al}d Mir}ish'y of Jgsnce, Whlch el
far-reaching reforms: (1) Transparency and objec_:tn'uty- qf Judg!: 'app'omtmcnt procf
personnel evaluation system; (2) the form of public judicial participation; and (3) refo
criminal procedures and administrative courts.

 (4) Many serious problems in the Panel on the Citizen Judge System and Criminal Procedure

There is now a “citizen judge system,” in which for each case four people are chosen
as citizen judges at random from the voting register. They form a collegiate body with three
professional judges, and together decide on guilt and sentencing. Serious concerns were
€xpressed over whether members of the public serving as citizen judges, who are one-time
. @mateur judges, can function at trials on an equal footing with professional judges, and some
forcefully advocated that citizen judges should number about three times professional judges,
but this did not happen owing to vehement opposition from the Supreme Court. While this is
ot exactly the jury system that we have been seeking, the creation for the first time in the
Postwar era of an institution in which the public participates in criminal cases is a watershed
Event.

In criminal trial procedure, on the whole, deleterious changes have accorded
Precedence to benefiting the judger, while weakening the defense right of the judged. The
government shelved reforms of the current system, which allows the police to detain people

C. Changes impossible without big increases in judicial bu_dgcts: (1) Large m o
numbers of judges, court employees, and prosecutors; (2) providing a court-appomt_ed
when a person becomes a suspect; and (3) increase in government budget for legal aid. _

D. Far-reaching changes in the legal training system: 3,000 people with legal qualifi cati
annually by means of law schools and a new legal testing system.

(3) Although these proceedings were released to the p}lblic_ more than those
commissions, the initiatives toward major changes in the judicial system, both overa
fundamental, proceeded at a very fast pace in just two years. As a consequence, info
did not reach many of the citizens and make it hard for them to keep up. -

4. Several individual laws and institutions
(1) Speedy Trial Law
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in jail for a long period of time. Provisions were made to strengthen presiding power, as
court constraints on questioning by the counsel for the accused. Progress was made wi X
new system was created for disclosure of evidence that prosecutors have on hand, but
exchange for that, there is a new rule, with punitive provisions, that prohibits the
disclosed evidence for other than the stated purpose, which violates the “open trial” prin
Further, citizen judges are saddled with a heavy secrecy obligation which makes them tal
what they know to the grave. There is a risk that these could present even greater difficulti
to citizen criticism of courts and campaigns for change. 5
Efforts are still being made for reforming the interrogation process by makin
visible, which is meeting with stubborn resistance from prosecutors and the police.

Defeat of bill for payment of legal fees by lawsuit loser

Japan has far fewer civil, labor, and administrative cases than Western countries. I
move which goes against judicial reforms meant to let the citizens use the courts more easil
there is a bill which would make lawsuit losers pay lawyer fees, unlike the present syst
which each litigant pays his own fees regardless of the outcome. In response, citizei
lawyers’ organizations backed JFBA in a tenacious campaign to oppose this bill’s p
and it was the only one of the judicial reform-related bills that was stopped.

We learned a lesson from this because people favoring and opposing judicial r
came together in their opposition to making lawsuit losers pay lawyer fees.

I11. The constitution struggle '
Laws were passed for the important institutions that will shape the judlcature
21st century, and now they will be set into motion. In Japan the competition pnncnpl
self-responsibility are emphasxzed while the constitutional guarantee of social rig ::"
ignored, and there is increasing danger that human rights will be sacrificed to military pub
benefit under contingency laws. There are also greater efforts to substantively ame
constitution. '
Overall, these recent judicial reforms were advanced with the strategy of elites @
business occupying the driver’s seat, so the resulting institutions are toxic to the Japane
people. Yet, JFBA and citizens have presented alternatives and fought hard, achieving
number of important advances and laying the foundation for future struggle. L
With their status provided by the Japanese constitution and a mandate from ¢
citizens, lawyers have a professional duty to safeguard human nghts and bring about sock
justice, and for that purpose they are guaranteed autonomy that is free of all control fros
state power. As efforts to impair the peace constitution intensify, the ruling elites af
mounting stronger attacks on lawyer autonomy.
As we resolutely unite under JFBA and do everything possible to protect lawy
autonomy, we continue our struggle under the belief that stepwise advances for the judic
not as an institution that maintains public order, but as an institution that truly helps peop
when their rights are violated, in a vital constitutional movement. ‘
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Letter to Lawyers:
The Campaign to Seek Compensation for Japan’s
Policy of Isolating Hansen’s Disease Sufferers

Atsushi Suzuki, Lawyer
atsushi-suzuki@mti.biglobe.ne.jp
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2. The Lawsuits

On July 31, 1998 thirteen patients from sanatoriums in Kumamoto and Kagoshima filed
Suit in Kumamoto District Court seeking damages. The counsel’s view was that generating
Public interest and solving this problem would require organizing many plaintiff groups. At
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that time there were 4,900 patients in 13 national and two private sanatoriums, but it was p
easy to find more plaintiffs because patients, who had long been subjected to discrimir
and prejudice, feared that if they filed lawsuits as leprosy patients, their identities wi
become public, and that would make trouble for their families. They also feared that if
filed suit against the government even though being in government-run sanatoriums, th
would be forced to leave (in fact, some high-ranking officials of sanatoriums and the Mir
of Health, Labor and Welfare (MHLW) made such statements). Patients felt conside
anxiety because they had nowhere else to live. At the outset patients endured much sla
including remarks such as “What do you mean by filing a lawsuit against the gove
when it’s taking care of you?” and “You are just trying to get money.” For these reaso
took time to find more plaintiffs.
The government’s statements in court were distortions of historical fact, such as claimj
that labor was performed by patients spontaneously, and that it had treatment-re
significance because it was comforting; that patients were free to leave once there was no
of contagion, and that they were in the sanatoriums because they themselves chose to
because they were forced. These statements caused anger to spread throughout
sanatoriums, and the number of plaintiffs gradually increased.
This lawsuit initiative expanded throughout the country. In March 1999 a lawsuit was il
in Tokyo District Court by 21 patients from Kanto-area sanatoriums, and in September 19§
another was filed in Okayama District Court by 11 patients from sanatoriums in the Seton
area. As of the end of 2000, we had over 500 plaintiffs nationwide.

3. Issues
The issues in the lawsuits were medical findings on whether isolation was necessary, ag
when it became unnecessary; and the extent of harm caused by the isolation policy, incl
whether patients were forced to enter facilities, if leaving was actually possible, what ki
treatment patients received, and how they lived in the sanatoriums. Legal arguments were tk
unconstitutionality of the Leprosy Prevention Law (the only way to seek compensation ft
measures taken under a law is to claim that the law itself is unconstitutional), responsi
for omission by the Diet, which did nothing to repeal the law (in Japan,.the only situatit
when a legislative act by the Diet is subject to state compensation is a special exception sug
as a violation of a primary passage of the Constitution, and it has been thought -':"}-{'
impossible to get courts to recognize payment of compensation for legislative omission; eve
now the only case of a final judgment in which responsibility for omission has b ',_.'f
recognized is one case concerning Hansen’s disease), and the exclusion period (under Articl
724 of Japan’s Civil Code, one cannot demand compensation after the elapse of 20
after an unlawful act; Japan’s Supreme Court rarely ever recognizes exceptions under
good faith principle, and unlike other countries, Japan has no exemption for serious e
of human rights). '
May 11, 2001 is the date of an historic judgment which held not only that the fo
isolation policy violates the freedom of residence, freedom of occupation, and other huma
rights in the catalog of individual human rights guaranteed by Japan’s Constitution, bu
that patients’ lives were ruined because “all potentials for development that one naturally |
in life as a person are seriously impaired, and the restrictions on human rights affect the
whole of one’s public life as a person.” Further, the judgment stated that the Lep
Prevention Law is unconstitutional, that this fact was clear in 1960, and that thereft
MHLW’s implementation of the isolation policy was illegal. The judgment recognized that
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the Leprosy Prevention Act should have been amended in 1965, and that the Diet therefore
had responsibility for omission. With respect to the exclusion period, the judgment said that
until repeal of the Leprosy Prevention Law in 1996, harm continued to befall leprosy patients
because of the isolation policy, and therefore there was no elapse of the exclusion period. The
court established a number of brackets according to residence time in facilities, and ordered
payment of compensation ranging between ¥8 million and ¥14 million.

The reasons for this historic decision were that during witness examination a former
MHLW bureau director, who was also a physician, and doctors who were at that time
working at sanatoriums spoke from their consciences as scientists and acknowledged the
error of the government’s position; and The counsel for the plaintiffs did a thorough job of
presenting proof of harm. The counsel had the judge visit all sanatoriums where plaintiffs
were residing to question the plaintiffs themselves about the harm they endured. It was an
historic inspection of material evidence about past human rights violations.

4, Finalization of Decision

That the government would appeal a decision like this in common sense, but with the
average age of the plaintiffs being over 70, most of them would be dead by the time their
victory was finalized after an appeal and re-appeal. Justice that comes too late is not justice.

Although there was dissatisfaction about the compensation amount, we quickly
consolidated the plaintiffs’ intent to ask the government to give up on an appeal, instead of
having them appeal over the amount. In a bid to make the government abandon an appeal, the
plaintiffs and their supporters held sit-ins every day in front of the prime minister’s official
residence and sought a meeting with him. The counsel and plaintiff groups crowded into the
Diet members’ hall and lobbied a variety of relevant people. Further, after the decision we set
to work on a large-scale lawsuit, and on May 21, 921 people filed suit simultaneously.
Because we had plaintiff groups with about 800 people nationwide at the time of the decision,
the fact that about half the parties were covered helped provide muscle to negotiate with the
government.

Major factors behind the abandonment of the appeal were the character of the recently
inaugurated Koizumi government, as well as the intention of the Minister of Health, Labor
and Welfare, who was a physician, and who resolved to resign in order to contend that the
government give up on an appeal, but meticulous preparation by the plaintiffs also helped
much. Already in the autumn of 2000 they had begun approaching Diet members, and in
February 2001 they visited the offices of all the more than 700 members to make their point.
In April they created the nonpartisan “Diet Members Conference for the Final Resolution of
the Hansen’s Disease Issue,” which included members of the ruling Liberal Democratic Party.
Even before the decision, plaintiffs had focused on the campaign to stop an appeal by
nationally organizing plaintiff groups, which had been divided into three regions, and
creating a liaison group for the counsel. Negative opinions in the sanatoriums about the trial
created great difficulty, but in April the National Association of Patients in Hansen’s Disease
Sanatoriums, a federation of self-government associations in all Japan’s sanatoriums,
consolidated opinion toward supporting the lawsuit.

On May 23 Prime Minister Koizumi met representatives of the plaintiff groups at his
official residence, after which he announced that the government would not appeal. On May
25 the government issued a statement saying that it dissented on the matters of legislative
omission and exclusion, but would institute measures to provide social security for
Sanatorium inpatients, a pension plan for discharged patients, and the provision of other
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assistance, as well as setting up a venue for talks with plaintiff groups. The government alse

released a statement by the prime minister, who issued an apology and said the governme;
would not appeal. _

5. Initiative to Obtain Compensation for Individual Victims

As the court had recognized the payment of compensation for legislative omission, on Jul
7 and 8 both houses of the Diet adopted resolutions for an apology. On June 22 the Law
Payment of Compensation to Hansen’s Disease Patients became effective. This law alloy

compensation also for people not mentioned by the Kumamoto District Court decision, sug

as patients in sanatoriums before 1960, patients in Okinawa under US administration,

.

patients in private sanatoriums. Owing to the lack of provisions on nationality and pla

residence, compensation is also provided to Koreans in Japan, and victims currently living

Korea(including DPRK) and the US if they were formerly in Japanese sanatoriums.

These days there are hardly any new cases of leprosy in Japan, with most cases B

students and migrant workers from Southeast Asian countries. Yet, those admitt

sanatoriums have communication problems and associate little with other patients. They so0
return to their countries and are not heard from again. Leprosy patients who were placed i

Japanese sanatoriums by 1996 are due compensation regardless of nationality and pla

residence, so news of their whereabouts would be appreciated. Because payment O
compensation under this law is limited to five years, people must apply by next June or los

their right to do so.

To provide a judicial solution for plaintiffs not covered by the decision, in July 2001
basic agreement was reached on a settlement including not only monetary compensation b
also an apology placed in publications. Settlement procedures were initiated in several courts

Yet, despite much suffering, there are over 17,000 victims who regrettably have died

sanatoriums without knowing about this court decision. At issue is whether their survivo

can receive compensation. There are also likely hundreds of victims who did not en
sanatoriums but passed their days enduring the discrimination and prejudice of society.
negotiating meant to win compensation for such people in a settlement led to a

agreement in January 2002. As a result, they can receive compensation according to this
settlement after bringing a case before a court and confirming their inheritance righ s, €
confirming that the victim had been diagnosed with leprosy. A number of cases have bee
filed, and now close to 1,000 cases are pending. The compensation law is limited to victin
who were surviving , but that compensation can be requested by the survivors of sanatoriuf

inpatients who died no more than 20 years previously. In this case as well, compensation €2

be received without regard to nationality or place of residence. But now the governme

attitude has become inflexible owing to the influence of the Sorokdo lawsuit, mentionet
below, and there is a deadlock in the settlement for only patients who entered sanatoriumm
before WWIL Because three years have passed since the basic agreement was reached,”

government insists that prescription has taken effect, making a settlement difficult.

6. Permanent Measures

A meeting of the Hansen’s Disease Response Council was held on the basis of the pri
minister’s' media statement. The meeting was chaired by the vice-minister of Labor, Healt

and Welfare as the chairperson, and had the attendance of section chiefs and above 1

involved MHLW divisions, as well as some people from local governments. For this meetif}

the patients formed a combined negotiating group comprising plaintiffs, counsels, and
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National Association of Patients in Hansen’s Disease Sanatoriums. Talks covered the four
themes of an ggol:gy and recovery of honor, the return to society and assistance for living in
society, security for sanatorium inpatients, an i i
i e Gy p d getting at the truth. A basic agreement was
Wim regard to apology and recovery of honor, the two sides agreed on publication of
apologies in newspapers and the production and distribution of educational pamphlets for
junior high school students. Additionally, it was agreed that an Inquiry Commission would be
formed to e!ucidate the history and state of Hansen’s disease policy and to make
recommendations to prevent more abuses, and that the historical museum about hansen's
disease wouldlbe enhanced and historical materials preserved. In relation to security for
sarlla§0ﬂllm patxents, the parties affirmed that patients would be provided with healthcare and
a living environment equal to those provided in society, and that patients would not be forced
to leave a sanatorium or switch facilities against their will.
'lncidentally,‘ there was a serious problem in that despite the suffering that patients
d:scharged- from sanatoriums endure in society due to discrimination and prejudice
compensation amounts were reduced under the Compensation Law and under cour;:
setﬁe{nents in accordance with the time since being discharged, and a lump sum was paid
showing that the extent of harm was not properly understood. We therefore sought pcrmancn;
measures {?ased primarily on the payment of pension benefits. As a result, beginning in April
2002 pension benefits were paid in the amount of ¥176,100 per person monthly for patients
already discharged, and ¥264,100 per month to newly discharged patients (there are
reductions ::*.uch as when two or more dischargees live in the same household, reductions
depzpc_l on income, 'also t_here are additions for spouses ). However, residence 1’1; Japan is a
cb:;r; Sltggﬁsf;;'dnjccewmg this compensation. It was also agreed that a consultation office would
Smc.e ﬂ’.lat t_imc the Hansen’s Disease Response Council has met at least once a year.
Beginning in ?004, these changes have enhanced the system to support patients who desire
to lt'aavc sanatoriums and live in society. Also, a lump-sum payment benefit was created to
rectify the inequality between patients who left sanatoriums to live in society before the
support system was established, and patients who can now receive support.
. Pgtlents who have never been in sanatoriums also suffer social discrimination and need
livelihood gssismncc, so the combined negotiating group lobbied for the creation of a pension
system which was finally set up in May 2005 after overcoming a variety of problems (unlike
dlsghargeq patients, the monthly payment is only ¥48,500, and like discharged patients
res(l;!\incc in Japan is a condition for receiving benefits). ,
ing to the need for a continuing public education project for the a
of honor, in 2005 MHLW sponsored a symposium to wh?ch)thc relevant ggggr{ng?'r;ﬁol‘:)ig
governments were invited. Planned for the future are public service advertising on the
Internet, film showings, and other efforts to be sponsored by the Ministry of Justice.

7. Inquiry Commission

e Based on the December 2001 basic agreement, in September 2002 MHLW commissioned

the Japan I'_aw Foundation to establish an Inquiry Commission on the Hansen’s disease issue
Members mcludcc_i media people, medical scientists, people from communion, jurists ami
cured leprosy patients. Specialized subcommittees were created to study the harm pa;icnts
Sllffer, and caseworkers and others participated as volunteers. Nearly 1,000 cured lepros

patients were interviewed to determine what social harm they had suffered, and ;

=
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consideration of the patients’ advanced age, it was the biggest and last fact-finding study ft
them. Commission members personally visited not only 13 government-operated sanatorium
and two private sanatoriums, but also other facilities including South Korea’s Soroke
Hospital and Taiwan’s Lo-sheng sanatorium investigated places where human ri
violations had occurred, and interviewed sanatorium patients. The Commission ha
government departments submit documents related to policy-making, and also studied
literature. In addition, the Commission performed analyses of fetus samples and oth
remaining items because the prohibition of childbirth in sanatoriums had resulted in abortio;
and infanticide. it

In March 2005 the Inquiry Commission submitted its final report and was dissolved.
offered a wide variety of recommendations to prevent a repeat of abuses, such as legislatin
patient rights, a system to assure that the policy-making process is scientific and transpares
the creation of a human rights protection system (Japan has no domestic human rigk
protection agency based on the so-called Paris Principles), the dissemination of corre
medical knowledge, and human rights education. The combined negotiating group
currently negotiating with MHLW on the creation of a “Road Map Committee” to consid
ways to give concrete form to these recommendations. We think that if this Road .
Committee is set up and goes to work, it will have a major influence on not only Hansen
disease, but also a variety of other human rights issues in Japan.

8. Harm Suffered in South Korea and Taiwan
Japan took possession of Taiwan in 1895, while in 1905 it leased China’s Northeast regio
where in 1932 it founded the puppet state of Manchu. In 1910 it proclaimed the annexation
Korea. And in 1919 after WWI Japan received a mandate on the South Sea Islands fror
League of Nations. Starting in 1937 Japan invaded all of China, and in 1940 extended 1
invasion to Southeast Asian countries. o
As part of these events the leprosy isolation policy was expanded to colonies and occupit
areas, and Japan established Sorokdo Koseien in Sorokdo in a place on the Korean Peninst
that is now Goheung Country in South Korea’s Jeollanam-do Province, and a facility callg
Lo-sheng in Xinzhuang City on the outskirts of Taipei, Taiwan. Japan’s forced iso
policy was implemented in these places. What is more, in tandem ‘with colonial domi
people were forced to speak Japanese, and to adopt Japanese lifestyles and worship at S
shrines. Patients were controlled with violence not seen in Japan, and there was forced lab
whose purpose was not to provide necessities for sanatorium livelihood, but to make produg
such as straw bags and bricks which were sold for a profit. In Manchuria Country J
established a facility called Manchu Dokoin in Songshanbei, about two hours from Tielin
north of Mukden, and in the South Sea Islands sanatoriums were established on severe
islands, among them the present Saipan, Yap, and Palau. These sites are now in a dilapidat
condition, and the current status of their inpatients is unknown. It is reported that in 1943 l
30-0odd patients in a sanatorium on Nauru were put in a small boat that was towed out t0 S€
and blown up, slaughtering them all. There are also reports that leprosy patients were abuse
in areas occupied by the Imperial Japanese Army in China and Southeast Asian countries.
Incidentally, there have been almost 100 lawsuits seeking compensation for the larg
numbers of Japanese military sex slaves and abducted workers in Korea, Taiwan, and oth
places, mass murders by the Japanese Army in China, and other offenses, but almost all t
suits have been lost. Some of the problems in state compensation lawsuits are state immunif}
the exclusion period, and the waiving of rights to seek compensation by the South Kore
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govemmer?ts under treaties. But the Compensation Law does not have these problems. It

makes no issue of nationality or place of residence, and therefore as with application of .thc

Atomic Boprmg Survivors Support Law to atomic bombing victims in South Korea, 142

sanatorium inpatients in Taiwan and South Korea who had been in treatment since the days

gf“: Jaganese rule filed lawsuits for compensation in 2004. A decision will be issued 25th
tober. '

9, Remaining Challenges

Social prejudice and discrimination are still deeply rooted, thereby necessitating remedial
measures. We plan to broaden activities to eliminate this discrimination and prejudice as part
of our interchange with cured patients. é

The .UN Commission on Human Rights’s Sub-Commission on the Promotion and
Protection of Human Rights resolved in August 2004 to perform a study on the harm suffered
by leprosy patients and their families because of discrimination, and to designate committee
merpber Ygzo Yok_ota as the rapporteur. Yokota has been on a fact-finding tour of South
Africa, India, Brfml, and other countries, and this year submitted a preliminary working
paper. | expect him to follow up examining the policies of various governments, and make
!-econnn_endatlons on policy measures in his final report. I hope to inco,rporate an
international perspective into our domestic campaign.

The number of sanatorium inpatients has decreased, with about 60 each in small facilities
apd there are several sanatoriums where staff members outnumber inpatients, which 'wili
:llkely ma:(e it hart:sl tolgxzintain those institutions. Negotiations are therefore in’ progress on

ow sanatoriums should be run in the ine i ivi
i i future to prevent a decline in the healthcare and living

We have not been able to do enough either through lawsuits or compensation legislation
for the harm suffered by families, and we are carefully considering what can be done.

' In 'Talwan the land on which Lo-sheng is built has been sold for the construction of a rail
tmnsn‘t yard, and the inpatients will be forced to move to a hospital built on the adjoining lot
Inpatmnts were brought here against their will and cut off from their families, leaving them.
with no ple-ace to go. The sanatorium has become their whole world, making it u’nacceptable in

| hum::.lmtanan terms to compel their relocation. Further, their new residence is an ordin.

~ hospital not at all built to accommodate long-term residents. While inpatients now can liveag
they choose, hospital residence will force them to adopt a certain lifestyle.

References
Note: I know of no comprehensive report in English on the lawsuits. .

References in Chinese
~ Association to Preserve Lo-sheng
' http:ffblog.yam.comflosheng
At issue is the forced relocation of the facility.

- Taiwan Association for Human Rights
: h'l%l]?:H}vWW.tahr.oFg/tw;’index.phpfcategoriesftw!
§ site has a Chinese translation of a summary of the Inquiry Commission report.

- References in Japanese
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Policy measures on Hansen’s disease (MHLW website)
http://www.mhlw.go _]p!toplcs/bukyoku/kenkouﬁlansen/mdex html

BREADFHE~BEON\V - &
Kumamoto District Court decision on Hansen’s disease, and the course of negotiations afte i vt U HERERRISHT SMEERD HEHCOVT

the decision (website of a lawyer on the counsel)

http://www.lawyer-koga.jp/hansen.htm Fit | PN

atsushi-suzuki@mti.biglobe. ne. jp

Information on efforts to seek compensation for harm suffered in Taiwan and South Korez
under Japanese rule (website of the counsel seeking compensation at the Hansen’s disease
sanatoriums Sorokdo Koseien in South Korea and Lo-sheng in Taiwan) f-
http://www15.0cn.ne.jp/~stkt
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About the course of the lawsuits
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Long Working Hours, Unpaid Overtime, Death from Overwork,
and Efforts to Remove Restrictions on Working Hours in Japan

Hideo Ogawa, Attorney
Labour Lawyers Association of Japan (LLAJ)

1. Introduction

Japan has the longest working hours and shortest vacation time of all the
industrialized countries, and the numbers of overwork-related problems such as death, suicide,
and mental illness are increasing rapidly. To Japanese workers, shortening their long working
hours and limiting them to a decent length is a matter of vital and urgent importance. Since
the collapse of the 1980s economic bubble, Japanese companies have substantially reduced
their workforces and restructured their businesses as the long recession drags on. This has
precipitated a sharp reduction in companies’ so-called regular employees, and a
corresponding rapid increase in nonregular employees such as temporary workers, part-timers,
and contract workers. At present nonregular employment makes up over 30% of the
corporate workforce and the trend continues. For their regular employees, companies have
instituted performance-based wage systems that demand much work from few people and
they work their employees hard for long hours, thereby spurring the change to longer hours.
Meanwhile, nonregular workers suffer because of unstable status and low wages. This is
creating a bipolar structure in Japanese business.

Next on the agenda of government and business is further relaxing and eliminating
regulations on working hours. The Ministry of Health, Labor and Welfare’s (MHLW)
“Research Panel on the Future Working Hours System,” which was launched this April, is
exploring the matter. The ultimate aim of the government and business is dismantling laws on
working hours so as to substantially increase the number of workers who need not be paid
overtime no matter how many hours they work, as in the US “white-collar exemption.”

There are concerns that instituting such a system will further aggravate the problems
of long working hours and death from overwork, and it is possible that it will legalize unpaid
overtime, which under current conditions violates the Labor Standards Act. What is more, the
lowering of Japan’s labor standards in the midst of economic globalization could have a
considerably deleterious effect on the workers of other Asian countries.

2. Working hours in Japan

The following items characterize workplaces in Japan.

(1) Unpaid overtime is widely practiced in nearly all industries and job types, in
companies of all sizes.

(2) Working hours are very long by international comparison.

(3) Death, suicide, and mental illness from overwork are common due to long
working hours. '

Over the last few years actual yearly working hours in Japan have remained steady,
and statistically have not fallen below 1,800 hours, but this average includes workers with
short working hours, so the working hours of general employees (regular employees) still
€xceed 2,000 hours. Moreover, because MHLW statistics are based on companies’ paid
Working hours, unpaid overtime is not included. Actual working hours are thought to average
2,200 to 2,300 hours.
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An ILO study found that Japan had the largest percentage of workers, at 28.1%, who
work 50 or more hours per week (it is only 15.5% in Britain, said to have the longest wo. King
hours in Europe, and just 1.4% in the Netherlands). In Japan, at least 20% of midlevel =
employees in their 30s and 40s work 60 or more hours a week. Meanwhile, whereas
Europeans are granted and almost completely take paid vacations of 25 to 30 days, in Japan
18.0 days are granted while the time taken declines year by year, and in 2003 recorded the
lowest level ever at 47.4%. ‘

Labor Standards Inspection Offices throughout Japan guide companies to rectify
unpaid overtime, and from April 2003 to March 2004 total compensation of ¥23.9 billion was
paid by 1,184 companies to 190,000 workers. There were a number of huge payments,
including ¥1.4 billion by Tokyo Electric Power, ¥6.5 billion by Chubu Electric Power, anq
3.9 billion by Takefuji, a consumer loan company, yet these are the tip of the iceberg. High
levels are found in 2003 also for certified cases of death from overwork at 157 cases and 40,
suicides from overwork, both the second-highest ever for a one-year period, while the 108
cases of mental disorders induced by overwork was the highest number ever. One of the
death from overwork cases was that of a Toyota Motors design section manager.

3. Consultation Case Examples 4
The LLAJ is an association of lawyers working to protect worker rights. It currently

has about 1,400 members. In addition to offering consultation by. telephone throughout the
nation twice a year in June and December, we offer the same free service twice a week at oul
Tokyo headquarters. k.
In December 2002 when we offered our first nationwide hotline with “overtime” as
the theme, we got more than the anticipated number of calls on overtime and long working
hours, and for the first time cases of unpaid wages outnumbered those of dismissals, which
until then had been the most numerous. This reversal of positions surprised us. For this
reason, on the occasion of our June 2003 nationwide telephone hotline we againhad =
“overtime” as a theme, and we took statistics with two new categories: “unpaid overtime”
and “working hours (overwork, etc.).” Out of a total 263 cases of unpaid wages, 154 were
unpaid overtime, which was the single biggest type and more numerous than the 138
dismissal cases. This trend has grown progressively more marked in subsequent hotlines.
Following are some case examples. o
(1) Long-term “killer overtime™
A 36-year-old male working as an assistant section manager for development !
planning at a major telephone company told this story of insanely long working hours: “My
supervisor’s incredible work directives had me working 500 hours a month for over two
years. On two weekdays each week I would work all night, and on the other three weekdays
until 3:00 a.m. I worked 10 hours each on Saturday and Sunday. I asked my supervisor to do
something about this, but he wouldn’t listen to me at all. I suffered depression and I’'m now

on a leave of absence.”

(2) Grueling work by a small number of regular employees

This account came from the father of a 26-year-old male working for a major coffee
shop chain. “Day after day he would go to work at 5:00 a.m. and come home after 1:00 a.m.
He was working 16 hours a day, and over 240 hours a month even if one excludes holiday
work. The only two regular employees were my son and the manager. All the other workers
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were pa::t-timers. The manager and my son were the only employees who filled in holes in
the rotation schedule, and there were no breaks during work. My son ruined his health and
has a bloody stool. He can become a manager after two or three years at the company, but
employees are expendable and they all quit because the work is so punishing. In spitc’of the
long hours of overtime work, my son has been paid no overtime wages at all.” This person
too is one step short of death from overwork due to long working hours.

(3) Failed marriage attempts and overtime

' This account is from the mother of a 40-year-old male engineer working at an
engineering firm: “On weekdays he would work until midnight or 1:00 a.m., and working on
Saturdays and'Sundays has been the usual thing for the last 10 years. Even if he catches cold
hc can’t f'lm_i time to see the doctor, so the only way to get to the hospital is collapse and be
taken thefe in an ambulance. Even if we find potential marriage partners, he always goes to
sleep dt_lrmg da_tes. Talks have broken off numerous times, and he can’t get married. If he
complains to his company, his supervisor says, ‘We can’t find another engineer to help you
If )!th:ll doll’t like that, you can just quit.” So he’s still in a situation where he can’t say :
anything.

(4) Neglect in keeping track of hours worked; fixed-rate overtime pay

From the wife of a 39-year-old male regular employee of a toy wholesaler with under
10 employees, who is a driver and performs deliveries: My husband quit his job several
months ago but has yet to receive overtime pay. He worked at least 100 hours overtime a
month? and by his own calculations pay for two years is about ¥4.6 million. But the company
has paid only fixed-rate monthly overtime of ¥67,000. Even though the company makes its
employees work so much overtime, it neglects to keep track of employees’ hours worked,
and there are not even any time cards.

(5) Restructuring-induced overtime by middle-aged and senior workers

From the wife of a 51-year-old male regular employee of a papermaking company:
My husband performed factory work until last year when he was switched to an .
administrative job which requires the use of computers. Since he never used a computer
before, every day he works overtime, comes home about 9:00 p.m., and gets up at 2:00 a.m
to do the work he’s brought home. He goes to work every morning at 6:30 p.m., and he o
;vorks on Satln‘days, too. H_e can’t keep this up, and says he wants to quit. At wc,ark everybody
é aﬁ?tt?;ﬁi ;ug:ghéi sdlz)p:g isor berates him for being slow. He can’t even take a noon break.

(6) Long hours of overwork due to insufficient staff
: rom the wife of a 41-year-old regular employee of a gas supply company, wh
gnves extra-large vehicles: My husband covers a whole prefecg:tm*e lfifnzelf, v}i)siti)r;’g at (l)cast
. 00 apartments and other dwellings in a month, and the number is increasing. He says there
Eno way he can do all this himself and asks for more drivers, but the company won’t budge
hee’ leaves for_ work at 6:30 every morning and comes home at 9:00 or 10:00 p.m., and he say.s
B S al“fa},.rs tired anc} sleepy. He works Saturdays, too. In three months he lost 10 kg. He’s
Wways irritable and in poor health, and I'm afraid he’ll have an accident or collapse from
Overwork. What can I do to get him off these long working hours?
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ismi for reporting unpaid overtime ' .
> Dlern:;St;da 56-r:pear-ol§ mall}e at a Tokyo-based transport company with '40 enmlployees..
Delivery personnel received no overtime pay at all, so eight of us repo;;ted it t% t: Labor
Standards Inspection Office. I gave my own name as representative. The presiden 2
summoned me and told me I was fired for having reported thf: unpaid overtime. -, 14

Another example is a male at a computer company with 7,000 emplo:,.;egs. eto .
company has a discretionary work system in whlchl hours are deemed to be 8:30 a.m. to 5:
p.m., but actually there are over 100 hours of overtime a month. Because a 1 _q_
performance-based pay system requires assessments for bonuses an,d wages, 'cm;; oiees ve
no choice but to do the work, and willy-nilly work long hours. Can’t something be done

about this?

(8) Increasing seriousness of long working hours for women i

Personnel cuts are making long working hours increasingly serious, and there ;:’ 1
more consultations by women on long working hours. Many women say th'ey are exha . : 1___-
from working every day: One woman has no days off gnd tak_cs the iast_ n'amTllxlome ev a
night; another works every day from 7:30 in the morning untll' late at night. kiere la)u‘e . 0
increasing cases in which women ruin their health due to continued long wor ngd ogxls.
Some women say they have no time to visit the rest room, and have headaches and other

health problems from overwork; one women says she ruined her health by staying at the X3
company for days on end and working. i e

( i i i fter going hom
a company-issued mobile phone even after workmg houlrs. Hence even after goir
is not I(z:«)nfphi-,tcly released from work due to this slave-like emp!oment w!uch ties hc.r
company and her job during personal hours while eating, spending time with her family, o

sleeping.

4. Dangerous trend toward gutting legal cot;lt:i':llls l?n working hours

in Japan to relax restrictions on working hours )
. Eﬁo.giaaurll’i IL)Aabor Standards Act stipulates in principle eight hours a day and 40;19111'5 :-
week, and as a rule it is illegal to have people work more than that. Punishment ftc;:'an oing -
is imprisonment with labor for not more than six months, and a fine of not more .
¥300,000. However, it is permitted to have people work longer hours if labor and e
management enter into an agreement and submit it to t_he local L_abor Standarc}s Inspclctlot?i
Office, although employers must pay a higher wage with a premium rate that is usually . |

125%.
’ Since the second half of the 1980s the Labor Standards Act has been amended a

number of times to add provisions for exceptions such as flex-time §ystems, vanatlonrlz:iln _
working hours systems, discretionary work systems, and others, whl.ch has made wo “ -
hours more flexible. But business dislikes the strict proccc.lural requirements of these system
such as entering into labor-management agreements, and it has demanded the mﬁo::lllucno .
an arrangement allowing companies to more freely work employees long overtime hours @

"
not have to pay overtime wages. '
(2) Report by the “Panel on Reconciling Work and Personal Life” 4

icti i i - i ing of requirements for
Restrictions on working hours are being relaxed, as in the easing o .
instituting discretionary work systems by the 2003 amendment of the Labor Standards Act..
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As these changes proceed, there have been conspicuous efforts to further gut restrictions on
working hours. One is the report by MHLW s Panel on Reconciling Work and Personal Life,
which offers a bold proposal for changes in working hours.

Under the heading “Working without Being Bound by Restrictions on Hours
Worked,” the report recommends instituting a system under which an upper limit on working
hours is unnecessary for certain categories of workers if the workers themselves so desire. It
observes that such a system would be able to elicit workers’ ambition and abilities to the
maximum. _

The main features of this recommendation are (1) create a system making it possible
to eliminate quantitative restrictions on working hours, and (2) make it a system that
incorporates the will (consent) of the workers. This is an attempt to introduce work patterns
with no quantitative restrictions and no need to keep track of hours worked, assuming worker
consent. In that this system would completely eliminate restrictions on hours worked by
certain workers, it is similar to the so-called white collar exemption of the US. What’s
different is the requirement to observe what workers say they want and consent to.

At first blush the requirement for worker consent seems reasonable. The argument is,
“What's the problem if the workers themselves desire this?” But restricting working hours
was originally intended to be an official way to prevent overwork. It does not mean
employers can work people as much as they like if the workers have consented.

Moreover, it is quite possible that “consent” will be coerced in Japanese workplaces.
Britain is the only EU country with an opt-out system under which working hour restrictions
are not applied if there is worker consent, as many as 30% of the workers have consented, but

Britain is criticized within the EU because it is alleged that many workers were virtually
forced to consent.

(3) Efforts to introduce the US white collar exemption _

America’s Fair Labor Standards Act (FLSA) has provisions to exempt a broad swath
of workers, mainly white collar workers, from restrictions on working hours, and last August
the Bush administration made a rule change that deprived still more workers of their overtime
pay. This system made nearly 30% of employees ineligible for overtime pay and for
protection under labor law.

The AFL-CIO and many labor unions and unorganized workers mounted a campaign
opposing these changes. ' :

Japan’s government and business are scheming to import this American system into
Japan. Since the 1970s they have been arguing that working hour restrictions under the Labor
Standards Act should be eliminated for a certain category of workers.

A director of the business organization Nippon Keidanren testified in the Diet as an
unsworn witness and said, “In terms of reinforcing competitiveness, we have to apply the
[White collar] exemption to the category of workers that would make it possible for the
required human resources to work enough, and to be cost effective enough to make
Companies internationally competitive.”

This April MHLW launched the Research Panel on the Future Working Hours System,
Which started legislative work on expanding exemptions to restrictions on working hours.

If working hour restrictions are relaxed under present circumstances, we will see the
entrenchment of long working hours, increases in death, suicide, and mental illness from
Overwork, and widespread nonpayment of overtime, which would cause incalculable harm to
Japanese workers and their families. Further, the concentration of tasks in a few workers will
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5. Conclusion
Efforts are rapidly building to we

legalize current illegal practices, instead o
overtime.

What we m
in European countries. Fro
government and business, and to
regulations.

f rectifying long working hours and unpaid

implement a campaign to develop proper working hour
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aken the restrictions imposed by labor laws and to

ust envision are decent working hour regulations like those coming about
m now on we intend to put up stiff opposition to the efforts of the
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Oppression on Labor Unions in Japan

Toshiyuki Oyabu
Director, Legal Affairs
Japan Confederation of Railway Workers’ Unions

The world is changing drastically after September 11, 2001. The U.S. President
George W. Bush has continued murder and destruction in Iraq saying “War on
Terrorism”, and oppressed human rights and labor rights all over the world. We have the
same situation here in Japan under the Koizumi Administration. Here we disclose the
reality of the oppression on human rights and labor rights in Japan and call on all the
people to fight together in order to preserve peace, democracy and human rights.

1 JR Urawa Electric Depot incident

On Nov.1, 2002, the Tokyo Metropolitan Police Department (hereinafter referred to
as MPD) Public Safety Bureau suddenly arrested seven union members who belong to
JR Urawa Electric Depot in the capital sphere and are members of the Japan
Confederation of Railway Workers’ Unions (hereinafter referred to as JRU). The seven
members fell under suspicion of “compulsion”. They allegedly threw their co-worker
from JRU and forced him out of work.

The MPD, then, searched 65 places of union offices and union officers’ residences,
and seized 1096 items. Items seized included many totally unrelated goods such as

name lists of union members, union account books, mobile phones, books and
magazines, etc.

The seven members were indicted and detained for 344 days. They were restricted to
see their family in the early several months of detention. After 344 days in jail, they
were finally bailed out. They kept refusing to admit to the crimes of which they knew
nothing. They gave priority to solidarity as unionists instead of personal interest.

Two years and a half have passed since trial started, and the court marked the 33™
trial as of today. It is projected to take one more year before closing the case because of

interference of the prosecutors. The seven members unable to return to work have been |'
fighting in the court supported by JRU members. : 1
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2 Tokyo Station incident
On Jun.12, 2003, when three officers of JRU were distributing leaflets at Tokyo

Station to protest unreasonable conversion of work position by the management, the
managers came to watch it. The MPD searched 18 union offices and union officers’
residences and seized 538 items for alleged violence against the managers. The three
members were not arrested, but they were called out to the MPD for questioning many

times over two years.

The indictment was waived on Mar. 16, 2005. The MPD and the Tokyo District
Public Prosecutors’ Office avowed that was not a violent case. However, the MPD
hasn’t returned 22 of the confiscated items in this case, and reseized them on the ¥

A

previous day of their decision on waiving the indictment without clarifying the reasons.

e
T

3 Trespass case E
On Jun.12, 2003, five members of JRU were arrested during putting union-made

flyers into the mailboxes of the complex housing, and were hauled to the police office.
After investigation they were released. But three months after this, union offices and
union officers’ residences were searched and 1211 items were. seized. The five members

have not ‘been indicted. %
&

4 Background of the oppression 2

After 9.11, on Oct.7 2001, the U.S. President George W. Bush launched the
“retaliatory war” against Afghanistan, and then he started military invasion of Iraq, in‘l-
March, 2003, because “It possesses mass destruction weapons.” In response to the |
United States, Japan dispatched the Japan’s Self-Defense Forces(SDF) to the combat
area for the first time after World War II. The SDF is stationed in the Middle East at
present. This is not only a violation of Japan’s Constitution that bans military operation
but also a deviation from geographical constraints stipulated in the Japan-U.S. Security
Treaty B
JRU has called on other labor unions and citizen groups to fight together against both-
war and terrorism, and provide assistance to Afghan refugees. A series of oppression
aims destruction of a labor union that stands opposed to war. |

iy
5 ILO recommendation and Warning Letter by the Japan Federation of Bar

Associations (hereinafter referred to as JFBA) L

In addition to appeal to the public, JRU filed a complaint to the Committee on
Freedom of Association of ILO and JFBA, Human Right Protection Committee. We
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also launched a legal action for State Liability for Compensation.

In consequence ILO issued recommendations (ref. Exhibit 1) in November, 2004 that
told the Government to abstain from oppression on JRU. Then JFBA issued a warning
letter (ref. Exhibit 2) to the Commissioner of Police of the Metropolis writing “it is
highly probable that this search and seizure constituted a breach of Article 35 of the
Constitution (ref. note 1) and Article 17-1 of the International Covenant on Civil and
Political Rights (ref. note 2).”

6 To create solidarity seeking “Peace, Human Rights and Co-existence” in
Asia-Pacific region
Greedy globalization is widening the gap of North and South and that of rich and
poor, and leads to destruction of peace, human rights and environment. I wish we can
create solidarity for “Peace, Human Rights and Co-existence” in Asia-Pacific region
by sharing challenges through discussion in this conference.

note 1 “Article 35 of the Constitution”

The right of all persons to be secure in their homes, papers and effects
against entries, searches and seizures shall not be impaired except upon warrant
issued for adequate cause and particularly describing the place to be searched
and things to be seized, or except as provided by Article 33.  2) Each search or
seizure shall be made upon separate warrant issued by a competent judicial
officer.

*note 2 “The United Nations, International Covenant on Civil and Political Rights
Article 17-1”
1, No one shall be subjected to arbitrary or unlawful interference with his
privacy, family, home or correspondence, nor to unlawful attacks on his honour
and reputation.
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Exhibit 1

CASE NO. 2304
REPORT IN WHICH THE COMMITTEE REQUESTS TO BE KEPT TNFORMEDJ OF

DEVELOPMENTS irgy

Complaint against the Government of Japan presented by the Japan Confederation'
Railway Workers' Unions (JRU)

Allegations: The complainant alleges that on the pretext of certain minor inci(.ien s, th
police conducted massive operations against the complainant and its affiliates, includ
the arrest of seven trade union officers and members and their detention for ten mon:
searches of 134 trade union premises and residences of trade union leaders,
confiscations of 2,757 items of trade union property, thus seriously impeding the
complainants activities and undermining its image to society

C. The Committee's conclusions

1010. The Committee notes that this case concerns allegations that on the pretex
certain minor incidents, the police conducted massive operations against
complainant and its affiliates, including the arrest of seven trade union oﬂic-ers !
members and their detention for ten months, searches of 134 trade union premises

residences of trade union leaders, and confiscations of 2,757 items of trade i
property, thus seriously impeding the complainant.s activities and undermining

image to society.

1011. The Committee observes that one trade union officer and six members of the
JREU which is an affiliate of the complainant (Kunio Yanaji, a full-time union worker,
and Satoru Yamada, Jyun-ichi Uehara, Shuichi Saito, Kakunori Oguro, Tomio Yatsuda,
Keiitsu Ohma who are trade union members), have been indicted for the crim
coercion on the ground that, from 21 January until around the end of June 2001, ‘
intimidated a member of their union 14 times, thus making him secede from the un a
on 28 February 2001 and resign from his job in the East Japan Railway Company on3
July of the same year. According to the Government, the victim submitted an incide
report to the Metropolitan Police Department (MPD) with regard to the alleged coe
on 11 February 2002. The MPD arrested the defendants on 1 November 2002.
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arrest was based on a judicial warrant. According to the Government, there was a need
to arrest the defendants in that they had committed such an organizational, cunning and
atrocious crime that there was a reasonable cause to strongly suspect that they might
destroy, conceal or alter evidence unless they were arrested.

1012. The Committee also observes that the defendants were arrested on 1 November
2002, detained on 3 November 2002 and released on 10 October 2003; thus, they
remained in detention more than 11 months. Requests for bail were dismissed on the
grounds of the possibility of destruction of evidence and escape. The Committee notes
that according to the Government, preventive detention is subject to a general
two-month limit established by law. Any extension beyond the two-month limit must be
accorded every month on the basis of a court decision stating the concrete reasons
thereof. The Committee notes that the reasons put forward in this case for extending the
detention for an additional nine months were according to the Government, the
connection between the position of the defendants and the persons involved in the case,
the substance of the court hearings and the attitude of the defendants in response to this
case. In particular, the Government emphasized that if the defendants were released on
bail at the stage when the examination of the chief and deputy chief of the Urawa Train
Depot was scheduled, there was a reasonable cause to suspect that the defendants would
conspire or exert influence upon the persons related to the case in order to destroy or
alter evidence. The Committee notes that, apparently for the same reasons, the seven
defendants were prohibited from communicating with anyone except their family
members and their attorneys, so that they could not have any contact with other trade
union officers and members. The Committee further notes that the trial of the seven
defendants is currently under way at the Tokyo District Court. The complainant seeks

their acquittal by arguing that the crime of coercion does not apply to the facts of their
case.

1013. The Committee recalls that, in general, measures of preventive detention may
involve a serious interference with trade union activities which can only be justified by
the existence of a serious situation or emergency and which would be open to criticism
unless accompanied by adequate judicial safeguards applied within a reasonable period
[see Digest of decisions and principles of the Freedom of Association Committee, 4th
edition, 1996, para. 85]. The Committee notes that in this case, even though the
Preventive detention exceeded the general two-month limit established by law, each
€xtension was decided in the framework of a judicial procedure. The Committee takes
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note of the fact that the seven trade union officers and members accused of coercion =
have now been released while their trial is under way at the Tokyo District Court. It =
raquests the Government to keep it informed of the progress of the judicial proceedings

and to communicate the final judgement once rendered.

1014. The Committee takes note of the Government's statement that, in order to

investigate this crime after the seven defendants were arrested and detained, 72 trade

union premises and residences of trade union members and officers were searched and

1,870 items were seized, in accordance with warrants issued by the Courts. The
Committee observes that the searches continued in 2003 in response to two incidents. 'lI
On 12 June 2003, the police searched, according to the Government, 35 premises
including the residences of the complainant.s president, two vice-presidents and the
secretary-general, and seized 1,039 items. This action was taken in order to investigate
an incident which had taken place one year earlier, on 21 June 2002, and which was
prosecuted on the basis of the Law on Punishment against Violent and Other Acts. The
Committee takes note of the information provided by the Government concerning the
incident between members of the JR Toukai Union and a supervisory employee of the
JR Toukai Company. Moreover, the Committee notes that in September-October 2003, -
the police searched 63 premises and seized 1,251 items in the process of investigating a -
case of trespass which, according to the Government itself, involved very small damage. :
The incident concerned 11 trade union members who left fliers calling for the release of
the seven defendants in the mailboxes of apartment buildings in Tokyo without the
permission of the residents or janitors. il
1015. The Committee notes that according to the complainant, the searches we e
conducted on the basis of judicial warrants which were overly comprehensive, ordering
the seizure of all sorts of items concerning the formation, history, principles, doctrine,
policy, organizational structure, activities and finance of the JRU, items which:
according to the complainant were totally unrelated to the allegations. The items seized:
allegedly included lists of union members, accounting books, documents related to trials,
legal action documents, computers, mobile phones, pocketbooks, files, books and
magazines. The seizure of these items had, according to the complainant, a negative
impact on its daily trade union activities. In particular, the confiscation of trial-relatec
materials hindered its efforts to defend its members in court. According to the
Government, the wide range of places and items listed in the warrants were justified by
the fact that the law enforcement agencies had to rely on statements of a limited number
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of eyewitnesses and find facts by carefully and widely collecting evidence and
exam?m'ng it closely. All searches and seizures were conducted after a strict judicial
examination by a judge in accordance with the related prescriptions of the Code of
Criminal Procedure and were completely legitimate and proper while the MPD returned
promptly the seized items to their original possessors when they turned out to be less
related to the case and less necessary for proving the case than the MPD initially
believed. The Committee also notes that with regard to the case of trespass, the
Government indicates that the seized items still in custody are to be returned soon, as
their examination has been completed.

1016. While taking due note of the fact that the searches took place on the basis of a
judicial warrant, the Committee notes that the Government has not specified the
grounds on the basis of which the Courts ordered the search of premises other than the
domicile of those accused of the crime of coercion, thus ordering the search of a large
number of trade union offices and residences of trade union officers and members who
were not indicted. The Government has also not indicated the reasons why the seizure
concerned not simply items related to the offences under investigation, but also
anything related to the internal functioning of the complainant trade union (JRU). The
Committee recalls that the defendant in this case is not the JRU but seven of its officers
and members who are, moreover, accused on the basis of ordinary criminal law. The

Committee recalls that any sentences passed on trade unionists on the basis of the

ordinary criminal law should not cause the authorities to adopt a negative attitude
t(fowards the organization of which these persons and others are members [see Digest, op.
cit.,, para. 66]. This is all the more so in this case where sentences have not been
pronounced yet and the procedure is still at the stage of the examination of evidence.
Mf)reover, the' Committee recalls that it has drawn attention to the importance of the
principle that the property of trade unions should enjoy adequate protection. With regard

to searches of trade union premises, it is stated in the resolution on trade union rights

and their relation to civil liberties, adopted by the International Labour Conference at its
54th Session (1970), that the right to adequate protection of trade union property is one
of those civil liberties which are essential for the normal exercise of trade union rights
[seef Digest, op. cit., paras. 184 and 204]. Noting that the searches and confiscations
against the complainant trade union and its members have apparently ceased, the
Committee requests the Government to take all necessary measures in order to ensure
that any remaining confiscated items which do not have a direct connection to the facts
of the case are immediately returned to the complainant and to keep it informed in this-
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respect. It also requests the Government to ensure that the judicial procedures und er
way do not interfere in the free exercise of trade union activities.

1017. The Committee further notes that according to the complainant, the police caused
great damage to its social reputation by making a one-sided announcement to the med
in which it mentioned the involvement of extremists in the union, an accusation whi v
is not even mentioned in the bill of indictment. The Committee notes that in answer nf‘
this allegation, the Government indicates that: (1) according to the indictment, the seven
trade union officers and members are accused of having made verbal threats by usi g,
among other things, the phrase 1 am a member of the Kakumaru sect.; (2) this sect is
the most powerful of all the ultra-leftist violent groups in Japan and gave rise to @
number of terrorism and guerrilla incidents in the past; (3) at present, the sect has deeply
infiltrated the complainant and its affiliate JREU while one of the defendants in this
case is a member of the sect; (4) the abovementioned announcement is not illegal as t
related to matters of public interest and the police had reasonable cause to believe it true
even if it does not prove to be true in the end; (5) the relationship between -'J.
complainant, the JREU and the Kakumaru sect has been publicly known from the
_ investigation of past cases and had already been revealed in statements by the Dire or
of Security Bureau, National Police Agency in the Diet in November 2000 and Februa y
2001; and (6) several newspapers had reported the content of former governme nt

i

statements on this issue in December 2000.

1018. With regard to the Government's comments, the Committee observes that the
alleged infiltration of the complainant by the Kakumaru sect is not included among the
accusations contained in the indictment and that therefore, the Court is not requested to
pronounce itself on this issue. The Committee considers that the police should abstain

from any declaration which might damage the reputation of a trade union as long as the
matters in question have not been confirmed by the judicial authorities. -

The Committee's recommendations

i
1

1019. In the light of its foregoing conclusions, the Committee requests the Governing:
Body to approve the following recommendations: '
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(a) The Committee takes note of the fact that the seven trade union officers and
members accused of coercion have been released while their trial is pendin atatl:l
Tok:yo District Court. It requests the Government to keep it informed of the rog s i‘
the judicial proceedings and to communicate the final judgement once rendcr:d o
.(b) Noting that the searches and confiscations against the complainant trade ll;liOl'l d
its members have apparently ceased, the Committee requests the Government to takea:ll
necessary measures in order to ensure that any remaining confiscated items which d
not have a direct connection to the facts of the case are immediately returned to th0
c:smplainh:nt and to keep it informed in this respect. It also reqﬁests the Government tz
ensur i e

e, im- ' I: :l:; :;:i::_ml procedures under way do not interfere in the free exercise of
(c) The Committee considers that the police should abstain from any declaration which

might damage the reputation of a trade union as long as the matters in question have not
been confirmed by the judicial authorities.
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Go Kajitani
Presic i"ii'h::.
Japan Federation of Bar Associations

L}

Ref: Noll4
28 March 2005

Warning Letter

Masuo Okumura
Commissioner
Tokyo Metropolitan Police Department

Consequent upon our examination into a complaint of human rights violation presente
by the Japan Confederation of Railway Workers’ Unions (hereinafter referred to as JR
‘the Japan Federation of Bar Associations issues the following warning to y ur

department.

(1) Content of the warning |
Regarding the case of alleged coercion by the seven suspects including Kunio Yanaji

which occurred at JR Urawa Electric Train Depot of East Japan Railway Company
(hereinafter referred to as JR-East), your department carried out domiciliary
searches at a total of 64 spots in six prefectures of Kanto and confiscated a total 0
1094 items there on 1, 6, 9, 12, 14 and 17 November, 2002. Though this case took
place at a union facility in JR Urawa Electric Train Depot, the 64 searched n
included not only the East Japan Railway Union (hereinafter referred to as
Omiya District Headquarters to which above-referenced suspects belong and s
sub-branches, but also 7 JREU offices in Tokyo, Yokohama and Odawara, 2
company facilities including a conductors’ depot, and residences, bodies and lockers
of officers belonging to the Central Headquarters and Tokyo District Headquarters
of JREU. The 1094 items included 14 accounting documents, 96 lists of
officers, 11 documents related to the Peace Constitution League (Kyujoren),

documents related to the monthly magazine Shizen to ningen (Humans and nature
and 33 items such as videotapes and documents relating to QC activity and OJT.
However, it seems that searches of the Omiya District Headquarters of JREU and it
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sub-branches, and the above-mentioned 14 JREU accounting documents that were
seized, had little relevance to the alleged coercion, and it can be surmised that this
search and seizure aimed not to establish the allegations but rather to investigate the
complainant trade union’s organization and gain an understanding of its activities.
Thus, it is highly probable that this search and seizure constituted a breach of Article
35 of the Constitution and Articlel7-1 of the International Covenant on Civil and
Political Rights.
Therefore we warn your department not to infringe upon fundamental human rights
by conducting searches and seizures in breach of the above-mentioned Article 35 of
the Constitution and Articlel17-1 of the International Covenant on Civil and Political
Rights.

(2) Reasons for the warning
Described in the enclosed report.
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Exhibit 3 Opinion from an academic
The bonds of fellowship withstanding crackdown on the union

Abridgement of the comment on the Urawa Electric Train Depot Incident

Makoto Kumazawa(*1)

Point 1:
Through reading the document and the record of round-table talk by detained seven
thing but a repression on the

union members, I got the impression that this case is no
trade union activities under the pretext of violation of criminal code. This is the essence,

I think.

Long ago in 1871 th
immunity deal of restraint on bargaining in 1
authorities revised the criminal code in order to
those who didn’t participate in union activities..
movement, and at last in 1875 they succeeded in amendment. In the new le
“When one person is acquitted of a criminal charge, unions or groups

g

was approved. This is the fundamental rule of the immunity from

e Trade Union Act was enacted in England, which settled the
abor market. But at the same time, the.
prohibit the union from dealing with
. Trade unions started a protes
gislation, the

first principle that
are also acquitted”
prosecution for trade union activities. ;

From this view point this case is a backlash that ignored this 130-year-old
fundamental rule. This case can therefore only be called a repression on the trade uni on

activities. L

Point 2: _ .
No one doubts Compulsion (*2) can not be applied to this ‘incident’. I think it i8

obvious in this case. The accused seven workers didn’t hit or kick, did nothing like what

could be called ‘assault’ at all.

To see the matter a little more specifically, the trial record shows
Yoshida was free to walk off from the meeting held to pursue the issue. The mee ing
was considered polite enough to have some workers among the participants freely make
speeches in defense of Mr. Yoshida. I don’t think the ‘incident’ constitutes a crime of

the ‘victim’, MF.

Intimidation or Compulsion...
We know workers are coerced into retirement in a cruel way like a bullying

management which is now promoting restructuring. In West Japan Railway man]
workers have been pushed to suicide by bullying, and one such case is now being

fought in court...
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Point 3:

Criminal .Procedure Law of Japan has been criticized in that, unlike Western and
other countries, it has insufficient regard for human rights. I am an outsider of re ardan
lz';:w,‘ however, I cannot help but be angry about the disregard for human rightsg' ::ig
‘mc-ldlent’ after reading the document and the record of round-table talk. Arrest such
a trivial charges, expanded domiciliary search and long interrogation is.a me:h (;n sfl’::h
used by “special political police”(*3). (I heard it is a matter of common kn cl)ed0 'n
advanced nations that interrogation is limited to one or two hours at one fiw i
longest.) In addition, the visiting rights were denied over long periods, and rt?le "
members were detained in jail for 344 days. Could we say this is normal" I th .
should appeal to public opinion, especially to judicial circles at least al;out zfl}:e:aj

status. It is a big problem that this cruel is i
treatment 1s ignored and |
lawyers and judicial circles. o g il

Point 4:

Relevant to the fabrication of the ‘crime’, the next problem is government side
:J:o::j:l;d; :u:: :lz j?lé (::n KAK".UMARU'(M)”. Maybe prosecutors know it is difficult
: pulsion to this case. So to back up this they are usin
pTopaganda. They stir up such superficial ‘public sentiment’ as “KAKUMARU i /
VIOIetn.t extremist, hence every possible means including rough treatment el
mobilized to control them”. With the aid of the ‘public sentiment’ lik thlc'an "
auth.orities have fabricated the ‘incident’. This is the most disgusting of all —_n
Sl-]'lcc this ‘incident’ was not covered in Kansai area(*5), I don’t Icuow;v whether th
;1:;‘1;: tal;e an unbiased and objective stance or not. But I can say that the attit:c:e 0:'
. iy . y
undennine(: g:sl:oz:;ry.me political repression using the superficial ‘public sentiment’
Ev?rysolzliﬂ,g :l:ser:u;s 'nf: doubt that al‘l' th.e process of this ‘incident’ is a kind of trap.
it plc;:[us whyﬁ the 11'101dent’ was investigated by the Public Safety
- Depmemyo - etropc-alltfm 'Po-hce Department (*6), not by Saitama Prefectural
B asu.n er the _]l..ll'lsdlctlt.)!l, or if Mr. Yoshida filed a suit of his own free
P el ivestlis c:Tlphamzed again an(li again in this book (*7), the Public Safety
gation before Mr. Yoshida’s complaint was filed...

Point 5:

Wh
‘mdiﬁen I read-the record of the round-table talk, I could understand JRU keeps a
on to cultivate equal and democratic relationship between workers, and a warm
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camaraderie has grown on that. L

Unionized workers of any country always tell their workmates “Not to betray your
fallows.” Workers in general were not born with class consciousness. When they can’t
make a living, they instinctually wish to enjoy the favor of Capital and the power to.
maintain their lives. So workers have organized unions, and made appeals to each other
at all times: “Don’t betray your fellows” or “Let’s protect our lives and rights”. '

A typical example was the case of workers in England. The idea: “A scab is much
worse than a thief” was built up. Miners in England staged a strike for one year from
1984 till 1985. (It was not reported in Japan. At that time labor movement in Japan
started to deteriorate.) Miners said in their workplaces: “Going beyond the picket line:
means going beyond the borderline of the class™... 4

* * * -

This is the historical incident for the seven workers. Seven workers, you all are tellers:
of the hard-to-find experience. Please live your life in solidarity with your union fellows
in your workplace. And if the seven workers were pronounced guilty, and if they were
subject to punishment of the management, or dismissed in disgrace, your union should
be energized and ready to launch a counterattack with a strike. This is my opinion.

*] Makoto Kumazawa: A professor of Konan University. Japan’s most insightful
contemporary labor analyst. An author of “Portraits of the Japanese Workplaces: Labo
Movement, Workers and Managers” (translated by Andrew Gordon and Mikiso Mane,
Lightning Source Inc 1996) i
*2 crime of Compulsion: “Those who threaten a person through a notification of
imposing harms to one's life, body, freedom, honor or property, or force a person to do
non-obligatory matters or hinder a person from exercising one's right through violent
means shall be sentenced to prison to no more than three years (Criminal Law,
223) ' , }
*3 gpecial political police: In Japanese, TOKKO. Political police organized in the eré
of Empire of Japan based on Maintenance of Public Order Law. Union or party leaders
academics or journalists who opposed the aggressive war were detained, :’2:_'
executed by the police. 0
*4 KAKUMARU or Japan Revolutionary Communist League- Revolutionar)
Marxist Faction: A leftist group of Trotskyist in Japan. In the era of Japan National
Railways it used to have a certain degree of leverage over railway workers. But now
has carried no weight among them. Japanese government has repeated KAKUMAR
infiltrating into JRU in its campaign, and tried to justify oppression on the union saying
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this is a regulation for the extremist group.

*5 Kansai area: Western area of Japan. Prof. Kumazawa lives in Kansai area.

*6 Second Public Security Division: One section of security police in the Tokyo
Metropolitan Police Department that takes charge of trade unions. JR Urawa Electric
Train Depot is not in Tokyo, but next to it, in Saitama prefecture.

#7 this book: Shujiro Yanagihara ed. Seven Railway Workers detained 344 days
(Hakujunsha 2004); This comment is included in this book.
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Karoshi(deash from overwork) and Karojisatsu(suicide from overwork)
Lawyer Yutaka Iwaki

1 Current State of Karoshi (death from overwork) and Karojisatsu (suicide from
overwork) in Japan

(1) In Japan, karoshi, which is death from cerebrovascular diseases like subarachnoid
hemorrhage or heart diseases like myocardial infarction, and karojisatsu, which is a
suicide due to mental illness or depression, constitute a serious social problem.

(2) While karoshi started increasing in 1987 when production and services rapidly
expanded due to the economic bubble, it remained even after the collapse of the bubble.
In the midst of the enormous workload and greater responsibilities incurred by
employees due to reduced payrolls as a result of drastic restructuring, not only did
karoshi linger on, but karojisatsu also rapidly increased due to increased work time and
mental stress.

(3) Although there are no official statistics on karoshi, it is estimated that around 10,000
to 20,000 people die from overwork every year, which is a significant number of people
when compared with the fatalities from traffic accidents, which are a little less than
10,000 people per year. While the accurate number of karojisatsu is also unknown, the
number of suicides consecutively marked over 30,000 in the past six years in Japan, and
it is estimated that there must be 2,000 to 3,000 karojisatsu, considering the reasons for
these suicides, such as economic problems, and the number of suicides committed in the
workplace.

(4) The surviving families that suddenly lost beloved husbands or fathers due to karoshi
or karojisatsu are thrown into a miserable environment. Particularly, those families, who
lost husbands or fathers in their prime who have been the financial mainstays, face not
only mental but also financial difficulties. The death retirement allowance from
companies is scant, and the amount of survivors’ pensions paid from the employees’
pension program is also meager. These families may not be able to pay back a housing
loan or pay expenses for children’s education, to say nothing of living expenses. It is
worse in the case of karojisatsu. This is because the bereaved and their relatives would
not make public the fact that their husbands, fathers, or children died from suicide since
People in Japan have a negative image of committing suicide.

(5) In Japan, there is a workers® accident compensation insurance system, which is
Managed by the government to compensate workers who died from work-related
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accidents. Although the government compensates karoshi and Kkarojisatsu as
these cases fulfill the predetermined certification criteria, not
the number of applications &

work-related accidents, if
many bereaved families apply for it. Nevertheless,
certifications is increasing as the figures below show.

<Figure 1> Changes in the number of work-related compensation applications an
certifications involving cerebral and heart diseases (including those not culmmatmg

death)
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<Figure 2> Changes in the number of work-related compensation applications
certifications involving mental disorders (including onsets of a mental disease anc

attempted suicides)
%0 - 524
&Enu i 447 HEE
AT 341
aoo | 265
212 et . 1 ; .
200 F [T : SR S
- | diil 70 : fa5e8
100 E::::: a6 @ :::::: N &-;::::
0 ) L Rl SE o L i i
128K 135K 145 E 15 E 165 E

[oHERHE  SREM |

608

2 Background of Karoshi and Karojisatsu

Reasons for the drastic increase in karoshi and karojisatsu are as follows:

1. As mentioned above, the work environment surrounding workers is deteriorating due
to the current lingering recession;

2. The influence and leadership of labor unions that are supposed to protect the working
conditions of workers are declining due to decreasing union membership;

and 3. Failure to fully observe the Labor Standards Law since the law that specified the
minimum work conditions for workers has been relaxed and unpaid overtime work
cases, the so-called service overtime work, have been left unattended.

3 Efforts on the Part of Lawyers

Lawyers in Japan have supported the bereaved victims of karoshi and karojisatsu with
their applications for the workmen’s compensation by establishing a karoshi hotline and
the National Defense Council for Victims of Karoshi in 1988. Moreover, we have filed
administrative lawsuits, such as a suit against the head of the relevant labor standards
supervision office for not certifying karoshi as work-related accidents, damage suits
against companies responsible for karoshi, and criminal complaints and indictments
against companies for the violation of the Labor Standards Law. These efforts have led
to an increase in the winning of cases at district and high courts, and finally in March
2000, the Supreme Court made an unprecedented ruling on the Dentsu case, where a
24-year-old young man committed suicide at his workplace after long hours of work, as
follows: “Since it is widely known that if workers accumulate excessive fatigue or
mental stress due to continued long hours of work, it may damage their physical and
mental health, when employers assign duties to employees and manage them, they are
obliged to ensure that the excessive accumulation of fatigue and mental stress associated
with work will not damage the physical and mental health of workers.” The court
decision clearly showed the legal conscience of Japan. Drawing on this court ruling, we,
Japanese lawyers, intend to further intensify our efforts toward the relief and prevention
of karoshi and karojisatsu.
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