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Conditions for Japanese Participation in the Asian Community

July 7, 2005
Masanori Ikeda, Attorney

1. A trend toward a community of peace has begun in Asian countries

In Session 1 (on the theme of achieving peace) of the 2001 Conference of Lawyers
of Asia and the Pacific held in Hanoi, Vietnam I spoke on “A Blueprint for the Asian
Community of Peace.” After the session I exchanged views with a young lawyer employed
at Vietnam’s Ministry of Foreign Affairs who chaired the session, and was able to learn
about Vietnam’s foreign policy. He enthusiastically related the chain of events in which,
after World War II ended with Japan’s surrender, armed conflict over rights to the Spratly
Islands was anticipated among Southeast Asian countries, so to avoid this the countries in
this region continued diplomatic efforts to resolve the conflict through dialog instead of
arms. As a result, in 1976, the year after the Vietnam War ended, five countries signed the

. Treaty of Amity and Cooperation in Southeast Asia, which shortly thereafter encompassed
10 countries. Southeast Asians are enthusiastic about building an Asia of peace, and |
sensed some of that enthusiasm through my dialog with this confident young man of
Vietnam, which has the uncommon experience of resisting and beating back invasions by
the representative world colonial powers of France, Japan, and the US over the last half
century. At the same time, I was surprised that 20 years ago in Southeast Asia people had
started work on what I've presented as my idea for an Asian community of peace, and I
was moved that the first step was the same key concept of “no more war.” This was the
discovery in the invaded land of another world that I had not imagined. The day after my
statement in the session, a TV journalist ask me about the intent behind the Asian
community of peace, and I explained my thinking that, as restitution for the aggression
against other Asian nations, Japan should make a contribution, based on the principles of
its peace constitution, to preventing another calamity of war in Asia. A Japanese friend and
participant told me that the interview had been broadcast that night.

Just two years later in 2003 the Treaty of Amity was joined by China, India,
Pakistan, and Russia, and in 2004 by Japan and South Korea. With these additions, all of
Asia’s major countries were parties to the treaty, and the time had come when Asia would
jointly agree to peaceful resolutions of conflicts. Through the diverse and positive
diplomatic efforts subsequently made primarily by Malaysia and other Southeast Asian
countries, one can see the orientation toward the future achievement of an economic
community, a cultural and social community, and a security community in Asia.

2. Significance of the Asian community

Realization of this blueprint for an Asian community signifies the birth in Asia of a
Separate and broad security community area which does not accept the US-led global
Strategy concept and its basic foreign policy of resolving disputes through force of arms.
Further, its goal is preventing a repeat of the calamity of war. This is a serious matter to the
US government, and to the J apanese government which uncritically follows it. It is likely
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these governments will scheme to use whatever means they can to obstruct this
unstoppable trend in Asia. There is a difference in values between the US and Asia. Whil
Asia wants to stop war because it has experienced its horrors, the US has not been touche
by war and desires to resolve disputes through the force of arms. Japan must choose
no-war route in line with the basic principle of its constitution. The Japan-US military
alliance is unnecessary to the Asian community of peace concept, and is injurious to Asia

peace.

3. The ideal of peace and trust among nations support the Asian peace community concep

The community that Asian countries want to achieve is characterized by great
diversity and complexity in terms of national interests and situations, such as socialist
countries, capitalist countries, nuclear powers, non-nuclear powers, countries having
military alliances with the US, nonaligned countries which refuse military alliances, twe
large countries with populations exceeding 1 billion, and some medium-sized and s
countries. One would naturally think that mutual cooperation would be impossible fo
a diverse group, yet countries which have acceded to the Treaty of Amity have achievt
unity around this point of agreement on peace, on which Article 13 says that parties “s
refrain from the threat or use of force and shall at all times settle such disputes among
themselves through friendly negotiations.” This arrangement can be considered a produe
of the ultimate human wisdom of never again going to war, a desire that grew out of |
indescribable horror visited on Asians by a long war. Further, this arrangement is buil
the foundation afforded by a relationship of trust. Relationships of trust between nati
and ethnic groups, which are the foundation for the community’s unity, are built on t
platform of past interaction. If something has happened in the recent past which dest
that relationship of trust, recovery will be impossible unless that act of destructionis
atoned for with sincerity. In the case of Japan, there is a special problem with the :
relationship of trust between Japan and other Asian countries. I shall therefore move on

an exploration of that relationship. 4
4. Problems related to trust between Japan and other Asian signatories of the Treaty of
Amity

Almost all the treaty signatories suffered aggression by the Japanese emperor’
military under his orders for the approximately 70 years from the late 19th century to the
end of WWIL What is more, those Asian countries never attacked Japan or displayed any
intention of doing so. Hence the relationship between Japan and the other Asian treaty
parties is that of aggressor and victims, respectively. This situation makes it impossible 1€
build a relationship of trust. To recover that trust, we need to identify the cause that
destroyed that trust and examine its result, then take action needed for recovery. :

And in Japan’s case another problem related to trust with other treaty signatories 1
dependence on the Japan-US military alliance for Japan’s security. Signatories other tha
Japan and South Korea are all members of the Non-Aligned Movement (China is an
observer). A problem in building trust is that the purpose of the Japan-US alliance is in
incompatible with the purposes of the Non-Aligned Movement and the Treaty of Amity.

As this shows, just signing the treaty is not enough for Japan to gain back lost trus
within the Asian community. Japan must of course make amends for its history as an
aggressor and reconsider its military alliance with the US. i
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5. Recognizing the facts of aggression is needed to recover trust

mﬂimyl_det s take a brief look at the facts on the harm visited on Asia by the emperor’s

' The Emperor Meiji’s government, which started in 1868, did not wait to establish a
constitution before creating a military, deploying forces to Taiwan and Korea, and
launching the prelude to aggression in Asia.

In 1889 Emperor Meiji enacted the Constitution of the Empire i
speclﬁed.tha-t the emperor is the sacred ruler. The imperial govcmﬂlcnt(j fvjl?:l: :e:;ahé‘l:i};hed
the const:tutlgn, was a ]atecomer to the contest for colonies in Asia by the civilized
ad.v'anccd nations, and it deployed “a military unafraid to die for the emperor” to carry out
rqllxtary operations. Japan had one conquest after another starting with the 1994
Sino-J apanese War, and continuing with the rule of Taiwan, the Russo-Japanese War, and
the annexation of Korea (both current Korean governments have affirmed that the ’
annexat}on treaty is invalid). Then Japan set its sights on China.

. apan’s government feared the influence on its people of the i i
whnc_h occurred during the First World War, and it creal:edl:l repressi\lr{euls:\lavm::ﬁre‘zloil: o
Put'Jhc Order Maintenance Act. This was effective in thoroughly repressing citizen
resistance movements against the policy of expanding aggression in Asia, and in ultimatel
eliminating @e movements against aggression and for democracy. d

In tl:_us way the aggression in Asia was further reinforced, leading to a chain of
events starting with the invasion of China on the pretext of the 1931 Manchurian Incident
(th§ League of Nations Council resolved that Japan’s military action was aggression
WhJ.Ch triggered Japan’s withdrawal from the League), and proceeding to the Shangl;ai
Inf:{dent, founding a puppet government called Manchukuo in China, and sending large
military forces to China on the pretext of minor incidents. Further, Japan expanded thge war
front across all of China, advanced into French Indochina to the séuth and, under the
dGeclaratlon of war by Emperor Hirohito, launched into the Pacific Wa’r. Th:a Imperial
As;zls'lzril;:; 'surrendercd to the US, Britain, France, China, Russia, and the other allies in

N This is how, over the 70 years from Emperor Meiji’s ascensi "
m:illtary :o;;:e inf\f;ded Asia and inflicted on mall:;y Asians‘l incalcc::s:;sé(l): d;hrz:glzzirgr ’
indescribable suffering including death, deprivati i ;
i St 5 i g i eprivation, rape, and destruction before Japan’s

6. Recognizing that Japan was based on emperor sovereignty is necessary to regain trust.

acknow(lzeijré;? characteristics of the emperor-sovereign nation-state must be

A.  The Constitution of the Empire of Japan claimed the emperor’s divinity by saying
he was saf:rf:d and inviolable, and provided that he ruled the nation as sovereign
This provision was effectively used to make the citizens cooperate in the war .

B. Provolsmns in the Imperial Constitution to protect the citizens’ human rights \J;!erc
nommalland limited by law. Under provisions on the sacredness of the emperor.
human rights were ignored as the citizens were obliged to die for the divine
emperor.

C.  Soldiers of the emperor’s military, who did not value human life, had no
awareness of respect for the lives and human rights of people in ;he countries
they invaded. They tortured and abused prisoners, used and killed prisoners in
human experimentation and combat training, and they committed inhumane acts
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against noncombatants such as butchery, rape, plunder, destruction, and arson,
D. Provisions on the emperor’s right of rule say that the emperor is the head of state
who represents Japan to other countries. This means that the emperor bore the

greatest responsibility for the war of aggression. .

7. Implement the peace constitution to recover the trust of Asian countries victimized.in_'
the war af

(1) In both domestic politics and foreign policy, observe and implement the peace
constitution’s Article 9 provisions for renouncing war and not maintaining war potential.
The basic principle of the preamble and Article 9 is predicated on never again being

visited with the horrors of war through the action of government. It is a philosophy that
carries even further the idea behind the Asian community of peace. Its implementation is
the minimum necessary condition for recovering the trust of countries which have signed
the Treaty of Amity. This is because Japan has a history of military aggression against
other Asian countries. &
|

(2) In both domestic politics and foreign policy, observe and implement the peace
constitution’s provisions for citizen sovereignty and basic human rights. "

The constitution’s provisions on the sovereignty of the people and basic human
rights require that a democratic nation be built through the unceasing efforts of the peop le.
These human rights-related provisions were missing from the emperor-sovereign Imperie
Constitution.

Human rights provisions are inseparable from peace because they are potent .
weapons when battling poverty-wealth inequity, poverty, violence, threats, refusal to have
dialog, the tyranny of society’s strong against the weak, and other problems. "

1
8. Discard contempt for Asia, and carry out measures for recovery from aggression-causee
harm. ;

'."

1A
In the process of carrying out the aforementioned actions for recovering trust, Japa
would recognize the historical facts of its aggression and the error of its contempt for othe
Asian countries, and consider what should be done to recover from the damage. Japan mui
take the measures needed after having found what the people of Asia want. There are no
doubt many things that must be done in addition to apologies and compensation. A
revolution in consciousness for the Japanese government and people is essential.

9. If Japan participates in this Asian community of peace, which is now in the process of
formation, while making efforts like those above to recover trust, it is virtually guaranteed
that Japan and the rest of Asia will achieve peaceful coexistence and co-prosperity (the

right to live in peace) which do not rely on the force of arms.
If this comes about, Japan will no longer need its Self-Defense Forces, US military

bases, or US forces stationed in Japan, and the Japan-US military alliance will no long

necessary.
If Japan does not achieve this recovery of trust, it will be left out of the joint

prosperity of the Asian community of peace.
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Article 9 of J hpan’s Constitution and Efforts for Constitutional Revision

Satoshi Matsushima, Lawyer
Japan Lawyers Association for Freedom

1. Japanese aggression in Asia, and Japan’s constitution

Japan’s aggression in Asia began with the deployment of troops to Taiwan in 1874,
and progressed to the Sino-Japanese War (1894), the Russo-Japanese War (1904), the
annexation of Korea (1910), the Second Sino-Japanese War (1937), and the Pacific War
(1941), coming to an end on August 15, 1945 with Japan’s defeat. The result was over 20
million victims in Asian countries other than Japan, about 3 million Japanese, and the scars of
war and colonial rule.

Japan was placed under American military occupation, and the authorities carried out
reforms on national institutions with a basic agenda calling for demilitarization and
democratization. Japan’s constitution was enacted on November 3, 1946 in this process of
demilitarization and democratization.

2. Peace provisions of the Japanese constitution

The constitution’s Preamble reads: “We recognize that all peoples of the world have
the right to live in peace, free from fear and want,” while Article 9.1 says, “Aspiring
sincerely to an international peace based on justice and order, the Japanese people forever
renounce war as a sovereign right of the nation and the threat or use of force as means of
settling international disputes,” and 9.2 says, “In order to accomplish the aim of the preceding
paragraph, land, sea, and air forces, as well as other war potential, will never be maintained.
The right of belligerency of the state will not be recognized.”

The Preamble recognizes that all peoples of the world have the right to live in peace,
Article 9.1 renounces war and the threat or use of force, and Article 9.2 says Japan shall have
no war potential and denies the state’s right of belligerency.

Japan’s constitution recognizes that everyone in the world has the right to live in
peace, and that Japan renounces not only wars of aggression, but even war in self-defense,
and bans the maintenance of a military for that purpose. The document’s singularity is in
these idealistic and pioneering provisions.

3. Behind the enactment of the constitution

Japan’s constitution with these singular provisions arose out of the military and
political tensions in Asia in 1945 and 1946.

To Japan’s rulers, who had accepted unconditional surrender in 1945, the sole and
overriding item on the agenda was maintaining the emperor system, which was the existing
state system with the emperor at the center. Preserving this system consumed them. General
Head Quarters (GHQ), the occupying authority headed by General Douglas MacArthur, also
decided to keep the emperor system so that occupying and governing Japan would proceed
smoothly. In that sense, the Japanese and US rulers were accomplices in granting immunity
to the emperor, and this was the starting point of forming the subsequent subordinate
relationship of Japan to the US.
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When the constitution was being prepared, the International Military Tribunal for the
Far East was about to begin trying war criminals (May 3, 1946). Australia and the Soviet
Union were calling for prosecution of the emperor, and some Americans were also saying .
that his war responsibility should be inquired into. Japanese and US rulers imposed ,
responsibility for the war in Asia and the Pacific on a handful of nationalists (soldiers and :
militarists) and absolved the emperor of responsibility. Letting the emperor off the hook was
part of a package deal with Article 9, i.e., Japan’s disarmament and renunciation of war.
GHQ’s General Whitney wrote to Joji Matsumoto, who headed the Constitutional Problems
Investigation Committee, “As you may or may not know, the Supreme Commander has beg
unyielding in his defense of your Emperor against increasing pressure from the outside to
render him subject to war criminal investigation... But, gentlemen, the Supreme Commande
is not omnipotent. He feels, however, that acceptance of the provisions of this new
Constitution would render the Emperor practically unassailable.” Japan’s rulers accepted -
GHQ’s policy, and won immunity for the emperor in return for Japan’s disarmament. Tha
why the emperor system still exists. A

Owing to Okinawa’s geopolitical position, the US separated it from Japan and made
into a strategic military base in Asia. (In straight-line distance, Taipei, Shanghai, and Pusa
are within 1,000 km; Seoul and Pyongyang are within 1,500 km; and Tokyo, Manila, Hong
Kong, and Beijing are within 2,000 km). '

4. The historical role of Article 9
Apart from the political agenda on the minds of the framers, the constitution’s peact
provisions have played a definite role for peace in Asia since 1945. v
In 1945, Japanese militarism (imperialism) was the biggest peace-disturbing factor:
Asia. As such, Japan’s disarmament and demilitarization lead directly to peace in Asia. Sing
that time these constitutional peace provisions, in combination with Japan’s popular
movement and peace movement, have put the brakes on military invasion and the use of
military force by Japan abroad, including other Asian countries. 4
Generally the Japanese people have been favorably disposed toward these peace
provisions. Entrusting to this new constitution a future of liberation from poverty, war, and
the repression of freedom, they understood the constitution as a pledge to never again m
war. Yet, at the same time, they did not call for a thorough accounting of the responsibility €
the emperor — the person with ultimate responsibility for sending over 3 million of his
countrymen to their deaths — and even now nothing is done about the responsibility
war against, and colonial rule of, other Asian peoples. During the Cold War, many countrié
bowed to US pressure by waiving their right to demand reparations from Japan. South Kore
the Philippines, Indonesia, and other countries gained compensation through economic
cooperation. This is the source of one factor underlying the contemporary issue of “history
perceptions.” (See the report of Akira Izumisawa on the issue of history perceptions.)

5. The SDF and the shift in the US strategy toward Japan i

The global (Asia) strategy of the US, which occupied Japan, was the demilitarizatiol
and incapacitation of Japan, assuming that China would be pro-America. But that strate;
underwent a major transformation with the 1949 founding of the People’s Republic of
and the 1950 Korean War, to which the US sent nearly all the troops stationed in Japan,
launching the National Police Reserve as a defensive force to take the place of US forces ir

Japan. (At this time a number of plots including the Shimoyama, Mitaka, and Matsukawa

484

incidents occurred in Japan, and these were used as a pretext to suppress communists and
oreans.)

b Later the National Police Reserve became the Self-Defense Forces (SDF), which

steadily strengthened and expanded with the former Soviet Union as the imagined enemy. To

make Japan into an “anti-communism bulwark,” the US brought Japan back into international

society with the San Francisco Peace Treaty on September 8, 1951, and on the same day the

two governments signed the Japan-US Security Treaty, under which Japan provides the US

- military with bases.

In response to the creation of the SDF (military forces) under the Japanese
constitution, which stipulates disarmament and the renunciation of war, the Japanese people
used Article 9 as their authority in seeking confirmation that the SDF are unconstitutional,
and their dissolution.

The citizen movement making an issue of the SDF’s unconstitutionality and resisting
their expansion has used Article 9 as a tool in a number of lawsuits including the Eniwa
Jawsuit, which arose from the act of cutting an SDF communication line in a protest of
live-fire target practice; the Naganuma Base lawsuit, in which people living near the base
filed suit claiming that an SDF missile base violates their right to live in peace; and the
Hyakuri Air Base lawsuit, whose issue was the unconstitutionality of land acquisition for
building an SDF air base.

In equipment and size, the SDF are indeed military forces and clearly violate Article 9.

Yet, Japan’s Supreme Court avoided a constitutional judgment and virtually approved their
existence (see the report by Naoki Nakano on the role of courts and an assessment of it). As a
result, these military forces known as the SDF exist even now despite the constitution’s
Article 9.

Although the SDF remains in existence, Article 9 still imposes constraints on its
actions: the SDF is prevented from using the force of arms abroad, and because Article 9
prohibits collective self-defense, the SDF are not allowed to engage in “joint military action”
with US forces (the Japanese government’s final authentic interpretation). Indeed, the SDF
were not sent to the battlefield in the Korean War or the Vietnam War, and Japan has always

' functioned as a logistic support base and supply base for US forces.

In contrast to the “war state” previous to 1945, since 1945 Japan has sometimes called
itself a “peace state.” However, it is better to call Japan a “military base state” in the sense
that it has always played the role of logistic support base and supply base for US forces.

6. Why is constitutional amendment deemed necessary?

Amending the constitution would be none other than removing the restrictions
imposed by the constitution to allow SDF military actions abroad, and joint military actions
while integrated with US forces (i.e., restructuring Japan from a “military base state” to a
“war state”).

The US review of its Asia strategy in the post-Cold War years led to the Japan-US
Joint Declaration on Security (a redefinition of Japan-US security) in 1996. It specifically
stated that the sphere of action of US forces in Japan would grow from the Far East to the
Asia-Pacific region and to global scale, and it pledged that in the Asia-Pacific region Japan
would assume a part of the military role. This was fleshed out in the 1997 Japan-US “New
Guidelines™ and Japan’s 1999 Japan-Area Situations Law.

Nevertheless, in a bipartisan 2000 report titled The United States and Japan:
Advancing Toward a Mature Partnership (“Armitage-Nye Report”), the US said: “Japan's
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prohibition against collective self-defense is a constraint on alliance cooperation. Lifting t
prohibition would allow for closer and more efficient security cooperation.” This report is
virtual demand from the US for Japan to amend its constitution.
The US has set to work on transforming its military from the Cold War force that
assumed large-scale conflict to a global force that is maneuverable and flexible. This isa’
security strategy review that was occasioned by 9/11. This strategy assigns the highest
precedence to defending the US mainland, considers responding to terrorist attacks and u
threats to be a matter of urgency, and stresses the transformation from a force that assumes
large-scale conflict to a maneuverable and flexible military. '
In Asia, the region stretching from Northeast Asia to the Middle East is called the
“arc of instability.” With responses toward the Middle East for the time being and Chma
the future in mind, Japan is seen as the strategic nucleus, and US forces in Japan are bein|
reorganized into the command post for forward deployment into this arc of instability. The
US wants to reinforce the headquarters function and responsiveness of bases while
maintaining US troop strength in Japan, and is trying to integrate its US forces with the SE
Japan is likewise trying to build a tightly knit relationship, having in mind joint military
action by US forces and the SDF. America’s Japan strategy is shifting from burdenshari g
power-sharing, and it aims to heighten US military efficiency by, for example, incorpora
Japan’s human and physwal resources into the US military’s strategic system, having mut
operation of US bases in Japan, and improving supply capability.
Article 9 is the biggest impediment to this J apanese-US joint strategy, so the aim i
change Article 9 to remove the prohibition on exercising the collective right of self-defensi
i.e., joint military action. -
7. Political situation regarding the constitution
In January 2000 the Diet (House of Representatives and House of Councilors)
the Research Commission on the Constitution for the purpose of “ conducting broad and
comprehensive research on the Constitution of Japan.” This April it issued a final report
suggesting that constitutional amendments would be made. 1y
The governing Liberal Democratic Party (LDP) wants to amend the constitution in
2007. In June 2004 it released “Talking Points,” and this July the Constitutional Draf’ting'
Committee released the first outline of the draft of the new constitution. Plans call for
releasing the draft of the new constitution at the LDP convention in November. The
Democratic Party, the largest opposition party, is working on its own “constitutional
recommendations,” which call for amendments.
The Constitution requires that amendments “shall be initiated by the Diet, through ¢
concurring vote of two-thirds or more of all the members of each House.” Current
the political parties in the Diet are LDP (250/114), Democratic Party (176/84), Komeito
(34/24), Communist Party (9/9), Social Democratic Party (6/6), and others (3/5)
(parenthetical figures are numbers of legislators in the House of Representatives and House
of Councilors, respectively). Only the Communist Party and the Social Democratic Party
unequivocally against amending the constitution, and they are a minority in the Diet.
Three organizations set up by Japan’s major corporate leaders — Japan Associat
of Corporate Executives (JACE), The Japan Chamber of Commerce and Industry (JCC
Nippon Keidanren — have all released their own recommendations and opinionson
amending the constitution. In April 2003 JACE released an opinion seeking the ame
of Article 9 and other provisions, while in November 2004 JCCI published an opinion st

1L '-_.
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that Article 9 should be amended to allow the exercise of the collective right of self-defense.
In January 2005 Keidanren issued a report entitled “Considering Japan’s Basic Problems,”
which for the time being seeks amendments for Articles 9 and 96 (procedures for
constitutional amendments).

Citizen sentiment on amending the constitution is 56% in favor and 33% opposed,
while on amending Article 9, 36% are in favor and 51% are opposed (Asahi Shimbun survey
of April 2005). Although opposition to amending Article 9 still has the majority, the
percentage opposed declines year by year.

For those Japanese who want peace, there is now an “Article 9 Association” whose
nationwide organization began at the call of nine inaugural members including a Nobel Prize
laureate author. NGOs and a variety of other grassroots organizations, lawyers’ groups, and
the Center for Cooperation in Opposing Constitutional Amendment, which is composed

mainly of labor unions, have joined the campaign to protect Article 9, and other resistance
includes a lawsuit with over 3,000 plaintiffs contending that sending the SDF to Iraq is
unconstitutional. But these efforts haven’t yet become powerful enough to stop constitutional
amendment.

8. Thumbs down by Asian peoples needed on Article 9 amendment

At this time in Japan we are about to see a final settlement in the confrontation and
dispute over Article 9 that have continued for the past half century. Amending Article 9 to
recognize the existence of the SDF and to remove constraints on the right of collective
self-defense means that Japan, which has the SDF backed by the world’s second-largest
economy and third-largest military expenditures, would become a war-making state along
with the US around the world. Especially in Asia, Japan would again become a disturber of
the peace. The constitution’s peace provisions (the Preamble and Article 9) arise out of
Japan’s contrition over responsibility for the war and colonial rule. Their existence was a
condition for postwar Japan'’s reinstatement to international society, and a pledge of peace to
the peoples of other Asian countries. Thus the nations and peoples of the world, especnally
those of Asia, have a right to speak out against the amendment of Japan’s constitution, i.e.,
against Japan’s violation of its pledge.

For peace in Asia, my hope is that the lawyers and peoples of other Asian countries
will take action with those of Japan to stop amendment of Japan’s constitution.
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Japan's Constitutional Amendment and Peace in Asia
Kyeong-ju Lee, Inha Univ., ROK

1. Research Commission on the Constitution and the Issue of a Constitutional

Amendment
1-1 Report of the research commission on the constitution

The research commission on the constitution, a Lower House panel on constitutional

reform presented a final report to the Speaker on 14 April 2005 after ending a five-year

review. It was followed by an Upper House panel, which submitted a similar report in

April. |
The Japanese Constitution, which was established on 13 Nov. 1946 and came into effect

on 3 May 1947, has been called a pacifism constitution since it contained the following

principles of disarmament and pacifism in Article 9.According to the article, Japan is

prohibited from having the army, navy and air forces.

Clause 1: Aspiring sincerely to an international peace based on justice and order, the
Japanese people forever renounce war as a sovereign right of the nation and the threat or
use of force as means of settling international disputes. '

Clause 2:In order to accomplish the aim of the preceding paragraph, land, sea, and air
forces, as well as other war potential, will never be maintained.The right of belligerency
of the state will not be recognized.

The operation of Self-Defense Force(SDF) in 1954 and security treaties with the U.S.,
however, sparked an endless controversy over the constitutional violation.

Against this backdrop, as the Diet decided to launch constitutional review panels, the
Lower House and the Upper House set up their own review commissions respectively.
The Lower House panel suggested the need to review the constitution on the ground that
the present constitution was out of touch with today, emphasizing the gap between
constitutional regulation and reality. The panel added that the changing international
environment highlighted the need of ev'e'r*incre_asing Japan's cooperation with the
international community, which witnessed the 9/11 terrorist attacks and North Korea's
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nuclear ambition.
As a result of the five-year review, the Lower House panel presented a 683 page-lon
report, which started with the majority opinions that constitutional modification
regarding the right to self-defense and SDF should not be denied, and the presen
system of symbolic emperor be maintained. The Upper House review panel reached
consensus on maintaining Clausel, Article 9 while not reaching a consensus on
maintenance of Clause 2 Article 9, the issue that the symbolic emperor should ""_,.-;_
the chief of the state. ;
Although those contents may seem to include various opinions, the fact is that the repo
contains, in regards to Article 9, words that they do not deny a certain kind _=3":-'
modification. Such 'some modification' handles complementary measures to clarify the
constitutional ground of the right to self-defense and change from Self-Defense Force tc
military forces, and therefore, implies the empowerment of SDF \‘.hrough_l
constitutional amendment. For this reason, Asian nations, including Korea, which I :_It:.:_:
appalling memories of the Japanese rule, view such a movement of Japan as a
threat to peace in Asia. )

1-2 History of Japanese attempts to amend the constitution

The attitude of the Japanese government toward the right to self-defense and SDF .,,';._v__.
continued to change. At the time when the constitution was written, then prime mir :;lf'i_'_
Yoshida denied even the right to self-defense. Around the Korean War in the Ifi'.-:-_--
however, he changed his attitude by saying that the constitution did not deny the right to
self-defense. b

When the launch of SDF in July 1954, came under attack for violating Article 9 since it
was part of war potential, the Japanese responded by stressing that SDF was just .
defense, so called minimum ability, not aggression. Against this backdrop, in order
resolve the possibility of relentless controversy over violation of the constitution and to
strengthen SDF, the ruling parties such as the LDP played the leading role in unfoldi -f-i
a discourse about a constitutional amendment. ]
In 1957, the government tried to set up a commission to review the constitution in he
Diet. Objection from the opposition parties and the public made the commission belo ng.
to the Cabinet, not the Diet, and the commission ended its operation in 1964 without
any substantive outcomes after publishing some reports. Since then, renouncing
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effort to amend the constitution, the government has maintained that since SDF was a
minimum defensive force , its maintenance does not violate the constitution. In the
1980s, in the name of coming to terms with the post-war politics, the ruling party tried
another revision, to no avail.

In spite of numerous failures, the Japanese seemed to never abandon their efforts to
widen the gap between the constitutional regulations and their military ambition by
extending the operation of SDF. The 1992 PKO Cooperation Law sent Japanese troops
abroad and the 1999 Shuhenzitaihou (a newly revised law letting the U.S. use Japanese
military bases during war time) let the Japanese troops provide backup during times of
war. In the end, the 2003 Iraq special law let the troops be sent to areas of conflict
during the war.

In regards to dealing with SDF, while Japan took a passive stance in the 1980s by
arbitrarily interpreting the constitution, it actively tried to revise the constitution by
sending SDF overseas and widening the gap between reality of the deployment and the
constraints written in the constitution. This argument turns out to be more persuasive
when considering that the Lower House panel pointed out the widening gap between the
constitution and today's reality, bringing the rationale behind reviewing the present
constitution. Of course, the panel reasoned on the surface that Japan should make more
contribution to the international community.

The right-winged media such as Daily Yomouri were at the forefront of developing an
environment for the revision. The review panel of the Upper House also presented the
gist of a constitutional amendment on 17 Nov. 2004. Furthermore, the ruling
Democratic Liberal Party (LDP) said that it would present its own version of an
amended constitution on 15 Nov. this year, on the day of its 50th anniversary ,
escalating regional tension.

2. Problems with the Constitutional Review Panels and Prerequisites for the
Constitutional Amendment

2-1 Problems with the constitutional review panels
The Upper House and Lower House commissions concluded their reports through

majority vote and the Lower House Panel went further to declare its decision to be final.
The lengthy reports contain contents that are far from the large-scale and comprehensive
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which is required under the Diet Law, Cla se
d the evaluaﬁ'__
the reports

investigation of the Japanese constitution,
6, Article 102. Rather than the issue of Japan's responsibility for war an
of the state's responsibility and consciousness regarding the constitution,
only deal with justifications to revise the present constitution by reviewing

relevant clause and the relevant issues in detail.

Their review over Article 9 is a case in point. Despite its stipulation of abo
potential, the panels failed to review whether half-century long SDF since 1945 has met
such a neglect of duty. Furthermore, there are s ., _

lishing war

the principles of the constitution,
other problems: The fact that an emperor who was responsible for the war and a sys em

of imperialism, albeit only symbolic, coexists with Article 9 which provides for
disarmament and pacifism, in ignorance of the traditional, historical treatment of

disarmament, pacifism and relationship between responsibility for war is a major ca

for concern.
As for decision-making process, their heavy resort to majority vote excludes various

opinions. The Lower House panel was composed of 26 from the LDP out of total 50;
and 4 from another allied ruling party, Komeitou. Despite such a dominant majority:
er composition within the panel, agenda decision depends on a majority vote
" As for Article 9, an opinior

memb
Nonetheless, the results are concluded as "major opinions
labeled as "majority" stating that "the constitutional principles regarding the right to
self-defense and SDF are not denied a certain kind of modification" is a case in point. -

§

2-2 Pre-requisites for a constitutional amendment

In order to recover the trust of victimized Asian nations, a sincere constitutional revi
should precede the Japan's constitutional discussion. First of all, the Japanese need 0
reflect how their reality is out of touch with the constitutional regulations, not the othe
W

way around. In other words, comprehensive and extensive reflection, such as
made the current state far from the regulations?" and "Who should take the responsib:
and what should be done?, should go in advance. SDF has 190,000 personnel and 1
of them are officers. In addition, Japan is the world's second largest country in mi itary
spending. Furthermore, the 1992 PKO Cooperation Law opened the door to the overseas
deployment of SDF, and the Iraq special law let Japan deploy its troops during wat
although non-combatant soldiers. All this tells that time has come to reflect how far ; ' €

present situation goes from the constitutional principles. K
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Second, considering the fact that the Japanese constitution was established after the
perpetrator lost the second World War in the end, such an emphasis on disarmament and
de-militarization written in the constitution came needs to be more reminded. The
coercion of the Allies' supreme command cannot be an excuse. The matter is why the
command could not help arranging that constitutional draft, why the Allies did not have
any choice but to attack Japan and how Japan's war crimes are related to the principles
of disarmament and de-militarization Japan had to accept. In other words, a review
based on historical contexts should be preceded. In addition, the Japanese need to reflect
whether their post-war compensation cases such as sex-slave women and involuntary
drafting were enough to meet the foundation of their present constitution.

Third, a sincere comparative reflection on the constitution based on Article 9 should
focus on a universal, forward-looking and non-military pacifism. The Japanese
constit%ltion has not reflected any future-oriented progress such as people's right to know
or environment issues for the last three decades. Although the constitutional review
panels did comparative studies on other nations' constitutions, spending huge expenses,
its direction is far from forward-looking. Rather, it focused on finding evidence that
every nation's constitution recognizes the existence of its own army except Japan.
Another example is that the panel pointed out that Japan does not have a constitutional
court while South Korea, such a politically underdeveloped country already has one.

The norms should be contemplation over how pacifism, such a long-lasting human
value, has been institutionalized within the constitution since the Kellog-Briand Pact. Or
reflection on non-military pacifism accompanied by the prerequisite of disarmament and
a more strengthened control by civil government, although with permission of
armament, is what Japan should focus on.

Nonetheless, the Japanese panel failed to show its in-depth reflection from the
comparative studies.

3. Undesirable Constitutional Amendment and Peace in Asia

3-1 Motive

Internal and external factors seem to contribute to such a premature discussion of
whether to revise the constitution without meeting any pre-requisites.

Internally, Japan seems to want to resolve the current controversy over the state of SDF.
A post-war Japan could achieve rapid economic developments with little military
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expense thanks to the U.S. support and its light armament-based pacifism. Now, such
economic developments resulted in Japan's heavy investment in the region, whose
profits started to plummet as Asia's movement toward democratization led to political
unrests. As a means to secure profitable overseas investment, empowering and
deploying the troops, when necessary, should be made possible. In this sense, the
Japanese recognize the need to resolve the current constitution-violating state of SDF..
In other words, their rationale of contributing to the international community is just lip.
service to justify the overseas sending of SDF. Its ultimate goal lies in economic profits..
The warm attitude from the Japanese business toward the amendment strongly supports
this argument. ;
In addition, taking advantage of other controversial issues such the prime minister's visit
to Yaskuni shrine or the distortion of history textbooks, the Rightists stress in widely
read magazines that Japan should confront such an intense conflict between nations with
armament. All this seems to boil down to the final destination, "constitutional
amendment." | 4
As for external factor, the U.S. strategy involving regional allies can be counted. After
the collapse of communism, the U.S. has become the world's super single power and
pursued sophisticatedly designed policies and strategies in order to maintain its
hegemony in the 21st century. The U.S.'s pursuit of the world's hegemony is well
reflected in its interventionist policies. Such a tendency can be seen in a series of
papers. The Joint Vision 2020 showing a future direction of the U.S. policies, and the
Quadrennial Defense Review Report tell that the U.S. military defense policies have
four basic directions. The contents contain the movement of the U.S. core strategy 0
Asia, the reduction in its resort to forefront forces but strengthening the ability to
mobilize war potential when necessary, backed by science and technology. The
maintenance of superiority in information system is added. As the Soviet Union and
other communist nations collapsed, the U.S. uses threats from mass destruction weapo --'-
and terrorism to justify its pursuit of hegemony. Against this backdrop, Bush doctriné
came out, which justifies the pre-emptive use of force including nuclear weapons. The
U.S.-Japan-Korea military alliance is much reiterated by the U.S. as part of its regions I
alliance strategy.
In spite of such internal and external factors, whether Clause 1 Article 9 of the Japanese
constitution prohibits its own right to self-defense or not, the explicit prohibition of the
second clause prevents Japan from having its own army. Such prevention makes the
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U.S.-Japan military relationship just unilaterally defensive. In order to form a mutual
defensive relationship as with the case of South Korea, Japan has to amend Article 9.

3-2 Undesirable amendment of the pacifist constitution and the current state of Asia's

peace

3-2-1 Armament race in Asia

In a case in which Japan can change SDF to armed forces, Asia including East Asia is
expected to witness a substantial change in regional peace and security.

First, such transformation means Japan's change from the past light armament based on
SDF to heavy armament under the auspices of the U.S. Considering that Japan now
takes the second position in military spending in the world, such change should raise
tension in the region. Japan's poor apology for the past war crimes, continuous visit to
Yaskuni shrine and the distortion of history textbooks will intensify neighboring
countries' concerns over another rise of militarism and regional hegemony.

Meanwhile, as China recognizes the change of the U.S. military strategy and the three
nations' military alliance as part of the U.S. effort to contain its possible rise, it will
focus on military build-up. In the Korean peninsula, North Korea, a rogue state labeled
by the U.S., will take a tough stance to South Korea and Japan.

3-2-2 Setback of pacifist arms reduction.

The 21st century has witnessed progress in South Korea's peace movement. The peace
movement was been mistaken as just part of the reunification movement or the
anti-American movement. It is, however, ironic that increasing tension around the North
Korea's nuclear issue let the peace movement become an independent variable, not
subject to the reunification movement. The anti-military camp movement and the
de-nuclearization movement are a case in point.

Such movements are based on activated communications between the two Koreas as the
6.15 Summit in 2000 was realized. Despite the soured relations between North Korea
and the U.S. and between North Korea and Japan, vigorous movements for peace and
arms reduction have something to do with such detente in the Korean peninsula.
Nonetheless, Japan's ambition for heavy armament will cause military reaction from
other nations and therefore, pose a great threat to the arms reduction movement.

3-2-3 Retreat in Recognition of History.
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Japan's constitution is related with the way of historical recognition since it

established as punishment for the responsibility for the war and self-reflection on its

If Japan does not realize such an implication, it cannot justify the maintenance of th

emperor system since the emperor is responsible for the war. Therefore, Japan's

movement toward heavy militarization without any sincere and thorough self-reflecti
of what it had done in the past means a critical neglect of its duty and backwardness -’;_,;_

its history.

4. Asia's Collective Action in Response to an Undesirable Constitutional Amendment:

4-1 Proliferating a common recognition of limitations and achievement in the pacifis

constitution

Although the Japanese constitution stipulates non-military pacifism, it has som
limitations.
First, despite the emperor’s responsibility for the war, the emperor system is
maintained. This might be attributable to the American intention to use the emperor
smooth its rule over Japan. The main reason, however, is Japan's lack of will to bear
responsibility as perpetrators. ; ‘
Second, the constitution confines basic rights to nationals. The original draft of h
constitution stated that 'people’ were subject to basic rights. The Japanese governmen
then, insisted on 'nationals' not 'people', which excludes Koreans and Chinese who wel
made to live in Japan. As a result, those who were forced to work without any paym
during the Japanese colonial rule are excluded from post-war compensation and
now discriminated against in Japanese society. )
Third, although pacifism seems like the very foundation of the Japanese constitutiof
and democracy, it is actually just a reaction to prevent the repetition of the appa
memory of nuclear bombs dropped in Hiroshima and Nagasaki. Therefore, the more th
memory fades away, the weaker the Japanese pacifism will get. L .'
Nonetheless, there is no denying that the pacifism made a great contribution to &
development of democracy and human rights. Under Article 9, SDF cannot grow: ir
national army, and its overseas deployment is denied any combatant missions. Article:
gets rid of any logic to constrain basic rights for national security. For example, in 195
the Cabinet confirmed three non-nuclear principles and three principles of banning t
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export of weapons.

Notwithstanding such desirable outcomes, Asian nations have more focused on dark
sides of the Japanese constitution, expecting that highlighting the estrangement between
Article 9 and SDF rather than the success could keep Japan's outrageous ambition and
behavior under the control of the constitution. The recent rise of the Rightists who insist
on the amendment, however, reveals the need to highly appreciate the achievement so
far and pacifist movements.

4-2 Re-discovery of the constitution within historical context and Asian identity.

While the maintenance of the emperor system reveals the limitations of the constitution,
Article 9 is the minimum expression of Japan's self-reflection. The article is the promise
to itself to be re-born as a pacifism-based democracy and at the same time, Japan's
public declaration to the victimized nations not to repeat such barbarious actions.

Today, as the issue of distorting historical textbooks shows, the Rightists are trying to
develop the controversy into a confrontation between nations in order to stimulate the
discussion about the amendment. Therefore, understanding the historical context of the
constitution and re-discovering an Asian identity is what Japan should focus on now. -
This means that time has come for pacifism to move from the suffered to perpetrators. A
proliferation of such perceptions about Japan could make Article 9 not a symbol of an
'outcast nation' as the Rightists insist, but a symbol of Japan's responsible recognition of
history and the war.

4-3 Formation of peace community in North-East Asia and proliferation of common
recognition of its future.

The proliferation of recognizing the constitution's outcomes should be accompanied by
an enhanced future orientation. In other words, rather than viewing the constitutional
pacifism as an ideology of a single nation, we need to review it as a very foundation of
the regional security and community.

Notwithstanding increasing tension due to the lack of security in Japan, reconciliation
rather than conflict, and peace rather than war are spreading out in Asia. Various kinds
of peace movements unfolding in South Korea is a case in point.

The enhanced need to form a Northeast Asian and more broadly, Asian community,
furthermore, lets people in the region recognize the importance of human security rather
than military security, and peace community rather than military or economic
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community. As in the case of 6 party talks and as the case of GGPAC(Global
Partnership for Prevent Armed Conflict) shows, for peaceful conflict resolution,
programs to prevent and resolve conflict should be further developed.
All this process will help Article 9 based on disarmed pacifism move away from the
narrow concept as just Japan's constitutional ideology to a common ideology for a

Northeast Asian peace community.

4-3 Collective action of Asian civil society
A more proliferating common recognition of the pacifist constitution will get more
empowered with each Asian nation's self-reflection on its armaments. In this sense, the
recent spread of peace-centered mind, instead of military-based security concept, s
expected to lay the groundwork for the collective action of Asia's civil society.
Furthermore, the Japanese movement opposing the revision of the constitution is now
seeking the alliance with other Asian nations, which means the protection movement is
now getting out of the internal category. At the same time, this reveals a wea .e.':'_'
position of the protection movement within Japan and limitations in the peace
movement carried out only by the victimized.
An increasing maneuver of the Rightists for the amendment rather stimulates more
exchange of Japanese and Korean activists. Such an exchange, however, should not be
limited to a level of individual exchanges, friendships, and alibi--it needs to be
reorganized in a larger suprapartisan scale. Only then can the solidarity be powe
enough to bring changes to the status quo.
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Aspiring sincerely to an international peace based on justice and
order, the Japanese people forever renounce war as a sovereign right
of the nation and the threat or use of force as means of settling
International disputes.

In order to accomplish the aim of the preceding paragraph, land,
sea, and air forces, as well as other war potential, will never be
maintained. The right of belligerency of the state will not be
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Financial Reforms after the 1997 Korean Financial Crisis

Dong Won Ko
(Professor of Law, Konkuk University College of Law, Seoul, Korea)

I. Introduction

The 1997 financial crisis in Korea has brought many changes in various areas, including the
economic and financial fields as well as in politics and society. As consideration for financial support
from the International Monetary Fund (the “IMF”), the IMF requested that the Korean government
implement various financial reforms aimed at financial and corporate restructuring, recognizing that some
of the main causes of the financial crisis were weak financial and corporate structures, as well as a weak
governance system. Further, the IMF urged the Korean government to take more proactive measures to
open the Korean financial markets. Mainly due to such financial reforms, including financial and
corporate restructuring and improvement of corporate governance in general corporations and financial
institutions, Korea is now showing great developments in the financial and corporate sectors.

This article intends to introduce the various financial reforms taken after the 1997 financial
crisis that were spurred by the IMF support program, analyzing these reforms from a legal aspect and
examining the prospects and recommendations for future financial reforms. In Part II, various financial
reform programs are introduced and reviewed, including the establishment of a consolidated financial
supervisory agency, enhancement of the independence of the Korean central bank, improvement of
Mmanagement corporate governance systems in financial institutions (focusing on banks), introduction of a
financial holding company system, implementation of an asset-backed securitization system, recent
implementation of a securities-related class action system, and recent introduction of a private equity fund

under a new law. Part I1I discusses the prospects and recommendations for financial reforms. _

1L Review of Financial Reforms

This Part reviews the various financial reform programs implemented after the 1997 financial
erisis, including, among others, (i) the establishment of a consolidated financial supervisory agency, (ii)
enhancement of the independence of the Korean central bank, (iii) improvement of management
Corporate governance systems in financial institutions such as banks, (iv) introduction of a financial
holding company system, (v) implementation of an asset-backed securitization system, (vi)
implementation of a securities-related class action system, and (vii) introduction of a private equity fund. -
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1. Establishment of Consolidated Financial Supervisory Agency

One of the significant financial reforms following the financial crisis was the establishment of a
consolidated financial supervisory authority, which had been discussed before the financial crisis and
steered by the government-led financial reform committee. The 1997 financial crisis spurred this
financial reform, despite the fact that this agenda had been delayed because of deep conflicts among the
relevant interested groups. Finally, on December 31, 1997, immediately following the 1997 financial
crisis, a new law entitled the “Act on Establishment of Financial Supervisory Organizations” was enacted, :
and became effective on April 1, 1998. This Act established the consolidated financial supervisory"
agencies, consisting of the Financial Supervisory Commission (the “FSC”), the decision-making body,
and the Financial Supervisory Service (the “FSS”), the execution body. These agencies integrated
previous financial supervisory institutions such as the Office of Banking Supervision of the Bank of
Korea, a banking supervisory authority, the Securities Supervisory Board, a securities company
supervisory agency, the Insurance Supervisory Board, an insurance company supervisory authority, and
the Credit Administration Fund, a non-banking supervisory authority for merchant banks and sa ings
banks.

il

The FSC, consisting of nine members, is an organ under the Prime Minister,' but is not subject
to the direction or control of the Prime Minister.” The Chairman of the FSC is appointed for a three-year |
term by the President through review of the Cabinet Council.® The functions of the FSC are reviewing I
and deciding the following matters: (i) enactment or amendments of the regulations relating to
supervision of financial institutions,® (ii) authorizations or permits of establishment, merger, conversion,
business transfer and assumption of financial institutions, (iii) authorizations or permits relating to the:
management of financial institutions, (iv) major matters relating to inspection of and sanctions on
financial institutions, and (v) major matters relating to the administration, supervision and monitoring of
securities and futures markets.’ In addition, the FSC has power to direct and supervise the business,
operations and administration of the FSS.®

The FSS is an executory organ supervising and examining financial institutions under the

! The Act on Establishment of Financial Supervisory Organizations, art. 3(1), Law No. 5490 (Dec. 31,
1997), recently amended by Law No. 6987 (Oct. 4, 2003) [hereinafter AEFSO]. 4
2 Id. art. 3(2).

% Id. arts. 4(2), 6(1).

4 ‘Financial institutions’ include, among others, banks, securities companies, insurance companies,
savings banks, asset management companies, merchant banks, trust companies, futures companies, and
investment advisory companies. /d. art. 38.
5 Id. art. 17. 1t
® Id. art. 18.
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direction of the FSC.” The FSS is a special juridical entity without any capital,® which means that it is
not a government department. The Chairman of the FSC serves concurrently as the Governor of the FSS.’
The functions of the FSS include the following: (i) examination of financial institutions, (ii) sanctions on

financial institutions as a result of the inspection, and (jii) supporting the business of the FSC.'’
2. Enhancement of Independence of the Central Bank

Another conspicuous financial reform was the enactment of legislation to enhance the
independence of the Bank of Korea (the “BOK”), the Korean central bank. The issue of guaranteeing the
independence of the BOK had been a controversial agenda since the late 1980s because the BOK’s
monetary policy had been heavily influenced by the government, particularly the Ministry of Finance and
Economy (then Ministry of Finance). For example, the Chairman of the Monetary Board of the BOK, the
decision-making body, had been served by the then Minister of Finance. Following the 1997 financial
crisis, one of the measures for financial reform was the securing of independence for the BOK. The
Chairman of the Monetary Board of the BOK is now served by the Governor of the BOK,'' and a new
provision providing that the BOK’s monetary policy should be neutrally established and executed
autonomously and that the independence of the BOK should be respected'? was added to the
amendments of the Bank of Korea Act.

The Monetary Board consists of the Governor of the BOK and six other members who serve as
standing full-time members (previously non-standing members) and are appointed for a four-year term by
the President through the recommendation of the rclev'ant government agencies (e.g. the Ministry of
Finance and Economy and the FSC) or institutions."> The Governor of the BOK is appointed for a four-
year term by the President through a review process of the Cabinet Council'* (previously appointed by
the President through the recommendation of the Minster of Finance and Economy, which allows for a
high possibility that the government heavily influences the BOK’s monetary policy). Since then, there has
been no case in which the Governor of the BOK resigned or was dismissed during the term, whereas
previously, the BOK Governor had often been dismissed or resigned before the expiration of the term.

Another feature of the reform of the central bank was to divest the function of banking
supervision from the BOK to the FSC and the FSS as these new consolidated financial supervisory

" Id. art. 24(1).
. 1d. art. 24(2).
' 1d. art. 29(2).
- Id. art. 37,
The Bank of Korea Act, art. 13(2), Law No. 138 (May 5, 1950), recently amended by Law No. 6971
gep 3, 2003) [hereinafter BOKA].
. Id. art. 3,
5 Id. arts. 13(1), (3), 15.
Id. art. 13(2), 33(2).
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agencies were introduced. However, the BOK has retained limited and indirect banking supervision
powers such as requesting that the FSS examine the relevant banks, demanding that the FSS co-inspect
the relevant banks with the BOK staff, and requesting that the relevant banks submit materials ang
documents, if deemed necessary for implementing monetary policy."”

In addition, the amended Bank of Korea Act expressly stipulated that the BOK is responsible
for operating and administering a payment and settlement system in Korea."® Further, in order to enhance
the accountability of the National Assembly, the BOK was required to submit a report annually regarding
the performance of monetary policy. Since October 2003, this report must be submitted semiannually,'”

3. Improvement of Corporate Governance Systems in Financial Institutions

Another strong impact of 1997 financial crisis on financial institutions was to enhanct
management corporate governance systems by introducing the advanced corporate governance systems
utilized in the United States. This measure stemmed from the realization that one of the main reasons foi
the financial crisis was due to ineffective corporate governance systems in financial institutions such &
banks and securities companies. As a result, various measures have been taken to improve the corp
governance structure of financial institutions. For example, in the case of most banks,'® an ou
director system was introduced; in other words, most financial institutions, including banks, securities
insurance companies, were required to select no less than three outside directors whose number should bg
10 less than 50% of the total number of the directors.'® The outside directors must be selected at th
shareholders meeting through the recommendation of the Outside Director Candidate Recommendatio;
Committee, at least half of which consists of outside directors.”’ In addition, replacing the p)
auditor system, the audit committee system was introduced, which is composed of no less than thre
members, at least two-thirds of whom must be outside directors.”’ The members of the audit committe
are selected through the recommendation of the Audit Committee Member Candidate Recommendatio
Committee composed entirely of outside directors.”” A compliance officer is also required to be selectet
at the board of directors meeting. The main function of a compliance officer is to check and monito
whether all officers and employers comply with the internal control standards required to be set up if

15 Id. arts. 87, 88(1).
15 Id. art. 81.

' Id. art. 96(1).

'8 In this paper, the case of banks will be discussed because there are substantial similarities in cases €
other type of financial institutions, such as securities companies and insurance companies.
19 The Bank Act, art. 22(2), Law No. 139 (May 5, 1950), recently amended by Law No. 6691 (Aprll z,'g-
2003) [hereinafter BA].
2 1d. art. 22(3).

2 1d. art. 23-2(1), (2).
2 Id. art. 24.
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financial institutions and also must report to the audit committee in case non-compliance is found.” The
relevant laws specify the qualifications for such compliance officers (e.g. must have served at least ten
years at financial institutions, and at least five years at supervisory authorities, etc.).* In this regard,
there is criticism that the difference in terms of functions between a compliance officer and the audit
department is somewhat vague, although the regulators argue that the role of a compliance officer is to
check and monitor the compliance in advance, while that of an audit department is to inspect and examine
the business afterwards.

4. Introduction of Financial Holding Company System

In October 2000, the Financial Holding Company Act (“FHCA”) was enacted to permit the
establishment of a financial holding company, reflecting the recent financial industry trend toward
financial innovation, specialization and diversification. Under the FHCA, a financial holding company is
defined as a company which controls other finance-related companies by holding shares. For example, a
financial holding company should be the largest shareholder of a subsidiary, and the total evaluation
amount of all subsidiary shares held by a financial holding company should be 50% or more of the total
asset amount of a financial holding company.”® Establishment of a financial holding company requires
the approval -of the FSC.” Further, a financial holding company is also subject to the Monopoly
Regulation and Fair Trade Act (“MRFTA”) (because the MRFTA regulates a holding company) and the
Commercial Code (because a financial holding company is a corporate entity) as well as the FHCA.”
Under the MRFTA, a financial holding company is required to hold 50% or more of the total shares of a
non-listed subsidiary company and 30% or more of the outstanding shares of an exchange-listed company
or a KOSDAQ listed company, with certain exceptions.”® Further, under the MRFTA, the debt service
ratio of a financial holding company should be no more than 100%, with certain exceptions.” Moreover,
under the FHCA, a financial holding company is allowed to have sub-subsidiaries whose business is
similar to those of a subsidiary company (e.g. in case of a subsidiary bank, sub-subsidiary companies are
limited to credit card companies, trust companies, investment advisory companies or futures companies,
etc.).

Id art. 23-3(1), (2).
; ' Id. art. 23-3(3).

Financial Holding Company Act, art. 2(1), Law No. 6274 (Oct. 23, 2000), recently a

s ) mended by La

12‘10 7428 (Mar. 31, 2005) [hereinafter FHCA]. ) 4 T

Id. art. 4(1).

Id. art. 62(1).

Monopoly Regulation and Fair Trade Act, art. 8-2(2) item 2, Law 3320 (Dec. 3

.31, 1980), 17

amended by Law No. 7492 (Mar. 31, 2005) [hereinafter MRFTA]. i

’ Id. art. 8- -2(2) item 1.

FHCA, art. 19(1), Enforcement Decree of the FHCA, art. 15(1) item 3.
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‘5, Implementation of an Asset-Backed Securitization System

A new asset-backed securitization system was introduced in September 1998 under the Asset-
Backed Securitization Act (the “ABSA"), which is aimed at enhancing financial soundness by disposing
of the non-performing loans of financial institutions. The ABSA intends to promote asset-ba ed
securitization by offering benefits to financial institutions and corporations that purport to engage in the

securitization business. Article 1 of the ABSA expressly provides that “[it] purports to establish the ass S

backed securitization system in order to enhance the financial soundness of financial institutions and

corporations by procuring cash flow using the securitization and to secure a foundation for housing
finance through the funding of long-term housing finance. . ." ' '
Under the ABSA, originators are limited to the following categories: (i) financial insti tions
such as banks, merchant banks, securities companies, insurance companies, asset management compa :
savings banks, credit specialization financing companies (e.g. credit card companies or leasin|
companies), (i) government invested institutions, such as the Korea Asset Management Corporation
(“KAMCO"), Korea Land Corporation (“KLC"), Korea National Housing Corporation (“KNHC"),
corporate restructuring investment companies under the Corporate Restructuring Investment Company
Act, (iv) a private company, i.e. a juridical person with a good credit rating which is recognized by the
FSC for the necessity of securitization for its assets, and (V) other entities prescribed by the Enforcer
Decree of the ABSA, such as the Korea Deposit Insurance Corporation, trust companies, mortg
backed securitization companies under the Mortgaged-Backed Securitization Company Act, the
Credit Guarantee Fund, and the Korea Housing Finance Corporation established under the Korea Housing
Finance Corporation Act.”! '
Further, the ABSA provides for the following four types of securitization: (i) the type W ch
uses a special purpose company (“SPC”) which issues asset-backed securities based on securitization
assets (such as bonds, real property and other 1:arcn;seny)32 transferred from an original holder of thos
assets and pays principal amounts and interest or dividends of such securities out of profits acquired fr i
operation or disposition of such securitization assets; (ii) the type which uses a trust company (usu:
banks with a trust business license), which issues asset-backed securities based on securitization as
which are entrusted to the trust company by an original holder of such assets and pays proceeds of as
backed securities with profits arising out of the operation or disposition of underlying asset’s‘u.'
borrowings; (iii) the type which uses a trust company which purchases securitization assets from
original holder using entrusted money from investors (i.e. holders of securitization securities issued) @t

s 8

(Y *

31 Agset-Backed Securitization Act, art. 2 item 2, Law No. 5555 (Sep. 16, 1998), recently amended by
Law No. 6916 (May 29, 2003) [hereinafter ABSA]. W

%2 14 art. 2 item 3. 1’
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pays proceeds of asset-backed securities with profits arising out of the operation or disposition of
underlying assets or borrowings; (iv) the two-tier securitization type (i.e., an SPC or a trust company
:Zps::::;ze assets or issue asset-backed securities transferred from or issued by another SPC or a trust
The most important feature of asset-backed securitization is a “principle of bankruptcy
remoteness,” which means that securitized assets should be remote from the originator’s bankruptcy risks
Reflecting this principle, Article 13 of the ABSA expressly stipulates that transfer of securitized assets;
should be a “true sale,” which shall satisfy the following four conditions: (i) the transfer should be in the
form of sale or exchange; (ii) a transferee (i.e., the SPC or a trust company) should have disposal rights to
the s.crl.:uri‘tized assets; (iii) a transferor (i.e., originator) should not have the right to claim back
securftfzatfon assets, and a transferee should not have the right to claim back the price paid for
securitization assets; and (iv) a transferee should accept all risks of loss related to securitization assets
provided that a transferor may bear risks or have warranty liability for a specified period. ’
. In addition, the ABSA requires the following registration process for issuing securitized
securities: if an SPC or a trust company intends to be governed by the ABSA, it should register an ABS
plan (which includes the scope of securitized assets, type of securitization securities, and manner of
administration of securitized assets) and subsequent changes, if any, with the FSC, a financial regulator. L
An SPC (excluding a trust company) may register only one ABS plan.”* Moreover, the parties relating ;0
securitization such as an SPC, a trust company, a se;vicer, etc., are subject to the oversight of the FSS,

which h i i
as power to request such parties to submit relevant materials or documents or investigate the
business or property of such peu-tit':.-s.“i

6. Implementation of a Securities-Related Class Action System

’ As a measure for enhancing transparency in the securities market, the Securities-Related Class
Actufn Act (“SRCAA”) was enacted in January 2004, and became effective on January 1, 2005, but
certain accounting frauds committed before January 1, 2005 will be exempt from such application :.;mil
December 31, 2006.>” The main purpose of the SRCAA is to protect investors damaged by accountin
frauds, false audits, fraud disclosures, stock price manipulation or insider trading, etc., of certain Iiste:
companies or KOSDAQ listed companies, and also to enhance transparency in corporate’managemcnt.”

33

., [d.art. 2item 1.
4

. Id.art. 3(1).
5

. 1d.art. 32)
., 1d.art. 34,

This exemptio iti
05, ption was adopted by the amendment to the Securities-Related Class Action Act in March

38

528




The SRCAA stipulates various provisions that are exceptions to the Civil Procedure Act. The
investors who qualify as plaintiffs are those holding 0.01% or more of outstanding issued shares of an
exchange-listed company or a KOSDAQ-listed company, and such investors should be 50 or more ‘
plaintiffs.” Considering the specialization and complexity of such actions, the SRCAA requires plaintiffs.
to retain legal counsel.*’ The final decisions will become effective as to all relevant parties, including_
investors who do not participate in such class actions, provided that the investors who do not want |-~:._
final decision to be applicable to themselves may file a written notification in advance to the relevant
court.*! d

Certain companies whose total assets are less than 2 trillion Won as of December 31, 2004 will
be exempt until December 31, 2006 except in cases of damages arising from stock price manipulation. 2,
In particular, taking account of complaints from companies having accounting fraud problems, as
mentioned above, accounting frauds performed before January 1, 2005 are also exempt until December
31, 2006.°

7. Introduction of a Private Equity Fund

As a measure for enhancing the asset management industry and for easier funding for the
implementation of restructuring of corporate and financial institutions, a private equity fund (“PEF”) was.
allowed to be established effective December 2004, as an amendment to the Indirect Investment As
Management Business Act (“IAMBA”), which was enacted in October 2003, and which consolidated u
previous asset management-related laws, such as the Securities Investment Trust Business Act and the
Securities Investment Company Act. The main function of the PEF -- on which fewer restrictions on ass
management, etc. are imposed compared to a public offering equity fund under the IAMBA -- is to invest.
in companies and pursue profits by enhancing their value through management control or the
improvement of corporate governance, etc. for targeted companies.** 1

The PEF under the IAMBA should be a legally-recognized corporate entity, called Hapja
Hoesa in the Commercial Code.* The PEF consists of at least one member with limited liability (limited
partners in the American type of limited partnership), and one or more members with unlimited liability
(general partners in the American type of limited partnership), who have the rights and responsibility to

% 14, art. 12(1).

0 1d. art. 501).

! Id. arts. 28, 37.

%2 4. addendum paragraph 3.
“3 Id. addendum paragraph 4.
“ Indirect Investment Asset Management Business Act, art. 2 item 4-2, Law No. 6987 (Oct. 4, 2003),
:goztly amended by Law No. 7428 (Mar. 31, 2005) [hereinafter IAMBA].
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conduct the business of the PEF, the total number of whom should not exceed 30.* The term of existence
of the PEF should not exceed 15 years.”’ In addition, each of the partners of the PEF should make a
capital contribution either in cash (including checks) or securities in a limited condition.*® Further, the
IIAMBA provides for specific provisions exempting the PEF from application of the FHCA for ten years
after the establishment of the PEF as well as from application of the relevant provisions regarding a
holding company prescribed under the MRFTA,* since the PEF may become a financial holding
company or a holding company in which case it will be subject to more rigorous requirements and tighter
regulations under the FHCA or MRFTA. In addition, the IAMBA has a provision prohibiting large-sized
non-financial companies (so called chaebol) from owning banks through the PEF.*

III.  Prospects and Recommendations for Financial Reforms

Although Korea has achieved great momentum in implementing financial reforms after 1997
financial crisis, certain measures still remain to be performed to further financial reform geared towards
facilitating a more advanced financial industry. This Part suggests certain measures for achieving that
goal. First, with respect to financial supervisory agencies, currently, the FSC and the FSS are separate
institutions; more specifically, the FSC is a government division which has a sub-organization which is a
secretariat organization and whose employees are government officials, while the FSS is a non-
governmental organization, which is a *special juridical person’ without capital and whose employees are
not civil servants. It is also noted that the organizational structure of the FSC’s secretariat has a similar
structure to the FSS organization, for example, both the FSC’s secretariat and the FSS have banking

- supervision divisions. Therefore, the functions of these two agencies overlap, which often leads to

conflicts in terms of financial supervision policy decision matters, and thus leads to inefficiency in the
supervision process. In addition, due to such business division, financial institutions are confused about
which agency they have to contact when they have queries in executing or following the supervision
regulations or in interpreting the relevant supervision regulations. Another problem is lack of ability to
guarantee independence of financial supervision, which is the supreme goal of financial supervision
policies. For example, although the term of the Chairman of the FSC is legally guaranteed, all of the
previous heads of the FSC resigned before their term of office expired; in addition, since the FSC’s
secretariat, which in practice greatly affects financial supervision policy decision is a government
organization, there is a high possibility that financial supervision policy will be largely affected by the
government. Moreover, it is generally thought that employees of the FSC and the FSS lack specialization

:‘3 Id. art. 144-3(1).
Id. art. 144-5(1) item 5.
Id. art. 144-4(1).
49
Id. art. 144-7(1), (3).
50
Id. art. 144-16.
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in financial matters. Therefore, rectifying such problems, it is recommended that (i) the FSC and the FSS of their own valuable experiences from the 1997 financial crisis. The lessons from the Korean financial

should be consolidated so that the FSC becomes an internal body of the FSS, which will remain a non- crisis will definitely be valuable in dealing with other countries that are in similar situations. ‘
I

governmental organization, in order to pursue the independence of the financial supervisory agency, (i)
|

the term of the FSC’s Chairman should be absolutely guaranteed and he/she should be appointed by the -
|
consent of the National Assembly, (iii) the specialization of the FSS’s employees should be further

pursued by implementing an internal education program or recruiting external finance specialists. i

Second, the independence of the BOK should be strengthened further. For example, the
Governor of the BOK should be appointed by the consent of the National Assembly, rather than the
current method of review by the Cabinet Council, and more authorities should be assigned to the BOK’s
supervision of banks or other financial institutions subject to the jurisdiction of the BOK, in particular, in
the areas of the payment and settlement systems. In addition, responsibility for financial stability should
be one of the functions of the BOK.

Third, to further enhance corporate management transparency and the competitiveness of
financial institutions, the outside-director concentrated board system should be strengthened further by
expanding the number of outside-directors from the current 50% or more of the total number and
reinforcing the outside-director qualification requirements, for example, only allowing candidates who
have experience in the financial field, etc. In addition, the qualification requirements for the position of

compliance officer should be lessened. Moreover, the independence of the audit committee’s function
should be furthered. i

Fourth, with respect to asset-backed securitization transactions, the scope of eligible
securitization assets should be more expanded to include areas such as intellectual property (e.g.

copyrights or patents), and flexible legislation regarding the definition of ‘true sale” is suggested (that is, -
rather than the current method of stipulated forms of transfer, defining factors of true sale transfer).
Finally, restrictions on the operation of a PEF should be more relaxed for activating the PEF

markets, considering that there are almost no regulations of the PEF in other countries.

] |

IV.  Concluding Remarks

' {n

As the Korean government pursues a role as a ‘East-North Asia Financial Hub,’ it is very

essential to further financial reforms and deregulate various unreasonable regulations imposed on
financial institutions’ business operations, for example, entry into the financial industry and the )
development of diversified financial products. In order to achieve this, the most important factor is the
attitude of the government and financial supervisors toward such a goal, i.e. deregulations. Still many
areas are yet to be rectified in terms of regulation. In parallel with this, financial institutions themselve!;
should make every effort to enhance their competitiveness and try to expand into the overseas financial

market, particularly in developing East Asian countries such as Vietnam and Indonesia, taking advantage
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Against Shareholder Value Maximization Principle
Chan Keun Lee, University of Incheon. Korea

One of the key issues that have drawn keen attention since the East Asian currency
crisis of 1997 is how to tackle speculative financial capital. Allegedly, speculative
financial capital was significantly involved at the instigation of the East Asian currency
crisis. Hedge funds, for example, utilized ‘high leverage’ tactics to overturn pegged
exchange rate regime of Thailand’s Baht and Malaysia’s Ringgit. Most recently,
speculative attack is exerted against China’s Yuan by expecting unavoidable its deep
appreciation under increasing international pressures.

After the crisis, many Asian countries seriously considered exchange control
measures to defend their economies, but the Washington Consensus between the IMF
and the US Treasury strongly objected that such defensive measures are not compatible
with IMF conditionality. Anyhow, Malaysia’s former Prime Minister, Mr Mahatir,
bravely took the initiative of imposing exchange control and tided over the crisis very
successfully. As a result, Malaysia’s case proved that exchange control must be
considered as temporary safety measures of last resort when facing currency crisis.

In addition, Asian crisis awakened Asians for the impending needs to collaborate at
the regional level. The formation of the Asian Monetary Fund, initially suggested by
Japan, was wholeheartedly welcome by most Asian countries, but it did not move ahead
due to China’s passive reaction in concert with the US objection. Its failure was painful
but subsequently arranged Changmai Initiative led to extensive bilateral swap
agreements between central banks of Asian countries.

Most recently, discussions are also extended to the establishment of Asian Bond
Market. As we know, sizeable foreign exchange reserves of around two trillion US
dolloars have been accumulated by Asian countries. Unfortunately, however, they are
recycled mostly to the US financial markets to help the US to finance twin deficits. It is
purely a nonsense that Asian countries borrow expensively US dollar for their economic
development while pouring cheaply surplus dollars of the region into the US to help it
relax its own problems. Therefore, Asian countries should work hard to set up the
region’s bond market, but it will not come true until Asian economies reduce their heavy
reliance on the US market for their export performance. Asia’s excessive trade
dependance on the US will give an edge to the US in its negotiation with Asia, and will
deter further the creation of a common regional currency of Asia. It is a very stimulating
idea but requires substantive increase in intra-regional trade and investment as a pre-

531




condition.
In the above I talked about the currency crisis and speculative financial capital’s role

in it. Of course the best way to contain speculative attack is to regulate speculative
capital at its origination. Various measures can be taken including the introduction of
Tabin tax, abolishment of tax havens, strict disclosure requirement on hedge u.a
operations, etc. But it is hard to expect that international society reaches a concensus to
adopt such regulatory measures. As we all know, advanced economies in the West are
living on finance. They don’t make money by hard labour as they used to do during the
industrial era. They are relying more and more on high yield of finance to feed th eir
aging poplution as the deindustrialization of the economy deepens. So my suggcstion-f
not to rely too much on international agreement to adopt bold regulations but on
regional cooperation to defend our economies from speculative attacks.

When we talk about speculative capital issue, we usually think of its connection ¥ i"s'
currency crisis, which takes place all around the world repeatedly. But today I want te
draw your attention to another dimension of speculation, of which the impacts are mu
severer. That is the speculation undergoing very forcefully in capital markets worldwi‘_
in the name of shareholder principle. With Anglo-Saxon approaches dominating in the
world today, we take it for granted that shareholders are ultimate, undeniable owners of"
business corporations and they exercise sovereign rights to appropriate corporate pro
the way they want to. However, 1 have a fundamental doubt about this point
observing what has happened in Korea’s stock market after the crisis. Let me tell you
about Korea’s painful experience with shareholder value maximization principle.. i
After the crisis, Korea was forced to fully open its capital markets, and thereb
foreign capital inflows into Korea drastically changed their form of entry. Before the
crisis they arrived mainly in the form of ‘credit capital” but today they come in the form
of ‘equity capital’. Currently, foreign equity capital accounts for more than 40 percent
of Korea’s stock market capitalization. Obviously, their portion is less than half, but
considering that cross-shareholdings among Chaebol affiliates effectively reduce
tradable equities in Korea’s stock market, foreign capital’s total shareholdiing positior
must be equivalent to more than 60 percent of the whole tradable equities. This i8
exceptionally high one even among OECD member countries, next only to Mexico and
Finland. t
What is noticeable at the same time is that foreign equity capital is not eve
distributed across many listed companies. They are concentrated very narrowly over 3
companies out of 670 listed ones. Those 30 target companies are with no excepti
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major producers in industries they belong to and regarded in the market as meeting
global standard by being cash-rich. In other words, foreign capital is drawn into those
companies which least require external financing.

Then the question is why we must be concerned about the rush of foreign equity
capital. The main vehicles to get them into Korea are various investment organizations
sucl'l as pension funds, mutual funds, private equity funds, hedge funds, etc. These funds
are in general seeking mobility and liquidity first of all. It means they do not have long-
term time-horizon in their investment management. They are not patient, committed
long-term  capital but financially motivated short-term capital. Such prime
chara.cteristics of foreign equity capital constrain, however, recipient companies’ long-
terrf1 investment, since they are interested in immediate return instead of staying long
until corporate investment pays off .

Such a gap in time horizon between foreign investors and recipient Korean
(.:ompanies is a big threat against Korean economy. Apparently, Korea must boost its
investment aggressively to transform itself from a low-cost producer to value-added
producer, but shareholders coming from abroad are not supportive of such critical
move .

Samsung Electronics’ case is really disillusioning. In the year 2003, for example,
?E’s shareholders enjoyed exponentially high profitability: market capitalization
increased by $20 billion; dividend paid out in $2 billion; and stock purchase program
amounted to $4 billion. It means foreign shareholders, composing roughly 60% of
outstanding stocks. enjoyed appraised(but not fully realized) profits of $15.6 billion.
Contrastingly, however, SE’s contribution to the national economy was incomparably
poor: aggregate compensation to employees was $1 billion; and tax payment to
government was $1 billion. This dismal picture is not a unique case of Samsung
Electronics, but broadly observable among those Korean companies, in which foreign
equity capital have grabbed influencing power. In a sense these companies are meeting
successfully so-called global standard to the satisfaction of foreign shareholders, but are
Dot meeting minimum requirement of the national economy. This is sadly called ‘the
Paradox of Global Standard’.

Kloz.'ea’s banking sector is not an exception. After admitting huge foreign equity
pﬁﬂl(flpﬂtion, banking activity is fully driven by market logics. Banks are arguing
Wmously that they are shareholder-owned and must be run solely by commercial
PmT01plcs. They reduced corporate financing activities by half and keep expanding retail
busme-ss at the cost of four million people’s bankruptcy. They even exhibited free riding
behaviour even at the sign of market failure. From a theoretical point of view, banking
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sector’s special distinction of information asymmetry and innate systemic risk require.
that it must be regulated in due course for the public interest. But such fundamental
principle is not observed at all. What prevails in Korea’s banking sector is solely th o
principle of shareholder value maximization. ‘

To make matters worse, shareholder value principle legitimizes destructive
speculative behaviours. In some companies, major foreign shareholders demand
unusually high dividend payout, sometimes over 10 times of the yearly net income. In
some others, they demand liquidation of corporate assets for their exit strategy. Such
behaviors are definitely conflicting against the going-concern principle, but they cannot
be stopped unless the legitimacy of shareholder value principle is questioned.. :

At this juncture, we must think hard how to counter the rush of ‘shareholder value
maximization principle’. During the industrialization stage of the Western capitalism,
shareholders were usually providers of committed, patient capital, but today as
financialization of the world economy deepens, they are degraded into extremely short-
term minded, harvest-only capital. Once these financial shareholders’ aggregate voice
becomes very powerful in corporate governance structure, ‘retain-reinvest’ logics falter
while ‘downsize-harvest’ logics strengthens. "

Then the issue is how to minimize destructive effects of shareholder principle. I don’t
think reguation is a panacea. Under Asia’s strong dependence upon the US in many
respects, we cannot regulate unilaterally our capital markets. More viable solution is to
recapture control powers over our important companies and financial institutions by
organizing indigenous capital. One way to achieve it is to install cross-shareholding
shemes among important companies, and the other is to strategically use investme: s-_.':
funds available from our national pension system. I believe ownership still matters evel
in this era of borderless world since ownership is equal to strategic freedom for less
sufficiently industrialized countries in Asia to climb up the ladder of economi¢

development. .
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