Refugee Status Determination Procedure and Recent Trends
of Refugee Issues in Japan

Masako Suzuki (Japan)

I. Introduction

About a quarter of a century has passed since Japan acceded, in 1981, to the
Convention relating to the Status of Refugees, adopted in 1951 (hereinafter referred
to as 1951 Convention), and the Protocol relating to the Status of Refugees, adopted
in 1967 (hereinafter referred to as 1967 Protocol. Refugee Convention is sometimes

used below as a generic term to refer to the 1951 Convention and the 1967 Protocol.).

Japanese attitude towards refugees has consistently been negative and
therefore has been criticized from within and outside Japan. Although we can see
some positive changes, including the first amendment of the legislation concerning
refugees since Japan’s accession to the Refugee Convention, lawyers who are
involved in refugee cases are still struggling to improve refugee determination
system and the situations of refugees and asylum seekers in Japan.'

Given these circumstances, in this report, I give an over;.riew of Japan’s
refugee status determination system through basic data, introduce the amended
legislation of refugee status determination, and finally, examine the latest situations
of refugees and asylum seekers! and the challenges they face.

II.  Overview
i. Statistics

Since its accession to the Convention until the end of 2004, over a period 23
years, Japan has recognized 330 out of a total of 3,544 applicants.” Although the
Percentage of recognition of refugee status might appear not to be very small, it is
evident, for the following two reasons, that this is not the case. Firstly, considerable
number of people who have been recognized as Convention refugees are Indochinese

e

1 In this report, the word “an asylum seeker” is used to refer a person who seeks protection as a
Convention refugee, including a person who has been denied refugee status in the initial procedure
gﬂd the appeal procedure but still seeks protection in the court procedure and others, and the word
a refugee applicant” is used to refer a person whose case is pending in the initial procedure or the
appeal procedure.

Press Release by the Ministry of Justice (Feb. 27, 2004), available at http://www.moj.go.jp/.
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refugees. Not a few of them are people who had already been granted resettlement j
Japan by a political decision of the Japanese government but applied for refugee
status seeking the protection provided exclusively for Convention refugees.” In -
contrast, Japan granted only one person refugee status per year in the mid 1990s.
Secondly, as evident from the small number of applicants, most of refugee
are considered to be people who seriously fear persecution rather than people who
abuse refugee status recognition system. In fact, there is no merit in “abusing”

pot informed of these opinions and how much these opinions are given weight in the
determination of refugee status is completely unclear. The process after documents
are sent to the head office of the Immigration Bureau is also unknown. It is known
that the head office of the Immigration Bureau sometimes conducts a separate inquiry
in individual cases and in some cases the result of the inquiry has an important effect
on the refugee status determination.* However, refugee status applicants are not
given opportunities, even during the appeal procedure, to examine all the information
that the head office of the Immigration Bureau has in connection to his/her case, nor
are given opportunities to explain or rebut information developed after the case was
transmitted to the head office of the Immigration Bureau. Such a procedure tends to
' lead to not only unfair but also inaccurate determinations.” Finally, the Director of
ii. Refugee Status Determination System and its Problems s the Immigration Bureau determines refugee status in almost all cases, instead of the

refugee recognition procedure, considering the fact that asylum seekers are given
almost no right even if they apply for refugee status and that the possibility of beir

recognized as a refugee is tremendously low.

a. Refugee Status Determination System

_ Minister of Justice.® The applicant is given a written decision. If the applicant is
With its accession to the Refugee Convention, Japan changed the Immigratio

recognized as a refugee, no reason is written in the decision. If the applicant is
denied refugee status, the decision includes reasons to refuse his/her refugee status.
However, in most cases, it is unlikely that applicants can know the actual reasons for
rejection through the decision notice because the reasons stated are very brief (the
written decision is one piece of paper, including, at the most, several lines that
describe the reason(s) for rejection.).

Control Act into the Immigration Control and Refugee Recognition Act (hereinafte:
referred to as Immigration Act) and provided for the determination system of refuge
status under the Act in 1982. il

Under the system, the Ministry of Justice has the legal authority to decide
refugee status in the initial procedure and the appeal procedure. The actual
procedure is as follows. Representation by lawyers is not allowed in the initial procedure.

A.  Initial Procedure B.  Appeal Procedure

A foreigner who is going to apply for refugee status submits the form of If an application is declined, the applicant may file an appeal of the findings.

The appeal system had been criticized because of its inefficiency. Appellants must
file their appeals with the Minister of Justice, the same person as one who decides
refugee status in the initial procedure. The following brocesses remained almost the

application for refugee status at a Regional Immigration Bureau. Once an
application is processed, a Refugee Inquirer, designated by the Minister of Justice t
inquire into facts regarding recognition of refugee status, conducts interviews of
refugee applicants. Other than conducting interviews, it is unknown to what extent same as those of the initial procedure, except that representation by lawyers is

Refugee Inquirers actually inquire into the facts of individual cases, for example, 1n

terms of collecting country information. After the inquiry is complete, documents of 48 . -
ee Statement by Prime Minister Junichiro Koizumi in the Diet (the 154 session) in responding to

questions relating to Convention refugee recognition system in Japan by the House of

chre:f.entatives member Tetsuji Nakamura, supra note 20.

5 For instance, in one of the cases I dealt with, an applicant was refused recognition of refugee

_ Status partly because “there is no persecution for the reason of race based on the relevant

tnformation including documents issued by UNHCR.” In response to my request to show us

kdm:umf:nts issued by UNHCR” at the appeal procedure, the Refugee Inquirer replied that he did not
now what documents they were because the head office of the Immigration Bureau collected them

and therefore he did not possess them.

:déc_cording to IrIomusho Bunsho Kessai Kitei [Instruction for Approval on Documents of the
1n1§try of Justice], the Minister of Justice decides only “important cases” and the Director of the
Mmmigration Bureau decides “general cases.”

the refugee applicant are sent to the head office of the Immigration Bureau along
with the opinion of the Refugee Inquirer as well as that of the head of the Regional
Immigration Bureau to which the Refugee Inquirer belongs. Refugee applicants are

3 In fact, the ratio of recognition of Indochinese refugee applicants is surprisingly high. Accor'
to a survey, from 1982 to 1987, the numbers of refugee status applicants whose nationalities were
Vietnam, Cambodia, and Laos were 370, 144 applicants out of which were recognized as conventio
refugees. b
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allowed in the appeal procedure. However, the appeal system was partially ameng Lack of transparency is unfortunately one of the characters of the Japanese
by the revision of the Immigration act, as described lat . refugee system. First, as explained earlier, the process of recognition after the case
8 is sent to the head office of Immigration Bureau is not made public. As a result,

b. Inherent Problems in the System 3l refugee applicants are deprived of opportunities to effectively prove their eligibility
Experts have pointed out the following underlying problems in the system of refugee status. As they have no way of knowing which points the Minister of

™ Inadequate Expertise Justice (the Immigration Bureau in practice) has doubts regarding their eligibility of
Refugee Inquirers have been criticized for their lack of expertise in refugee refugee status or the credibility of their claims, they cannot clarify those crucial

issues. This is a natural consequence stemming from the short-term assignment a points or obtain effective legal support to strengthen their claim. Second, substantial

reasons for recognition or denial are not clear because reasons written in the decision

statement are too brief. Finally, as lawyers are not allowed to attend interviews of

applicants in the initial procedure, what actually happens in the first procedure,

especially in interviews, is also almost completely unknown. This hinders

improvement of the quality of refugee status determination because it makes it

impossible for outsiders to know what is going on inside and therefore makes it

difficult for outsiders to understand what is problematic and what should be done.

its non-independence from the Immigration Services. The term of office of Refug
Inquirers, who are appointed by Immigration Inspectors, is usually for two or thre
years. They are transferred from a section dealing with immigration control
back to different section after their term. As of July 1, 2002, the number of -=.‘=_'_. _
Inquirers was 44, out of which only 4 persons were full-time Refugee Inquirers (t
rest of them are concurrently engaged in work as Immigration Inspectors.)®
Although the Immigration says it gives sufficient training to Refugee Inquirers, st
staggering cases have been reported. In one case, the Refugee Inquirer did not :"'_

IIl. Recent Amendment of the Legislation Concerning Refugee Determination
System

the phrase “a particular social group,” which is one of the most basic technical -
phrases in the refugee recognition. In yet another case, the Refugee Inquirer
misunderstood “Taliban” as a name of an ethnic group, not a name of a regime.”
B. Non-Independence from the Immigration Services l | A On May 8, 2002, the so-called “Shenyang incident” occﬁrrcd. The incident
Another problem is that services relating to refugees is completely took place in Shenyang, China. Five people from North Korea ran into the Japanese
incorporated into the immigration services and is not independent from it. The Consulate to seek asylum, but were forcefully taken away by armed Chinese police
. officers who had entered the site of the Japanese Consulate. During this occurrence,
a Japanese Consulate officer just stood at the gate, merely picked up a Chinese police
officer’s cap, and literally did nothing to prevent the North Korean people from
being taken away from the site. This incident made a great impact on most Japanese.
Subsequently, it was also disclosed that the Japanese Ambassador had instructed the
Japanese embassy officers to “kick out” people who had escaped from North Korea
fl{d.entcred the Japanese embassy.'' This so-called “Shenyang incident” triggered
Criticism toward Japan’s negative stance on asylum seekers among Japanese and
brought momentum toward a reform of Japanese policy regarding refugees. Thus,

i Background and Outline of the Amendment

system wherein immigration officers who have been trained to deal with immigrati
matters concurrently hold a post relating to refugee matters inevitably has a risk
fair refugee status recognition is obstructed by the immigration control." $

C. Lack of Transparency

7 If an appeal is also declined, the applicant may seek judicial review of the decision with aD
Court. There is no provision in the Japanese administrative law which limits judicial review 10
specific cases, for example, cases where points of law or material facts are at issue. i
8 Written statement by the Prime Minister Junichiro Koizumi in the Diet (the 154 session) in
responding to questions related to Convention refugee recognition system in Japan by the Hous
Representatives member Tetsuji Nakamura (Aug. 27, 2002), available at o Bions of the I
http://www.shugiin.go.jp/itdb_shitsumon.nsf/html/shitsumon/b154195 htm. £ s of the Immigration Act dealing with r i

9 Survey by the Japan Lawyers' Network for Refugees (“JLNR"). I ' 8 £ cfugee issues was amended last year
10 In Z v. Minister of Justice, the Tokyo District Court criticized the attitude of the Refugee
Inquirer who interviewed the plaintiff that the Refugee Inquirer treated the plaintiff with the
skepticism that his application was false and concluded that such skepticism was one factor whi
led to wrong denial of his refugee status. Z v Japan (Tokyo District Court, Apr. 9,2003). ¢

11 Kyodo News, May 10, 2002,
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for the first time since Japan’s accession to the Refugee Convention, and the
amendment was executed this May. ud
The main points of the amendment are: a) abolition of the 60-day Rule, b)

introduction of the system of refugee examination counselors, c) creation of the

system for permitting provisional stay.'?

ii. Abolition of 60-day Rule
Under the previous Immigration Act, there was a rule called “60-day rule™

which, in principle, obligated refugee applicants to submit applications for refugee
status within 60 days after the day of landing in Japan. Since the introduction of =
refugee status recognition system, many Convention refugees had been denied '
recognition of refugee status because of this rule. The amendment abolished this'r
which experts regard as a positive change. ;
iii.  Introduction of the Refugee Examination Counselors System
The amendment also reviewed the appeal system, which had been criticizes

its ineffectiveness. Through the amendment, refugee examination counselors were
newly introduced “for the purpose of increasing equity and neutrality in the refu
recognition procedure”, according to the Ministry of Justice. Refugee Examinatior
Counselors, appointed by the Minister of Justice, participate in the appeal procedu
as third parties. The Minister of Justice shall consult with the Refugee Examina
Counselors although they do not have authority to decide refugee status.

iv.  Creation of the System for Permitting Provisional Stay

Under the previous system, the refugee recognition procedure was completel

separated from the deportation procedure, and therefore refugee applicants who d i
not have status to stay in Japan were subjected to deportation procedure while th
refugee recognition procedures were being carried out. The amendment partially
solved this problem by permitting provisional stay to refugee applicants who
certain conditions. However, “permission of provisional stay” is not a status to

per se and refugee applicants who are permitted provisional stay are not allowed to

work.

IV. Current Situation and Challenges
i Limited and Biased Recognition

12 There are other revised points such as stabilization of the legal status of non-nationals with'

status to stay who have been recognized as refugees.
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As mentioned earlier, the number of refugee recognition is extraordinarily
small in Japan. In addition, few refugee status applicants except Indochinese and
Burmese applicants have been granted refugee status. For example, in 2002, the
major nationalities for refugee status applications were Burma (Myanmar) 'ls“urke
fran, and China, in decreasing order.'? According to the statistics of Uni’t;d Natiz,r,ls
High Commistsioncr for Refugees (UNHCR), the worldwide percentages of refugee
status recognition of applicants who have these nationalities are not low.'?
Nevertheless, five out of six people who were recognized as refugees in the initial
procedure in Japan in 2002 were Burmese.'® That is, only one person, other than
Burmese, was recognized as a refugee in the initial procedure last year. For instance
of the 334 refugee status applications by Kurds whose nationality is Turkish that ’
have been filed from 1999 to 2003, none of them have been granted refugee status 1o
These numbers trigger a reasonable doubt that not a few bona fide refugees have .
been unfairly rejected their refugee status.

On the other hand, it should be noted that many denials of refugee status have
been reversed at the judicial review. For example, the Lawyers’ Group for Burmese
Refugees, to which I belong, received seven cases at the Tokyo District Court in
2004 and won all of the cases. This fact also shows that the Immigration Bureau
u‘nfairly excludes bona fide refugees from refugee status.

ii. Lack of Asylum Seekers’ Right of Subsistence

Asylum seekers in Japan are virtually deprived of right of subsistence. Even if
a refugee applicant is permitted provisional stay, the applicant cannot work .
Although there is a financial support system for refugee applicants by an cx.tra-
g.overnmental organization, the total amount of money allocated to the system is too
little to cover all refugee applicants.'” In addition, once the administrative
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nowadays policemen question every foreigner who “seems” to stay illegally. Once
they find that the foreigner has no status to stay, they arrest the foreigner in principle.
Refugee applicants are also sometimes arrested because basically the policemen do
not treat refugee applicants differently from other overstays or illegal entrants. Such
situation wherein refugee applicants are arrested is one example of the worsened

situation concerning asylum seekers, because until recently, refugee applicants had
not been arrested.

procedures of an applicant are over and his/her case is brought to court, there is no
available financial support system for such applicant. Considering the fact that mar
denials of refugee status by the Minister of Justice are reversed by the judicial
review, this is a serious problem. ' 18

Under such situation, it is clear that refugee applicants cannot live without
working, and the Immigration Bureau have tolerated labor in practice. However,
such an attitude has been changed more severely. A Burmese refugee applicant
whose case was pending at the Tokyo District Court was detained this January '
because he had been working.'® This was the first case where an asylum seeker wa

b. Detention

- | wihe : . ; Once refugee applicants are arrested, they are transferred to the Immigration at
detained because the person was engaged in labor. He is still being detained now. some point. In most cases, deportation orders are issued for them, and once
However, how could anyone in the same condition as he possibly live without ’
whirking? & ~ any time limit until deportation is executed. If a foreigner files a lawsuit with the
Furthermore, as we will see the next paragraph, in Japan, especially in Toky - court, the Immigration Bureau permits provisional release at some point. Howeve
detection of non-nationals with no legal status to stay has become more and more permission of provisional release is totally discretionary and it is not ral:e that a "
serious. Recently, 10 people such as executives and managers working fora 8 foreigner is detained for over a year.
company were arrested because the company hired 11 non-nationals without legal
status to stay including refugee applicm'lts.lg Since then, it has become more
difficult for refugee applicants with no status for residence to find jobs. it It is a progress that third parties have become involved in the refugee
Almost all developed countries that are parties to the Refugee Convention recognition procedure, albeit partially. However, the amendment is far ffom h
allow refugee applicants to work or otherwise give financial support.”’ In contrast in that the Ministry of Justice still holds the ultimate authority to decide o e: e
the present Japanese policy implies that asylum seekers should live on air. Such status. Another problem is that there are few experts in refugee law amongnt:a =
Refugee Examination Counselors who have been appointed by the Minister of justicc.
: Furthermore, the most urgent issue in the new appeal systeml is its practice.
By introducing the system of the Refugee Examination Inquirers, the Immigration
Bureau is planning to change the actual procedure. That is, the Immigration will not
conduct interviews to appellants, which were previously conducted for as long as

deportation order is issued, the Immigration Bureau can detain a foreigner without

iv.  Problems with Practice of the New Appeal System

inhuman attitude is impermissible.

iii.  Toughened Detection and Long-Term Detention
a. Detection

In Japan, especially in its capital, Tokyo, detection of non-nationals who di
not have status to stay has been strengthened.?’ It is no exaggeration to say that couple of days maximum or at least for half a day under the previous appeal system
On the other hand, the Immigration Bureau stubbornly refuses to disclose anyy .
t_iocumcnt collected in the initial procedure, including written records produced by

Re . .
1 fugee Inquirers of what refugee applicants stated in the interviews. As a result

18 A group of lawyers who deal with refugee cases, to which I also belong, has brought his case
court to claim for the withdrawal of his detention. y

19 Yomiuri Newspapers, July 12 2005. i
20 Refugee Assitance HeadQuarters of the Foundation for the Welfare and Education of the.
People, Report of the Research on Reception Centers et al., for Refugee Recognition (Asylum)
Applicants in European Countries (March, 2003), Id, Report of the Research on Support System
al. for Convention Refugees and Refugee Recognition (Asylum) Applicants in Spain, Portoga
Italy (April, 2004). S |
21 This tendency has become evident especially since “the Joint Statement on intensifying mea
against illegal staying non-nationals in the capital, Tokyo, by the Immigration Bureau, the Toky!
Regional Immigration Bureau, the Tokyo Metropolitan Government, and the Tokyo Metropolitat

a k]
aPpe]lants lawyers have to prepare for the appeal procedure without any background
f0cument, because, as mentioned earlier, lawyers are not permitted to represent

—

Police Department. The Joint Statement is available at

ImD...l‘ fwww,mg;[g,[gk!g,jm‘l NET/OSHIRASE/2003/10/20dah400.htm.
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Call for Global Struggle Against Multinational Corporations

refugee applicants or attend their interviews at the initial procedure. It is impossib

to make the appeal procedure effective under this situation. Hence, the Japan

Lawyers’ Network for Refugees (JLNR),22 a voluntary group of lawyers who deal =

with refugee issues, notified the Immigration Bureau of boycotting the procedur-.g
1) ¢

Haruki Fukuchi

Japanese Workers’ Committee for Human Rights
NGO in special consultative status with the Economic and Social Council of the UN

until it accepts to disclose documents collected at the initial procedure.

My name is Haruki Fukuchi. I am not a lawyer. About five years ago I retired from
the People’s Life Finance Corporation,' and I’m a pensioner now. Because of unjust
discrimination in the form of unfair labor practices against me for my labor union activities
during my working years, I went to court and currently I'm in the 19th year of litigation,
which is now in the Supreme Court.

But I'm not here to tell you specifically about my case. As the deputy director-general
of the Japanese Workers” Committee for Human Rights I have participated in the struggles of
many workers, and I found that when business entities which include transboundary
companies — that is, multinational corporations — cross national borders, they ignore laws
and infringe the human rights of workers in the affected countries. Today I want to call for
joint struggle against this situation.

UN High Commissioner for Human Rights Louise Arbour visited Japan in November
2004, and in a speech called attention to the problem of multinational corporations. She noted
that when speaking of the connection between human rights and economic development, we
must determine the human rights responsibilities of non-state economic actors, and that there
are vital issues regarding the human rights-related roles and responsibilities of business
entities which include transnational companies. She also spoke of the Global Compact
proposed by Secretary-General Annan.

In an address at the World Economic Forum in 1999, Secretary-General Annan
proposed the Global Compact and urged business leaders to accept universal principles in the
areas of human rights, labor standards, and the environment. As of February 2005,
participating organizations worldwide number 1,981. On February 23, 2004 Mr. Annan
attended a meeting held by Nippon Keidanren, where he asked that business leaders support
the Global Compact and make a definite commitment to its principles, but only 28 Japanese
companies have signed on, and there is no participation from leading companies.

To my knowledge, cases in which multinationals have been taken to court over labor
disputes in Japan include Hilton Hotels, Nestlé, AIG Star Life Insurance (ALICO J apan), and
- Showa Shell Sekiyu.

The problem shared by all these cases is that perhaps owing to susceptibility to
~ Outside pressure, it is almost impossible to win in court, and even if victory is barely achieved,
it does not lead to a resolution of the dispute. This is because Japanese branches of
Multinationals have no one in authority. They can do nothing without orders from the home
?Ullntry or home office. Something else common to these cases is that treatment of workers
Ivolves widespread human rights abuses that are probably impossible in the companies’

me countries.

V.  Conclusion - '
Thus, though the first amendment of the legislation regarding refugee

determination system was carried out, substantial improvement is yet to be seen an
Japan’s refugee status determination system is still in an infant stage. In fact, =
situations of asylum seekers worsening in some points. Hence, lawyers v'vho deal-
refugee issues will keep fighting to obtain better protection for Conventlo.n
and endeavor to construct a proper Refugee Status Determination System in :n.'._____

.

i ‘of i i hange among lawyers who ¢

NR was founded in 1997 for the purpose of information exc : . 1t
irzitlfl;cfugec issues. Lawyers who belong to JLNR have dealt with all caseshm which applicants
were recognized as refugees, and as far as I know, lawyers fully supported them.

1
) A semi-government corporation which lends money to small and medium enterprises and to
Individuals,
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In that light, what about the actions of major Japanese corporations operating in ou
Korea, China, Southeast Asia, and other parts of Asia? I had an opportunity to find out a lit
about the Citizen Watch Co., which is based in Tanashi City. Citizen built a factory in Sot
Korea and hired local workers at low wages. When wages rose due to the groundswell in ¢
South Korean labor movement, Citizen suddenly closed that factory and moved operations
China. I presume that in China the company hired farmers who migrated to the city, and
them low wages. In the resulting labor dispute, the Korean workers who lost their jobs cam
to Japan and presented their demands at Citizen’s home office in Tanashi. I went there i in
their support.

Although the home office listened to their demands, officials gave the evasive answ
that they would “take action after getting detailed information on the local situation.” he
home office just doesn’t issue directives to responsibly resolve the dispute. 'S

Although one cannot at all make a positive assertion from these examples, I think i
possible to make the following point. f '

Business entities which include transnational companies take advantage of the
non-globalized weakness of workers and citizens by coolly violating workers’ human right
if they are in other countries, and profit by doing it. Should problems emerge, they avoi «:
responsibility with evasive excuses such as “The home office is responsible,” or “The
problem has to be solved locally.” ‘2

Japanese companies are said to cause pollution by exporting pollution to other pe n_?:
Asia and discharging untreated effluent from local factories. L

It is hard to believe that companies which dump waste outside are protecting h ma
rights inside. It makes more sense to imagine that while polluting outside, they repress hur
rights inside through worker exploitation. It seems to me that anti-Japanese feelings s
under such conditions.

There were widespread anti-Japanese demonstrations over the issues of differing g
perceptions of history and Japan’s attempt to become a permanent UN Security Council
member. And in Japan efforts to amend the constitution have been accelerated. :

To have an accurate perception of history, Japan has to affirm to other Asians thi "_*:-i
will completely abide by its constitution, but the current government is heading toward
constitutional amendment. They want to change Article 9 and make the Self-Defense F
official. One imagines that other Asians will wonder if Japan will invade again. :

Japanese companies come and set up operations, emit pollution, repress the human
rights of those who are hired — and maybe even the Japanese military will come. I think"
these feelings are behind the anti-Japanese demonstrations. ]

Even when business crosses national borders, international human rights conventio
are supposed to be applicable everywhere on the planet. We have to make business entities
which include transnational companies abide by these conventions. 3

I shall close by proposing that to advance peace and human rights, we the people je
hands across national borders and together struggle against the multinational corporations.
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Lawsuit Against Troop Deployment to Iraq Opens Way to the
Right to Peaceful Coexistence in Asia

Hirofumi Sato, Attorney

Secretary-General for the National Liaison Conference of Counsels, and Secretary-General
for the Hokkaido Lawsuit Counsel to the Lawsuit for an Injunction Against Troop
Deployment to Iraq

1. Article 9 of the constitution and SDF deployment to Iraq

(1) After going through the catastrophic aggression and damage of World War 2, Japan
guaranteed the right of the Japanese to live in peace and declared peaceful coexistence with
the peoples of the world, especially those of Asia, in the Preamble to its new postwar
constitution: “We, the Japanese people, desire peace for all time and are deeply conscious of
the high ideals controlling human relationship, and we have determined to preserve our
security and existence, trusting in the justice and faith of the peace-loving peoples of the
world. We desire to occupy an honored place in an international society striving for the
preservation of peace, and the banishment of tyranny and slavery, oppression and intolerance
for all time from the earth. We recognize that all peoples of the world have the right to live in
peace, free from fear and want.” Article 9.1 says, “The Japanese people forever renounce war
as a sovereign right of the nation and the threat or use of force as means of settling
international disputes,” while Article 9.2 provides that for that purpose Japan will not
maintain war potential or recognize the right of belligerency of the state.

Tohoku University Professor Miyoko Tsujimura comments on the significance of this,
saying, “Being the first in the world to anticipate what might be called the modern form of
pacifism, Japan’s constitution guaranteed the renunciation of war, no military force, and the
right to live in peace. This right to live in peace is known as ‘a third- or fourth-generation
human right,” and is a ‘new human right’ of the 21st century” (Nihon Hyoronsha, The
Constitution, p. 102). '

(2) But the Self-Defense Forces Act was enacted in 1954 on the occasion of the Korean War,
and the Ground, Maritime, and Air Self-Defense Forces (SDF) were created with the mission
of “protecting Japan against direct and indirect aggression to preserve Japan’s peace and
security.” Over the ensuing 50 years the SDF have been criticized for violating the
constitution because they correspond to “war potential” under Article 9.2, but the government
has continued taking an “exclusively defense-oriented posture” which holds that it is
constitutional to maintain a self-defense capability that is “the minimum needed for
self-defense.” To maintain this posture the government has pledged to the citizens that,
among other things, it bans overseas deployments, will not exercise the right of collective
self-defense, and will strictly observe the three non-nuclear principles. In principle this has
Dot changed. The Gulf War occasioned the Peacekeeping Operations Law, under which SDF
Minesweepers were sent to the Persian Gulf in 1991, and SDF troops were sent to Cambodia

2;992, but it was nevertheless not anticipated that heavily armed land forces would be
loyed.
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3, Other lawsuits

Led by the Minowa lawsuit in Hokkaido, another lawsuit was filed in Nagoya this
February. Several additional actions brought the number of plaintiffs to over 3,000, making it
the biggest citizen lawsuit ever. One of the plaintiffs is Naoto Amagi, who was the
ambassador to Lebanon when the US and UK launched their attack on Iraq, and was as much
as sacked for expressing to the authorities his opposition to Japan’s support for the war.

The Tokyo lawsuit started in March. Its plaintiffs include a person who was detained
in Iraq in April 2004, billed by the Japanese government for rescue costs when arriving back
in Japan after being released, and suing for confirmation of no debt owed the government

In April the Osaka lawsuit was filed. With well-known culturati such as Minoru dda
and Shunsuke Tsurumi in the lead, it has developed into a citizen lawsuit of over 4,000
plaintiffs. Two Iraqis living in Iraq are plaintiffs in an additional action. ’

(3) But in July 2003 Prime Minister Koizumi succeeded in passing the “Special Measures
Law on Implementing Humanitarian Reconstruction Support Activities and Security Suppor
Activities in Iraq (Iraq Special Measures Law),” and on December 8 the Cabinet approved
the “Basic Plan for Measures Pursuant to the Iraq Special Measures Law.” The government
began SDF deployment that month and Ground SDF deployment in January 2004. Ground |
SDF troops carried recoilless rifles, portable antitank guns, and other heavy weapons,
formulated rules of engagement, and made ready for action. In view of the constitutional
principles in Article 9.2, under the the Iraq Special Measures Law, SDF deployment is
limited to “noncombat zones,” but the current Iraq situation clearly shows that this
requirement is not met. |

Participation in the coalition was supposedly on June 28, 2004 when sovereignty wa
transferred back to Irag, but the government had said participation was impossible because In May citizens filed a troop deployment injunction lawsauit in Shizuoka Prefecture
would mean exercising the collective right of self-defense. o and in July there was the filing in Osaka of a suit for an injunction on fund disbursement fc;r

Owing to _this situation, the pacifism and people’s right to live in peace under Artick troop deployment. On August 6, the anniversary of the Hiroshima atomic bombing, a lawsuit
0'gfl mioHbiind. . .' ' was filed in Yamanashi Prefecture. Plaintiffs in the Yamanashi lawsuit include NGb workers

' who had worked in Iraq. They claim that Japan’s entry into the war infringed their rights by
making it hard for them to conduct their activities.
. In.December lawsuits were filed in Utsunomiya City, Tochigi Prefecture, and Sendai

City in Miyagi Prefecture. Especially notable is the Sendai lawsuit because 40% of the
lawye'rs belonging to the Sendai Bar Association are counsels. In addition to the injunction
lawsuit there is another filed by local citizens who, on the grounds of unconstitutionality
demand the return of public funds used by the mayor when attending a send-off party fo;
SDF personnel. In 2005 there were more troop deployment injunction lawsuits: Okayama in
January and Kumamoto/Kyoto in March, bringing the total to 13 suits in 11 courts. These are
now Japan’s largest-ever class-action suits. It is an indication of the earnestness of the
pmzen-sovereigns, who do not want to be the wrongdoers in a war of aggression against Iraq
and who feel they must do something to defend Article 9. ’

2. Minowa’s determination and the cooperative response of lawyers
(1) As part of the above sequence of events, in January 2004 the order to deploy went t
Ground SDF advance unit, consisting mainly of members of the GSDF Northern Arm _
Division, headquartered in Asahikawa, Hokkaido. Mr. Noboru Minowa, a former Liberal

Democratic Party (LDP) Diet member representing Hokkaido filed a lawsuit for an injunc
on SDF troop deployment to Iraq. Minowa was 80 years old at the time. He had served a
total of eight terms and 23 years for the ruling party in the House of Representatives, holdi
important posts including minister of posts and telecommunications, parliamentary vice
minister of defense, chairperson of the House of Representatives Special Committee on
Security, chairperson of the LDP Defense Committee Subsection, and assistant '
secretary-general. As such, he has personified the constitutional interpretation of “exclusiv

defense-oriented posture” and defense policy (he left the Diet in 1990).
4. Characteristics and significance of the lawsuits

(1) Modern development of pacifism and the right to live in peace

_ _Constitutional lawsuits had previously been filed over SDF overseas deployment.
Injunction lawsuits at the time of the Gulf War on sending minesweepers and on disbursing
war costs of $9 billion (which later ballooned to $13 billion) were filed in five places: Tokyo
Osak_a, Fukuoka, Kagoshima, and Nagoya. Other lawsuits concern the unconstitutionality of ,
sending troops to Cambodia (Osaka), the unconstitutionality of peacekeeping operations
(Tokyo, Nagoya), the unconstitutionality of Golan Heights peacekeeping forces (Tokyo,
gsaka), and the uncopstitutionality of the Terrorism Special Measures Law (to support the

S attack on Afghanistan). In all there are over 10.

. T_hese lawsuits are pioneering initiatives which pressure the courts to make
°0nst1t9tlonal judgments, while giving new significance to the right to live in peace as
nrOClIOgmzed by Sapporo District Court in the Naganuma Nike Missile Base lawsuit, which

eq that the SDF are unconstitutional. But sending troops to Iraq differs greatly from
Previous overseas deployments.
First, the form of “war” or “international dispute” has changed greatly. 9/1
E occasion for President Bush to shift “the fight against terror” ingto “\%:r,” {vhjchl ;zr::}?egs
m a concept of confrontation between nations into a concept that came to include all kinds

(2) From the time minesweepers were sent to the Gulf War, Minowa has continued to
that the SDF cannot be sent abroad except “When the prime minister considers it nece
defend the nation against armed aggression from the outside, or when there is a clear and"
imminent danger of an armed attack” (Self-Defense Forces Act, Article 76.1), and that Jap
practices “diplomacy without bloodletting.” With the sending of troops to Iraq, Minowa
decided to file the lawsuit due to a strong sense of crisis and mission. -
When Minowa found out that the Japan Federation of Bar Associations and the
Sapporo Bar Association oppose the contingency legislation and troop deployment to Irac
asked for their cooperation. Like-minded lawyers responded, and 109 lawyers — which 1§
more than one-fourth of all the lawyers in Hokkaido — became volunteer counsels.
At the first conference of lawyers Minowa spoke of his resolve: “I'm dedicating th
rest of my life to stopping the overseas deployment of the Self-Defense Forces.” Kiyoh
Koike, former director of the Defense Agency’s Bureau of Education and Training (curren
mayor of Kamo City in Niigata Prefecture) came to lend encouragement. This illustrates

serious situation facing pacifism in postwar Japan.
/8
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are not hurt. That is the right to live in peace.

“It is US military strategy that determines i i
: peace for people in East Asia. South K
has also sent troPps. So Japan sending troops overseas is not simply a matter of thelgDF o
going to Iraq. It’s an issue for all of East Asia. So why, despite that, is solidarity among all
the pepples of East Asia 1mpossib-le? If solidarity were possible, we could chip away atg the
US niulltﬂ?( E:tsrta:g.y and l;:lrggrf;swely destroy the framework which leads to war. If only the
peoples 0 sia could build a framework for fellowshi idari -
g e i wship and solidarity. This may not be
[ firmly believe that these lawsuits coincide i

. perfectly with the Proposal for Action i
i Nox:theast f\fsm b.y tl'ze Global Partnership to Prevent Armed Conflict (adoEted atoll}ni:::ion "
Nations University in Tokyo on February 2, 2005).

of conflicts by international terrorist organizations, and by ethnic, religious, and political
groups. In that sense sending SDF troops to Iraq is certainly participation in a new “war. b
Second, the situation developed in a way that no one had anticipated: the heavily,
armed SDF are sent to Iraq without any connection to Japan’s defense, and participates in{
coalition. Even Noboru Minowa, who was known as a hawkish politician, took action in -
anger, asking, “When did the government change its view?” This is a serious crisis for
constitutionalism and the rule of law.
Third, emphasis in previous lawsuits has been on the use of the citizens’ taxes and.
their rights to not be a part of war and to not be a wrongdoer. But Japan was named as an
object of attack by those who perpetrated the Madrid train bombing, and in Iraq there have
been five hostage victims and six deaths from attacks, for a total of 11 people sacrificed
already. Thus in relation to Iraq troop deployment, the right to not be killed and the rig
to be a victim have also become real issues, and the mutual nature of “not killing” and “ng
being killed” under conditions of war has ironically come to the fore. '

(2) Awakening the role of the judiciary in constitutionalism 31
With these serious constitutional violations happening before our eyes, the courts -
which are supposed to be the protector of the constitution and guardian spirit of -
constitutionalism — face demands from all parts of the country to exercise the authority
invested in them, yet they do not use it, and do nothing about these unconstitutional acts..
Therefore they are abandoning their duty. Especially once a war starts, protecting the huma
rights of each individual becomes meaningless. We would like judges to squarely address
special significance and character — which we hold to be a right-of-resistance character 4
of this key human right, which is on a totally different plane from individual human rights
violations and the remedying of those violations. We think that seeking constitutional =
judgments on the right to live in peace is actually none other than the doctrine of how judgs
should act under constitutionalism. | 9
This March Fukuoka District Court (Kiyonaga Kamekawa, judge) ruled that P ime
Minister Koizumi’s official visit to Yasukuni Shrine violated the separation of church and
state provision of the constitution’s Article 20. The grounds for the judgment concluded th
“This shrine visit was conducted without sufficient debate on the constitutionality of visits
Yasukuni Shrine, and there were subsequent visits as well. In view of this situation, itis
highly possible that the same act would be committed repeatedly if the courts were to av: 0iC
judgments on constitutionality. This court therefore rules as written above in the belief that
judging the constitutionality of said visit is its duty.” :
il
(3) Establishing the right to live in peace (peaceful coexistence) for the inhabitants of East
Asia %
This March 23 there was an additional action by 32 people in the Hokkaido laws i,
and among the plaintiffs is a Korean resident in Japan who is “co-representative of the
Hokkaido Association for Action to Square Accounts for Japan’s Postwar Responsibili
This is how he describes the motivation for his participation in the lawsuit. 30
“The view of peace that has entrenched itself in Japanese society seems to be a view
in which individuals wish only to save themselves from hurt. I would say there is no home
Japan for the idea that not hurting others is also peace. So that is perhaps the reason for
saying things such as there’s no choice but to hurt others if it means saving oneself from &
that is, benefiting the national interest. But active pacifism is when both oneself and others

@

404 405




(1)

(2)

H7 VT DFRMEE~OEEG Y B A 5 7 RRE L TR

17 7 |REEILFHR
ZEHAEFAERSFERE
T EFLAEREERE

LT KL X

| BEORLBWKA T IRE

OHEEIZ, B2RUEFRKBRICBIIMEROCHEEOBB/AE T, B
BHEEOMXT BEXAERI, EAOFEMEZAEL, ABMHEEDLH
REXETI2ZRBR2ERZ2EARTI20THHLT, FRr B+ 5%
EROAELEREZFHELT, bhbDER2LAFERHELL S Lk
Ebtobh%ﬁ\$ﬁ&$ﬁb\$ﬁ&ﬁﬁ\Eﬂkﬁﬁ%%Lm
LRBIBRELLI LEDTHIEBHLICB VT, &% b 25 HiMr%
HOWVWERS, bhibik, 2t ROER., FL<BMERZMND
", FROS LICEFTIHANEETH L2 RET 2] . H
$@E®$E%$ﬁ%@ﬁﬁ\%Lféﬁﬁmﬁﬁ(ﬁm79?%@)
EDOFPFEFLE T, THEZITC, BESILIT TEEOES
EHESEL, RANCLIBHXIRAOTHEIT, ERHEsrfEr+ 3
FRELTE, XKBIZIhE2KETS) LED (1H), 20 HHER
DIEDICEADTRFLRBEOTREED - (2H),

IOFRICOVT, IHALFRIEAEKST TAAEEEL. #HR
t%buf\wbwﬁﬁiﬁwﬁﬁ%%nﬁ%%ﬂbféﬁf\ﬁ%
PRFE - BATRFE L PR AL RE L, ~OFMMEEREL.
3RV LE A HROAME] L \vbh, 2 1M TH L
AE] D15THD) Ld~3 (BAFERME [EiE] 102 H),

ETHN, BIRSFEMIC, 1954 EFHBREIHES L, TbaE
DFEMEREEROLD, EEREROMEGKICN L, bAEZ
WIBZ L 2 EBLTHRBEEBRAAR S N, L% 50 40,
HERIIEEIOL2HD BH) CHABEERRTHS EHHSAT
TN, BFE TBEWO-DOUELRE/NBE) OBEHDOREZL
BThHd L5 THFHH OXFERY T X7, BfFix. MEmF
Bifi) oMEL LT, BAREOKIE, EFAMEBED RTE,.
=RAIOBFREZERICHEL, ZORBRIZBELL DL 2\, &

407




(3)

0 SEHEORE L HEBEOES

(1)

(2)

EE 42 ic, PKO N E S, 1991 I B EBRRIER O ST
?ﬁﬁﬁ\ww@tﬁyﬁ97mﬁﬁﬁbhtﬁ\%h?%ﬁ%ﬁf
B EEATRES NS Z LR EEENTE ST _
Lmém\mﬁﬁmm;2m3¢7ﬁ,F4§amﬁﬁ6AEﬁag
ﬁﬁﬁ&@féﬁ%iﬁﬁﬁwiﬁuﬁf6%%%@%(4?&%?
iﬂjéﬁiéﬁ\ﬁﬁlzﬁSEf%?ﬁﬁ%&t£d<ﬁmﬁﬂf
m¢6£$%@1%m%%ﬁbf\ﬁﬂ¢waﬁ&%‘%zm4$;
Bm&ﬁtaﬁ%wmﬁ%ﬁmbto@Laﬁwm\%ﬁﬁm\ﬁi
m%ﬁ%imaaﬁ%ﬁmﬁﬁamﬁb\ﬁ%ﬁm&@wrﬁkv& |
604§9ﬁﬁmu\ﬁ%g%zﬁwﬁﬁxﬁﬁ-ﬁﬁﬁﬁﬁmﬁq
b B AFRRIRE 1T [FEEBAIR) ICRESND Lz o TWVWBH,
ﬁE®4?ﬁﬁ%ﬁ%@%#%ﬁtémw:amﬁafbéo _

2m4$6H2sandiﬁ§au%w§@ﬁﬁm®$Mtbtﬁ
SEHEE~OBNMITHERBAF»EEE EHETEICELRVWE LTVE
T eTHDH

5 LT, bh#EE 9 ROTEMERL B A [E B 0 089 4 7 HE I
BEEDOERIIILHES>TWVD, :

mhwﬁﬁ®¢?\mmﬁnﬁ\tﬁﬁ@ﬁNﬁﬁﬂ%%&i(i
Hﬁﬁ%2ﬁ@%*bkf%@haﬁ%mﬁﬁﬁ%ﬁmént&3{g
ﬁﬁ%mwiaﬁﬁﬁﬁiiﬁﬁ&ﬁ\Eﬁ%@%?&ﬁﬁ&%bm»
5%%%ﬁﬁbtoﬁﬁ&w,:wﬁwoﬁﬁotoﬁﬁsﬁzsﬁa
ﬂﬁﬁ@ﬂﬁﬁﬁé&ﬁw\:@ﬁmﬂﬁxﬁxmﬁﬁﬁkﬁ\mﬁ;
ﬁé%ﬁﬁ%éﬁ%ééﬁ\ﬁ@%%%@%%E,aﬁ$E&E&Ef
1hF%%%mjmﬁ%ﬁﬁ\%ﬁ&ﬁ%wﬁbfgtmﬁot(wi
H538). )

iﬁ&m,M$ﬁ$®ﬁﬁﬁﬁﬁ®ﬁmbﬁbﬁ@ﬁﬁ?é%%;
6®ﬁﬁﬁﬂﬁ%$Lt$ﬁ£ﬁﬁﬁ&ﬁﬁ%éfb%E&ﬁﬁﬁ?
ZLmpLBEE) (BHBRE 76 & 1H) UM, B @A EAICE
f:&ﬂbbi&w\bﬁﬁmfmamé&mﬂﬁjfbéaﬁiﬂﬁ
T%t¢%&4§¢mﬁaw5$ﬁmib‘ﬁmﬂﬁmeﬁﬁﬁmTH;
BFEFRELEZOTH D, l

iﬁ&u\E$#ﬁiﬁ%%@ﬂﬁ#ﬁi%ﬁﬁ$%ﬁ@4ﬁam;
Kﬁﬁbfwacaéﬂb‘#ﬁt%wﬁﬁ&iwféto#51#@

408

3

NINEZTT, LBEBENOHFELOA D 128X 5, 1094 DOFE
+28 [FHY) TREAL RS T,

FE1EHAEHALE T, EGRKIT BHr0oBRIn -z BHEEROBEIR
BEEIEDIEDZ-DICHETE) LREEZEoTZ. ThiZix, /MHIBEET
i THBIHBE (RFBEBRMRTR) HPEBICETH T2, 20Xk
X, BEALXOEMERBBVONICELARERICETES LB N5,

Fa0L2EWEH

EEDOERFLNERL ALY 2 ICRLATBECHANRES L,
BRICOE EMBHFTREHIISTAZEX, DO TR KERZHR
FRIZEBLTWS, RED 1AL, kREDOA F 7RIV UK
FELLTHEARDEEIFIIRNOBERXER LTEELREEINER
AEAKMBWS,

SAIIERRFLNAE -, REIZIX, 2004 4 AITA4 77 THX
Eh, BBRINTRKEZICBABNE»LERISNERHEBOEEARF
EHRBFRLbEENL TV S,

4 AiICix, /NMHE, BREBKOLEFL AP LRI, BHERSE
BFTL£EZ2B22TERFRICBAL TV KIRFRLBEI N, BINE
FORIZIZ, AZ7EEDATFI7A2ABREREICR->TVS,

5 AICIZ#M CIREZIETFRN, 7 AICIIKIRTIRE TRAXH]) £
FtoFanfEEanz, SA6BDLEERBHRTORICZIZ, LR THR
BRE I, WRFRICTIEBML 77 TEBHZ LTV NGO BE b
R&ELeD, BEAOBRESIMICIVEBE#EL 2o EFABEFELHFAT
W5,

12 Aicit, BARFRE L ERRUE CHRANRES Nz, BiTllA
FRx, WEHFELESFTROAREBLEO 4AFBINKBALRY, IREELFF
MOENCEHFKEOETRCHBLAEATROARABSEIEERTE
MHRBELLEWVWIERFLROLBHFET 5.

2005 FEIC A>T bk, Mt (1 A), REAR - H#E (3 A) THIk
EZEFHRARESNL, BETIE 11 BHFIC 18 OFABEBR LTS,
CHLTARHATRAKABEOERAFRLR-T WD, 1 77 RBES
DMEFIZRY LR, BEIRETFILDIMENLLRTNIT RS
RWET B, EHEEOBRBEOENTH S,

408




4 FROBFMLESR

(2) UBEIHRICBIIAEORFZEBIELC &

B EiE, TOMEBORETH S, Bic, BEIT V-7 ABIESNIT
# B2 ADANHERIEITEE.R LT, BRN2AERE L Z0OXEORE
Aif%ﬁﬁﬁ@ﬁﬂﬁﬁ&ﬁbﬁ&%ﬂmﬁ EhT&ik, BES CIESRTEZRICITD, NMEOFDOAETHIZ LB LEHLH
S50 HRIBREIRE . B 00 08 v (BIC 130 & KV 3 CHEIR) B RA HERRMR & 2B LT 51T, REEL
FHOEEREIE, KR, KK, BH, BB, £5EOLE 5 VAT HE-EBALRVMATIELVEEX TS, Hald m%m&ié
mEENE, SbICE, A YEYT REEERR (KK, PO BT B BEHB AR DD T Lk, K (L BEET IS S RHE R
SFn (RN, AHB). 97 BEPKOEHRL GIR, XK. 7 i bRV EE X B, B sl
s CkEDT 70 = 25 HBOKE) BEFRR Y, 10 283 AE3 A, EEMGEAFT (B)IERHE) 13, DREHEOFE S
P X ARBEEHIE 20 REESBER LW Uk, WREHOKRIILTO
R bR, BERSEEERE L HN L RBT A X B LHIICRmEDILK BTN S,
AR ﬂmﬂﬁﬂ&w%wtﬁﬂmirﬁk\ﬁbwﬁ%dﬁ%ﬁmyg (BB EIL, BEMESEOSEREC O VW THARBRLERVE
5 1 W 238 o T BRI 2R LY A TE S T, L L. 477 IREid, 1 EFREN, TORLBENBRVESRTEELDOTHS, =5 LK
HOWATRE L IEAE S FEERICT 5, A CEBB L &, RHTAEBE >0 CH & EET T, 5% b
1, (8BS HoVik TERNS) OBERELIEALL. 9 DITARVRYVBENDTHEESBBNEEIRETHY &ﬁ%%mpx
11 kERMET 7 2 RBIC, Ty vak#BER T LORV] & TBE HBEOEBELHUN T LZALORBLEX %%masbﬁ‘
i L. ey ERAEFORTEAN D, EEEBALT O ARS R 5. B -
Emm =Hr, BEHERICL S — %mﬁémfﬁéjﬁﬁhﬁi (3) RT7T YT OEROFRMBEFE (=kEH) O
BE5ichot, ZOBEKRT, BEEROA T 7 IREE, LV [ERE L EFRIT, 5438220, 32 ANEBMRFL, 20oREDHIC
~DOBIMZHIR B RV, A (BAOMERIE2BET DA+ atEENL - HFA/ASE ;
%ZL\E%ﬁmﬁﬁWmfbm@%ﬁj&mmﬁt<47ﬂum EHREA2HDOER VD, BITARGFRLSNOBK % J
=3 AN é@ﬁﬁkiﬁ@Mf%&vo\%%mﬁﬁtrm&mo#! 8 SRESaERS
TECEAFE T L ThB, T, FHRBERLEDNLERER
B ITVWHSBFERBEEZLONP] E&E2T, THERSTZDOTHAD
VEXE, BOXBEOERREKRTH D, :
%3L‘?F)/F@ﬂﬁﬁHTUE#fmAmﬁﬂﬁﬁkbfﬂ
aELL, A 77 CRAREEE b4, W IZ L BETEN 6K L
11 4 b0BBEEHTICESRY, RAOFETH, mﬁmﬁbw
&E$@EaLTF%$kMﬁL&wﬁﬁHPﬁ%%t&&&wﬁﬂ
I HERBINTERLY, 47 7IRETR % &g WHER ) fﬁfﬁ
L bR bREOLDLERY . BeREBICBT S FEhZWY
(R ARV EVHHEMERN, RRICHBREERLEILETHD,

TREE - FRMEFEOBRRKREM

EAHSICEFL TV HEMBIZ. BELLAYTEFHEST S
NI BRVEWVWSERMBTHRAEVH MEE2ES TRV L LERT
HHBEWVWIEBZFBEEZELTOHRVDTIERWVD, Eh b, BOEL
DEFNRFE2TOENRVIEDIZ, 2 VEREDOE-HDICIT, thEZES
T3 LBLEDERBRVEVITBVINHTL Z3DESH, %5 Tl
BBV MBELE ST RVEWVW OXARKEBHERMER T, T
FREEFHERATT,

RT7TPTOEROEMERELTVWBDIZT AV I DOEEEEE,
BEBRELTWVWE, E2LBEROEBAREITHEICASHENRS S 212
TolWIEFTICREELRVWET ST 2K60MER., #hitoiz
EIOLTHRT VT R2BOREXVEH TELVWDO,, Fastikhnid
7%Uﬂ®E$§%%&LTB%Lqﬁﬁﬁﬁbﬁh<#ﬁ$%§i
TWHLOTRBRVWLEKTOPTORRNIKRR L ERHORMEL 2 E-
TWiteb, ED—FZIEIXLLTHRLEEZ V.,

Bk LA KRB EBEONILDICL, FBEOE A, ﬁﬁiﬂw
S TH DT R, %@H%éhfﬁﬁ%ﬁﬁ?éi?ﬁ
ﬁkﬁk#B*bbhfwéwh\%n&ﬁﬁﬁf AEAAEHKET

410 411




xﬁ%m\ﬁb%%%%u%ﬁéfn—ﬁw-K—if—;;iﬁ?;
PACﬁtTV?ﬂﬁﬁﬁﬁ?(mm&$2HZEﬁE'@ +h;

ﬁﬁ)t%%ém%ﬁféﬁmﬁbéaﬁﬁféo

412

The US Cleanup Responsibility at Military Bases Designated
to be Returned to Korea

Young-geun Chae
(Assistant Professor, Inha University College of Law)

I. Introduction

In December 2004, the National Assembly of Korea approved the ratification of
two agreements' under which US Forces Korea will relocate many of its installations
scattered throughout Korea including the relocation of its headquarters from Yongsan
Seoul to the Pyongtaek area, south of Seoul. The relocation is set to be completed by
2008. The United States will return more than 43,670 acres of land to the Korean
government. In response the Korean government will grant 2,973 acres to the US
Forces for new facilities in the Pyongtaek area. ‘

In the process of negotiation, the two parties did not make much consideration
on the environmental problems at the installations and areas to be returned. As a result,
the agreements do not include thorough environmental provisions. The agreements do
not clarify the responsibility of the United States concerning the cleanup of any
contamination it may have caused at the installations. Instead, the agreements adopted
a provision that the two parties shall act in accordance with “the SOFA and relevant
agreements.” However the SOFA and relevant agreements are very unclear at best and
very lenient at worst about the US environmental responsibility of remediation.

On May 30, 2003 the SOFA Joint Committee reached an agreement on “the
Procedures for Environmental Survey and Remediation of Contamination in Facilities
and Areas Designated to be Granted or Returned.” According to the agreement, 1 year
before the scheduled return, the US and Korean governments will undertake an
exchange of site information, site inspection, and review of the inspection for 105

: The full title of these agreements are “Agreement Between the Republic of Korea and
the United States of America on the Relocation of United States Forces From the Seoul
Metropolitan Area”(hereinafter referred as “the Yongsan Relocation Plan”) and
“Agreement Between the Republic of Korea and the United States of America Amending
the Agreement Between the Republic of Korea and the United States of America for the
Land Partnership Plan of March 29, 2002”(hereinafter referred as “the Land Partnership
Plan 2004"). Earlier in March 2002, the governments of the United States and Korea
had agreed to the Land Partnership Plan under which the two parties outlined the
timetable for the return of 28 installations.
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days. If contamination is revealed, the US government will remedy the contamination
at the facilities and areas to be returned.

It can be assumed that the United States will remedy any contamination that
“poses a known, imminent and substantial endangerment to human health.” This
standard is very unclear and more lenient than the US and Korean environmen
standards concerning cleanup. The procedures both parties have agreed to follow are
also too limited and 105 days is too short to investigate the contamination. The e
schedule for remediation is also too limited to complete a full and acceptable clez

Korean government.”  Since the ceasefire agreement that halted the Korean War, South
Korea has relied heavily on the presence of US military forces for its security ;I)urm
the 1950s and 1960s Korea was also dependent on the United States for ecor;omic aidg
As a result of this dynamic between the United States and South Korea, the US Forces-
in Korea had dominant bargaining power over the counterpart of Korean government.*
T.hc two governments agreed on the Yongsan Relocation Plan and the Ls;nd
Partnership Plan in 2004. Under these agreements, the US will close and return 34
installations and training areas scattered throughout South Korea as well as vari
facilities in Yongsan, Seoul including the headquarters of the US Forces. Most ::‘(:hus
re.tuf‘n.s were scheduled to be completed by 2008 except the installations of US Arme
Division Il in Paju city. The US Forces at the closing bases will be moving or mer; ei
at the facilities newly constructed near Pyongtaek, south of Seoul. The scale of gth
returned bases is larger than 43,670 acres and in return the Korean government w'lj
grant the US 2,973 acres of lands for new facilities. Once all the plans are completeld

th'e number of US Forces installations in Korea will be reduced to 17 and most of them
will be consolidated in the Pyongtaek area. |

Even if the investigation uncovers serious contamination, the remedy will have only
days within which to be finished before the United States hands the sites back to Korea,
The costs associated with the cleanup of serious contamination can be
Without the US government’s budget, any decent cleanup is hardly possiﬁ
Accordingly, the planned schedule for cleanup is deceptive. 3

Even if the SOFA and relevant agreements do not provide clear provisio
concerning environmental responsibility, it is certain that the US Forces has a duty#
comply with environmental laws as they are generally applied in Korea. Also t
«“Polluter Pays Principle” is a common norm under the international law and in domes ic
law of Korea and the United States. Therefore, if it is true that the US Forces I ave
caused a serious environmental contamination that exceeds threshold levels, it is thus
liable for compensation and cleanup. During the consultation process, Ko

government officials should insist that the US Forces should undertake its responsibility.

. Thc. agreen.lents to relocate are results of the changes in US military policy and
the 1nterlnat10nal circumstances. After the end of the cold war era, the threat of
comm.um‘sm ceased to exist and threats from the withering North Korea also became
icss. significant. Also the development of new technology in military weapons and
avall'able information of enemies no longer demands a large number of solfliers and
heav-lly z.armed forces. The US military has also started to reduce the number of
soldiers in mainland USA starting from the 1980s.” Similarly, the US government
planned to reduce the number of soldiers in US Forces Korea. The US government
also rewrote its military strategy in foreign countries. Under the changed policy, the
role of .US Forces Korea was not only to prevent war on the Korean peninsula, bu}t(’also
the maintenance of peace in northeast Asia.® In pursuit of the changed role, scattered

IL. The US Military Forces in Korea

1. The US Military Forces in Korea and Base Relocation Plan

US military forces have been stationed in Korea since 1953, when the Ko can
War was paused based on Article IV of the Mutual Defense Treaty between Korea 2 nd
the US.2 The US forces have since stayed in Korea to prevent expansion of
communism and to protect South Korea from continued threats from hostile North
Korea. The US Military Forces deployed some 37,000 soldiers across 41 installations
at 80 sites nationwide in Korea and a total of 59,979 acres have been granted by the

3
Department of Defense U.S.A, B
.S.A, Base Structure Report (A S »
Fr;perty I.nventory). Fiscal Year 2004 Baseline. Resh A Stmmary of DoD's Rl
» Where Does Inequality Come from? An Analysis of the K i
: orea—U

St;;;ls_of Forces Agreement, 18 Am. U. Int’l L. Rev. 1103, 1109-12 ?200‘;;3‘1 ates
Replascl?nagK.I.ugf:s'”.‘lo}lzds’-Mlht?rngase Uaaar e s Bajpivamelital P.QF-'gulc'rltions‘

ial Review of Closure Decisions and Methods Wi ; .
Redevelopment M g ethods With Comprehensive
2 whe Republic of Korea grants, and the United States of America accepts, the right to. - ® Jaejeong SeI; Tszhgglslrflz'_;_ﬁ{l:;r]‘_' Envtl. Outlook 40, 41 (1999)
dispose United States land, air and sea forces in and about the territory of the Republic Human Right at;d foitor e i, ilitary Strategsl/ and Readjustment of US Forces,
of Korea as determined by mutual agreement.” Art. IV the Mutual Defense Treaty L National Defense, Result’ ofetl;: !g . %jogf P 25 (in Korean) (referring Ministry of
between the Republic of Korea and the United States of America (1953) Policy Initiative, MND News Relezcon.l e;“;%g; et the BEE-R Al

’ se, June o, , p.2)
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thus, the decision was made to

US bases in Korea were not judged to be effective,
o wanted to improve the

consolidate the military installations. The US government als
shabby infrastructure of US Forces Korea.! The government of South Korea 2
wanted the land to be returned because of the nation’s shortage of land as well as.
repeated troubles between the local citizens and the US Forces. The rapid urbanization
in Korea destroyed the buffer zones between the US installations and the Korean
villages and brought various problems between citizens and some US Forces service,

personnel. The return of the vast areas of land was welcomed by both the lo"'_
governments and citizens. ol
2. Environmental Condition of the US bases ts |

8

The U.S. Military Forces have been stationed for more than 50 years in Sc

Korea. Due to the lack of environmental compliance during the previous decades,
environmental contamination at US military bases is serious. The results of joint
environmental inspections at US bases have never been published by the joint
committee. The Ministry of Environment of the Korean Government performed an
inspection at the US base returned in 2003, but the government refused to reveal the
results. The soil and groundwater sampled at the Camp Libby, Camp Isabel, and Camp

Aims, which were returned in the early 1990s, turned out to be contaminated by hea

metals such as lead and cadmium.

There were many news reports that soils and groundwater
re contaminated resulting from illegal disposal or leakage of the
ed weapons. Environment: '._’!

inside or outside of

many U.S. bases we
hazardous substances such as petroleum and unus
problems latent in the U.S. bases are abundant and env ironmental contamination at U.S¢

bases is not unique to Korea alone. In mainland USA the Department of Defense

undertook procedures to close and relocate military bases during the 1990s.® Hundreds
of military installations were found contaminated and needed cleanup efforts.” The

action took many years and the US government was not able to

necessary remedial
ort, the government

finish the base closure plan as it was scheduled. According to a rep

ol

7 GAO Report to Congressional Commiittees, Defense Infrastructure-Basing
S. Construction Plans in South Korea,

Uncertainties Necessitate Reevaluation of U. 4
GAO-03-643, July 2003. b
8 Reynolds, supra fn.5. '
9 Robert M. Howard, Redeveloping the De
Contaminated “Government-Owned Contractor-Operated” Facilities, 1

Law J. 1, 16 (2000) 1,

partment of Defense’s Inventory of U
2 Fordham Envt!.-'
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ha: lf)perll-; 8.3 billion dollars already and needed another 3.6 billion dollars to finish th
job. Tlc:vw:vcr many expect the total amount to surpass that total as well e
conmmmat:d .H.i:heb;sseie t;l:n ::e Phlllp.pines were also found to be seriously
in 1992. Groundwater at these sitiia;:tiu wl:s)r;e bi;Se and the Navy base at Subic Bay
¥1azandous' substances such as mercury, nitrate, 13!rc;l]:;lb::(:lzbc.:;l::O(Iilit:,-?:ilnlfm e
in the soil at Clark Air Force base, various hazardous sut;sta.ncesm an: leﬂ‘?- ES
t(;e;;zene, pesticides, petroleum, and PCBs were found. The US Ge:::al :sc:ce)t ﬁ.lel’
“Su‘:: r;'j;’zl:cﬁ:;:h; Congress that the cleanup of those sites would cost as muct;n:sni
Th — er report says it will cost as much as 1 billion dollars,
i P;l‘:;:;::l‘rllletlltal conditifms at the closed military bases in the US mainland
e elp dllls predlct'the potential contamination at the bases to be
S standa_rcis B ;it;r ht:is of their location, the US bases are operated according to
Outside the US, th : e DmWent of Defense of the US government."
, the environmental contamination is predictably more serious than that

at US domestic bases because th -
: e US Military Force S
knowingly violate the environmental stand 53 s overseas usually ignore or

III. Relevant Provisions on Environmental Responsibility

A .
e Uc::ld?g to the LPP and Yongsan Relocation Plan, the governments of Korea
ni i i
ey tates emphasize the importance of environmental protection and agree
e natural environment and human health
- and to remed i
o ' y contaminated
ccordance with the SOFA and relevant agreements.'* The two agreements dareas
nts do not

10
L, i i
H A?OI;?Ez'gApn:%tO. PIE, Swespiig Ups Military-Grade.”
: acy Abroad-The military has polluted i )
E“:;eg f{tates, The Boston Globe November {15 ll-lgzdgm WAFA SERWOND e lined X fhe
ed H. Sh i bl e :

e ettler, Reverberations of Militarism: Toxic Contaminati h .

ol . 1 Med. & Global Survival (1995). on, the Environment,

14 T:e ioston Globe, supra fn.11.

e

i ackngzzr;geiﬁt f:)l: the Land Partnership Plan(2002) Art. III. 7 reads: "Recognizi

the LPP. the Part'g e importance of environmental protection in the implem gtlz.mg

ROK gra'nt - les agree that the US return of facilities and areas to the RO.?P';1 v

those necessaareas and replacement facilities to the US, and other LPP acti J the _

ey ry to protect tl:le natural environment and human health and tlons including

The Agree;e;a:eas shall be in ‘accordance with the SOFA and relevant agr . remEdg

Ph.8 also reads: ?;ethe R?IPCatlon of USF from the Seoul Metropolitan Arge:(??n(;gzgs‘;m
cognizing and acknowledging the importance of environmental i
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clearly state the amount of responsibility that the US must take for damage to the
environment. Instead, they leave environmental concemns to the SOFA and other
relevant agreements. However, the SOFA and other relevant agreements fall far sho

of clarity and sufficiency for environmental cleanup.

1. SOFA

The relationship between the US Forces and the government of Korea follows

the Status of Forces Agreement between the US and Korea (hereinafter Korea SOFA’ .
The Korea SOFA was established in 1966 and revised in 1991 and 2001. It does not
include any environmental provision. Instead SOFA Article IV reads: "1. The
Government of the Unites States is not obliged, when it returns facilities and areas to
the Government of the Republic of Korea on the expiration of this Agreement or at an
earlier date, to restore the facilities and areas to the condition in which they were at the
time they became available to the United States armed forces, or to compensate the
Government of the Republic of Korea in lieu of such restoration. 2. The Government
the Republic of Korea is not obliged to make any compensation to the Government
the United States for any improvements made in facilities and areas or for the buildi
and structures left thereon the expiration of this Agreement or the earlier return of th
facilities and areas.” This article was adopted when the SOFA was signed in 1966 ang
has never been amended. The US government insists that this article applies fc
environmental contamination as well and that the US government is not responsible for
any remediation or compensation for environmental contamination. '
However, the subsequent agreements impose limited
responsibility on the US. The 2001 Amendment to the Agreed Minutes to SOFA
adopted an environmental provision that the US Forces will respect Koreat
environmental laws. Article III Ph.2 reads: "the United States Government reco gNiZes
and acknowledges the importance of environmental protection in the context of deft
activities, ... commits itself to implementing this Agreement in a manner con Sis
with the protection of the natural environment and human health, and confirms it
policy to respect relevant Republic of Korea Government environmental laws
regulations, and standards." In 2001, the two governments also produced ‘the

environmenta

protection in the implementation of this Agreement, the Parties agree that the US return
of facilities and areas to the ROK, the ROK grant of the use of areas and replacement
facilities to the US, and other relocation actions including those necessary to protect

the natural environment and human health and to remedy contaminated areas shall be 1
accordance with the SOFA and relevant agreements." i
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Memorandum of Special Understandings on Environmental Protection. The
Memorandum provides that “the Government of the United States confirms its policy to
promptly undertake to remedy contamination caused by United States Armed Forces in
Korea that poses a known, imminent and substantial endangerment to human health;
and to consider additional remedial measures required to protect human health.”
These subsequent agreements are conforming parts of SOFA and legally enforceable
with SOFA.

However the US government has agreed only that they will “respect,” not

“comply” with Korean environmental laws."

Even if the two governments agreed to
establish relatively stringent environmental governing standards, those standards do not
have a legal enforcement mechanism. The Environmental Governing Standards is
supposed to be revised every two years, but have never been revised since they were
established in 1998.

The agreement also lacks environmental cleanup standards. The standard “a
known, imminent, and substantial endangerment to human health” is too lenient and
falls short of the domestic standards of the US and Korea. According to the Soil
Protection Act of Korea, when 16 designated hazardous substances such as cadmium,
copper, arsenic, mercury, lead, chromium(+6), zinc, nickel, fluorine, Phosphorus, PCB,
cyanide, phenol, oil(except animal/vegetable oil), and organic solvents are found in
excess of threshold levels designated by the law, the polluter is liable for the cleanup
and compensation for any loss caused by the contamination. Once contamination by
hazardous substances surpasses threshold levels, hazards are presumed and neither the
government nor victims have to prove the existence of any substantial endangerment to
human health or environment.

2. Agreement on Procedures for Environmental Survey and Consultation on
Remediation

On May 30, 2003 the SOFA Joint Committee reached an agreement on
Procedures for Environmental Survey and Consultation on Remediation for Facilities

15 Y :

This choice or vocabulary is suspicious and baseless because the US Executive
Order reads differently. “The head of each Executive agency that is responsible for the
Construction or operation of Federal facilities outside the United States shall ensure
that such construction or operation complies with the environmental pollution control
standards of general applicability in the host country or jurisdiction." E.O. 12088 at
paras, 1-801 (1978). -
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and Areas Designated to be Granted or Returned.” The Korean government refuses to
publish this document. According to the government brief, the US and Ko r-.m_
Governments will begin the 105-day procedures of exchange of information,
environmental inspection, and review of inspection on the facilities and areas 1 year
before the scheduled return or grant of new facilities and areas. If contamination
discovered, the US and Korean governments will remediate following the procedures in
the returned or granted facilities and areas. The two governments also agreed to

publish the result of investigations and the results of consultations among the committee
|

.'

on consent.
For the Yongsan Relocation Plan, the two countries agreed to follow the

procedure above.'® Prior to the return of facilities and areas, environmental actions and
consultations as agreed in the document above will be planned and executed. Th ,-
completion of such environmental procedures may be deferred if special conditions are
mutually agreed to facilitate the relocation. '
105 days is too short for US and Korean officials to finish a meaningful
environmental survey. The US forces have been stationed in Korea for more than 50
years and the facilities and areas to be returned total than 43,670 acres. The vast area
is returned concurrently during a short period of time. The Korean government has not
kept an eye on the inside the US bases for more than 50 years, making it alm
impossible for it to figure out the history of the usage of the bases within such a short
period of time. The shortage of personnel and expertise at the Department of Defense
the Government of Korea concerning the environmental investigation is another hurd
for the reasonable investigation. The plan to finish all environmental surveys within 10§
days is implausible. The real intent of the parties is highly suspicious.
The time schedule for the remedy is also extremely limited. Even if the
investigation uncovers a serious contamination, the ensuing remedy has only 260 days
within which to be finished. The costs of cleanup of serious contamination can be
astronomical. Without the US government’s budget any decent cleanup is hardly
possible. Accordingly the planned schedule for cleanup is deceptive. 260 days of

16 The Memorandum for the Joint Committee under the Yongsan Relocation Plan 4.e
reads: "Prior to the grant or return of facilities and areas, environmental actions and
consultations as agreed in reference 1.f will be planned and executed. The completion
of such environmental procedures may be deferred if special conditions are mutually
agreed to facilitate the relocation.” 1.f reads: "Joint Environmental Information

Exchange and Access Procedures, with Tab A (Procedures for Environmental Survey
and Consultation on Remediation for Facilities and Areas Designated to be Granted or
Returned), approved by the SOFA Joint Committee on 30 May 2003.”
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cleanup may be far short of a timeframe necessary to clean up serious contamination.
Also the agreement is quiet on the standards for the cleanup

A Memorandum'” made by the subcommittee for the Yongsan Relocation Plan
preserves the possibility of delay. The memorandum provides “prior to the return of
facilities and areas, environmental actions and consultations as agreed in reference 1.f,
will be planned and executed. The completion of such environmental procedures may
be deferred if special conditions are mutually agreed to facilitate the relocation.”

The US government is opposed to publishing the results of site inspections and
even the exact contents of the agreed procedure itself. The intent of the US
govlemmcnt is suspicious. Under the US domestic law, CERCLA, the government is
obliged to announce the results of site inspections and the decisions of remedial design
to the public and give them an opportunity to comment. The government then has to
coxl1sider the citizens' comments before finalizing remedial action. This process of
citizen participation is also applied to the military bases. The participation of the state
and local government is also guaranteed. The US position to keep the process secret is
against the people’s fundamental right to know. Any procedures undertaken by the US
and South Korea that do not allow citizen participation are against the Constitution and
the appropriate administrative procedures.

IV. Suggestions

| The serious contamination problem at US military bases has been uncovered in
mainland USA, the Philippines and Germany. However the US government's treatment
of the problem was extremely different in each region. The US government cleaned up
the bases thoroughly in the mainland, spending billions of dollars. On the contrary, the
US government did not make any reparations in the Philippines. In Germany, thc’ Us
government has been paying a significant amount of money for environmental
remediation.'®

' The US government has taken a hypocritical position on environmental matters
at its military bases by establishing strict environmental standards for the military and
legal enforcement measure within US territory, but on the contrary, not at overseas US

—_—

17
Ko;f'he Ad Hoce S}lbcommlttee for the Yongsan Relocation Plan under the Republic of
ea and the United States Joint Committee, Status of Forces Agreement” reached an

The Boston Globe, supra fn. 13.
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military bases. The US looks at the environmental problems it creates overseas from a
diplomatic point of view. As long as the diplomatic relationship between the US and
its host country does not worsen as a result of its stance on cleaning up environmental

contamination at US military bases, the U.S. will not take any environmental problem

t=s

seriously. _
The US government refused to remedy contamination in the Philippines for the

reason that the two countries do not have a legal document for the obligation to reme
In Korea, the US government is also trying to avoid environmental responsibility b
insisting that all the written documents that were agreed to do not impose any lega
obligation on them. According to their argument, all the wording in the agreements was
just a meaningless pretension to look conscientious about environmental protections
This is no more than a mockery of the Korean people. In comparison, th
government entered into the 1993 supplementary agreement with Germany under whie
the US government obliged itself to bear the costs of assessing, evaluating, and
remedying environmental contamination which it caused. '_
Such insufficient environmental provisions agreed upon by the US and Korea
governments were the result of unbalanced bargaining power. The Korea
government lacks a willingness to be strong with the US because it is it is heavily
dependent on the US Forces for its security. However, the presence of the US base:
Korea is of mutual interest. The relocation of the US bases and the reduction of US
soldiers are also based on changes of the US military policy in the world. The "Polluter
Pays Principle" is a worldly accepted international norm. The US cannot be ar
exception. The Korean government must request, as a right, proper environmental
remediation for contamination at US bases on Korean soil. '
SOFA Article IV exempts the US government’s obligation to restore the
facilities and areas to their original condition. The clause, however, should not
interpreted as exempting the US from responsibility for cleanup of the contaminatiorn
caused by their activity. In the future, the provision should be revised to include and
clarify the US’s responsibility to remedy environmental contamination or comper sate
for the cost of inspection and remediation.
The Agreement on LPP and the Yongsan Relocation Plan is also lack in cla

of US environmental responsibility. The standards for the procedure and
the environmental investigation and cleanup are too lenient for the US Forces. he
shortage of environmental provisions should be thoroughly discussed at joint committee
meetings. The procedures and objectives of the site survey must be clearer. Wheth
Korean standards will be applied or whether US standards will be applied must b&
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decided. The number of hazardous substances under US law is larger than that under
Korean law. Also, the results of investigations must be explained to the public and
they must be allowed to comment on it.

Before the return of the bases, the Korean government should request that the
US Forces provide documents on operations at the bases as well as about land usage.
The US Forces have been stationed in Korea for more than 50 years. Without accurate
information about how land at the bases was previously used, a proper environmental
site inspection cannot be performed. The 105-day limitation should be discarded and
the investigation procedure must be done according to a timeframe that allows for a
proper environmental inspection.

The standards for the cleanup must be in accordance with at least Korean law
because the standards of cleanup according to Korean law are much more lenient than
that in US law. If the hazardous substances designated under the Soil Protection Act
have been found to be above threshold levels at the bases which are to be returned, the
contamination should be cleaned up by the US forces. Further, the contaminated sites
should be cleaned up to at least the threshold level. The Soil Protection Act of Korea
follows a two tier standards based on the usage of the land. Standard for land Type A
is strict and applicable to the lands used as agricultural farms, schools, river, or other
private residences. The standard for land Type B is less strict and applicable to the lands
The US bases to be returned should be
Many local governments

used as the factories, roads or railroads.
cleaned up in consideration of the future use of the sites.
plan to transfer those returned sites to parks or government office towns. For those
purposes, the standard for land Type A will apply.

The Korean government should bear in mind that once the US Forces returns
the facilities and areas to the Korean government, it will be hard to make the US Forces
clean up the contamination. Then, the Korean government will become solely
responsible for the cleanup. The Korean Government has already experienced the heavy
burden of cleanup, but it seems the US government is better aware of the significance of
the burden of cleanup. The relocation fits with current US national interest, but the

entire burden of the relocation will be on Korean citizens in the end.
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26) u]=HkE= 19989 24 =ubR.2) %4715,8(DOD Instruction 4715.8)& v}3isich.  Phelps (5 15)
o8} Carlson(3 16) 99% o|3t 2=,

27) “The DoD Components shall take prompt action to remedy known imminent and sub
endangerments to human health and safety due to environmental contamination that was caused
DoD operations and that is located on or is emanating from a DoD installation or facility.”
Instruction 4715.8. § 5.1.1. gu)SOFAE A4 el ©] 74, "contamination caused by United
Armed Forces in Korea that poses a known, imminent and substantial endangerments to human h
2 FA50] Qo] kel A7) mAE Aol cheixt 288} glo} A DOD Instruction 4715.8 ¢} T+A¢
Fastn Qs "eHA“(“safety”) 7 WA Qo] oS @97 Foh

28) “Projects designed to remedy an imminent and substantial endangerment are considered comp
when the contamination no longer poses an imminent and substantial endangerment to human he:
environment, and safety. Commanders have the discretion to make risk-based decisions on how
carry out the remediation, ranging from institutional responses, such as restricting access, to more
permanent remediation.” DOD Instruction 4715.8. § 5.4.3. b
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A AR H R o' osA] e T, FFFY 27 9 FIHHQ) BF A
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o] @Qxelsy oitAdo] e & AE AT ZE H L A
Aol Ut P2 RE Yth30) FHAFE/ANA Y FARFA A
3 AEFHe] FELE 3 2 F<Jo] Utk FRF AFo] e 7}
o 4 Fdie AfuE3] FH3 Y 7] ¥ (Environmental Agent, EA)=
SOFAY &7 & 7|E] 91 e FAHL B33 FHES ©]&31d
AL FFo N v &S AT & v gl

=S A2 HA5IF AZF WESOFATA Y HEyx3e 9
2 aAE ns) AEEFHA B33 =¥ oA 7golx gt Fn
2 99EEE dF 59 "F3HEE 19 6WSYDEHE FABAFE o}
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U2 & PR He gstol] AL Algolgta st ol AAMA sAF
T71AE A3sted 12 16502td el & AMES7IR AgFPdes AL 90|
gk ole HF I LA7IAE AsEe © TR AHSEE & 3

29) “Remediation beyond that specified in paragraphs 5.1.1, through 5.1.3., above, may be undertaken
by the host nation using its own resources during U.S. occupancy of the installation or facility. The
DoD. gomponents shall encourage such remediation and cooperate with host—nation effor"ls by
p.rov:dmg the information specified in section 6., below, and appropriate access to contaminated
sites, ‘squect to operational and security requirements.” DOD Instruction 4715.8. § 5.1.4. “Such
rem(‘ed{atlon may be completed after return of the installation or facility to the host nation b:ut shall
be limited to the essential elements in a remediation plan approved by the DoD Compon:ant before
return, If remediation will continue after return, to ensure consistency among DoD Components
ng[():arfé ﬁfaally apﬁogi::g a‘rem*:;iiation plan, the appropriate DoD Component shall consult with the

nvironmental Executive Agent, if any. 4715.8. § 5.2.1.1. © 5 A &
#9ol4 dgdos yeap| neke T8 Yydoz dug At PR g e
off %ﬂlﬂit M ’ﬂ-‘ﬁ-—?ﬁ}_ﬁﬂ ‘ol A Es FAH ga'g nejy AEYeR ogaidoE Aol
UFARE AA 25 A% AT 7)Ao §HL 0] A Ao Eejutn YL B
ul5o] g H]@AQ o &o] 39 #ut oz} viFUME Yt FARAE v tHg) Zléflbl-‘?-f‘ﬁ
@ BAZ W3 0|9} go| Y¥olubrt BFHUE AAKE RHAY BEE Ao © Rolch,

30) Carlson, (3 16) 100%. 8% 71A9] AlRlgo] BAEA g AE AR Sed 2
& Tloaiz ABSH ge UE BAYE o7l AT YULIALE A8 4 Yol ﬁg;ﬂ”ﬁ
£ TR S STIURE Goa BYRATIE ) o AAE A0 S 28 Sk
3 2 Wl gl Hmz QM ARBES o
2A§ 288 2341 2apl S Aolch e R

31) 10954 W% AgeIslE TR QT ek ot Al ol
i il = o w % sl'ﬁ-‘ﬂ Hﬂaﬂ q}“_}0“11 A
. EE o|gle) ol 29 TR 23 ALES] SME
it i o peisi 1200 et gl $HEAE BRI
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3N gz NPz RE 1d ojdd BHLIRAE 3
oz AZEE 1059 ofdl 71xBRS L L A, BRAEAL BAEA
o AES vlATT Bk Fpol fEW BEA R FAAY o924 A
Ao 194(30Q)d] BAGHC B A12PRE AT, 28AE0D) &
Ao NEE AASRT BANT, 3VA(ISY)E AEFRINE LEUH
1 B0 njEo] 5@ 50do] A BA 2 BL FIZZIAWAA B3
Ae 71Z BE0 B AR L A=RE FPAT FRAER AR E2E &
qne Ea /A9 $3ARE olssicd wE we AUel radn
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©2 sjob @ w0l 1AE WY A viFe A8 298 714 <l
Ao HE 2AAY, dr2HIAH, AHED BALH Fol BF 28
ARE WA Wolol BT} T B L3R 2008d7HA viEo] HE

32) Boston Globe (5 8).

33) Boston Globe (F 8).

34) ol2iek ghojol Bl 19989 % TlE 7} vlolgld) AEH Al wzw Avice] 3¢ vl 5.‘78%,-;_.
sz qlon =3 o FAAH $3@AC Qe el A EAlglols) ohe U2tE A% Mt € 7
gitka gt} The Boston Globe(F 8) FE. '

35) 2ukE FHAHEE web-site http://www.mnd.go.kr/ FZ.
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038 Ashe] 205 W& £ e o, 199540 A 14674 71
= 3B 71AS Feste vgo T 2092 r} 2 HAGT A

87099 Axst gaA ARHA HH AL FAL BE
=157 ohdlolm Azt SEAME o WA F=2 2AAA cldoltk
EX} HA Apfoz ALHAN PALCR ASHAD FREA7} A
Az As ANEA 2= 3 299 AEE YA Pris@ S o
39 Aoy WEolt. AR EXY AS, LEEH0] FAoluel w
2 2A7 O AzZE A 5 At LQEEA FFEEARAY deF F9
pug Aoed ZxE 88 A4 § Utk olAF LFEA e
o we ug Aol A8 €T 4

3) zAlATe FES AsAE 2 el 3

AABY gnEE BaHE 71A9 FSEAARY ‘BHLGA=A
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A g $g. bZo] WEd A MENAE T 5HWNH| 9
237 AGBEE 2o} ¥ S 5= Uzke Alge] AT Aoz H
gt webd usd AR Wt BE BAlE Fule) AP A #A
g BazA 2Ue g Ast Ao gk FRL BEsE A §EE
AT Bujzre] goH AES FASA @ Ae AW FIVNWIR
BEANBRYES HA o v A ?

ARG quEARI} 24T BH BTAARY A vFARE
AHE FAR TINBIARTANBINE A= A1 A1z} A25
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38) Jessica K. Reynolds, Military Base Closure Oversight via Environmental Regulations: Replacmﬂi
Judicial Review of Closure Decisions and Methods With Comprehensive Alternative Redevelopment
Mechanisms, 4 Alb.L.Envtl.Outlook 40 (1999). 1

39) Id.
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o Bate] PAHA JYFAL F1 YA LI ©ed] #v) FE A3 <
Aol B TBHQA Yol AS FUYELIAAE vAYCH MY
XA SRBAGE FANA @712 AAY sdets YRIAAA uF
A JRE 2 4 g At 28 SYE A9F A2zAME “=
NAARF - 2 5Y - uBA Fol BE AgozA TAY AL =27}
9 FUF o] e A3 HT Lyt UoT AFHE FR'S HTAGA
ARZ AT ik #A HHEo] wasE s)xe FAYE Aoy
Z2Y AR FH7} Z7tY FUF o] AAF ME Ls A
IE B S Q. 2Bz dFARI) v wE o|f2 wisHE 1)
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e Ae WE 247 oo

n2e] Ao, nIPRE 2AANY HAAYL sYsd s}
AYe AL EAYEL FTFo THET AUSY 9AFdL AN %
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Aol Et=E Hen Yok zEn E=F A Pz B A
AAGA 7 HAA FAY F UA=S sn Yo pjFe A<
CERCLA7} stz e AlWle o AR 27179 Ao YolME =
U3A HEHLS) wey wFo] T FRo| et 7|9 FAZRAA
40) o9 2003.12.1143 200358395,

41) US.C. 5.9617.(a),(b).(2000).
42) US.C. 5.9621(£)(2000).

43) DOD Instruction 4715.7., F. 6. “Conduct public participation in_a manner consistent with the

requirements of the Comprehensive Environmental Response, Compensation, and Liability
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Act(CERCLA), the National Contingency Plan, and other applicable laws and regulations by ensuring
timely public access to information, opportunity for bublic comment on_proposed activities, :
consideration of public comments in the decision-making process. Establish Technical Revi
Committees(TRC) or _Restoration Advisory Boards(RAB) that include representatives _of th
community, in accordance with the Deputy Under Secretary of Defense(Environmental Security)’
Memorandum (reference(s))." (A&& Z=& s F718)
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