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<ABSTRACT>

A study on the Private Prison

Kwang-Sub Park**

Private prison, as a prison that a juridical person or a private who is given the
correction duty from the minister of justice manages, is one of special correction
systems being performed in countries recently advanced in correction. Recognizing
that there is an obstacle in establishing a reasonable corvection administration
because in the government-oriented correction administration of the past, uneconomic,
inefficient element is included, our country is also preparing for the opening of
private prison in 2003 year to make a more efficient correction reform.

I reviewed private prisons of the Unites State, the England, the Australia, the
Brazil because it is necessary to review private prisons of countries advanced in
correction for the efficlent masagement in our country, Through this study, I
confirmed that private prison can be an alternative trial that can complement public
prison. Even though the problem about the introduction of private prison is pointed
out, that problem can be common for it can also come from the management of the
public prison. Therefore, the Private management of correction should be done with
the intention of improving the efficiency of correction of prisoners rather than with
the purpose of curtailing the expenses by consigning the operation cost to a private
person.

u x| 0f{Key Words} : T1QalE4s

**Ph. D, in Law, Professor, College of Law, Chungnamn National University,
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Third, we should not only make very clear and resmcted
for the Criminals violating the Community Service Order, but
consideration to them for per forming it positively.

Finally, we should make it into a law to perform the Comm

rder within a certain period of time after receiving the or
court, and the probation office should develop various Commur ;

SlelA] W] A3 i A B 2

Order programs to give criminals more chances to partlcma;
programs positively. Through these opportunities, we are able
Criminals feel like a member of Society who should obey _
public morals, and to assist them returning back to society as
Criminal, with this Community Service Order system.

B hﬁ&h‘«ﬂﬂ iy *I~ B 7

Aot bl AL

(B &

IV. OI=0 A “'%.u.EAOiI st

uy Yy

1. SigErtde
BIAMEAQ| HA} 9 joglgu -r%x}on L
Pl i i nHARze }47h54

Bzl S 3 WgPEAs BEEe e

A DIGIEI0) CHSH &R v.d 2

FAC] L AU, Al AR Y nE P

=

Eo) ARLe o W zﬂwﬂ 49 wEse U 03347} B
skl 4B o] TARAL. 4B olAlE o] ol APY
éM 2a% BAt 202 o9 o ¥E A434n 2 AT &4

’90114‘1 NgAELS] FAE AT FEyetE Al ?{0?’*1% o=
810l FAIE st Atk 2 FANE UYRELY AT} 2253

Aeiz B28 el Age %aiqa}ﬂ nf%mhf} %oz
5 __: =lE b =E8c] E AHo= vli=r .




. | 7153 GARENA sadgT. a5 -r7} a% -1 e
02 Eogu. oy 2%0] Belahe ¢ 2RI Reagant $HL AYE 209

%n—_— Pl AYnELd FEY ¥y YL 4
= T8 A JAL 248, Ao BAEATD Reagan FAFAA, Do 7&?‘1 011232 7H
23 A AYe 3EL) 290 223 BRI %el] gre HoE “AREE 7197499 +947S 2 3a. getA Eo)
AYel 27t olh2 BEANGHE AYeE WEo) Haein) SEE o] BAE T T+
LT A AL AYRELY $4a7t AR} SYshe mEae HA F, 4R E Yoy AgFoo)q ARF2 ABste 2ol

Q
7Y % QA oo

FUE AN BE Ans RIS F2H olF Bt ARe] BAzYEH JAY AT BE
LELTYSE Aqeke WEol guo)n AdnELS +827} Huy | wolse 4+ 2 Y FAZYH ¥F 4, 9T @ A=8 =9
e MEkel $7A% $UT A¥4 uad g peann 3w 08 J2E AYed dydoz 2948 124U 2 Al
A DEHoZ ARHE WHTHo] NYuEAY TEBA Bu) He 2 Adste A% Fago) Yoo &
A o R7L A g Aol : B0l TG} ol A2 A RoE NoAR VAHeEL o)
AAY Eae AYLERY UE oli2 ] fad $4502 ugng BA 93 AsY eEitn AEA AR J)5e WY AL )
o QA TR A7NAE Bl QojA Agad g due 9 b 2 A9e 7MAE & ok AA, A4 REBo] AyPoz A
Ao GME W 2290 28 g8 0)Fo4 5o & mEag HEH02 £YY + Y0 B4, 99719 1 7)Yy tE Hy
We RS 29 a2z e e 2o 4 X gue 134, I8 24Y 5 o4 ABAA G e wAY Ausues
9% og Zee yuo, . I3, 14 REe %Ton HE FUY 7)5¢ Bt ZLHOE 4y

!’—]ﬁ-'%}ﬁ ARE FEE FTY] stel B &4 Adss] f
FHE Frie 3 °§°|° M ZEAQ Ao slgde AY
HALE FAE Aololr Agu 4o 23S AL 7Yy
22 JASA o E FedM RE AL Voo TLAL
o9 2 FAGA} 2 A2 24 gAg Aojgle 3¢ 2 ¢
-?“ olE® f& JARL YA ohB sk sE ARE o]y
Bate] WG4 Ese A F o= Ax s X317 e

VIFel 3ol W5 £5e @ o HEsgoy A @718 W3
o YR, FAE I APHRE Aok st AFHoE Hug
Fale ’é“a’f-‘?’--li'!-“ *}j & (private sector)e] o] MstGoh 0|73

BT digs 9 ) A R AW s ERHoR £4§
AEsige %‘}il"]‘}l Al ol -40}0# BARTD Agse digk w4
1980 At} Ronald Reagan 9jE# AR Aze) 23z 4 A

1) Paul Howard Morris, The Tmpact of Constitutional Liability on the P

Movement After Richardson v. McKnight, 525 Vand. L. Rev. 489, 491
23 1a.

gan, Private Prisons: Cons and Pros 3 (1990).

i ¢

e Privatization Decision: Public Ends, Private Means 215 (1989).
mnote 1, at 490, *'":*"f

an, et al, Privatizing the United States Justice System, Police,
and Corrections Services from the Private Sector 290 (1992).

note 1, at 491.
., supra note 8, at 290




JuELE V3 GAAAAY Gall 2 @%1 Fagiekh 7
FYAE0] 159 HE H4E 5 JEF L AL fA
L Ah22) AUAA Y wge glojA AgurdE HFolE 71GA
EHAT) oo wmEY FEAE BEro] F£H}E v E-29d @
E EIUF-& AFstoiof siHnt ARHo R ‘FiAps 27} 19

o]tk 13)

S e dRAEE 1 93U ) e

b o A%E £ 2ol B ohlsAt A 30 3
Ho BEHo2 $9% £ gle ALEZRIYL oty ste o)
% 852191 9% (President’s Commission on Privatization)& A3 g A3 Bu ohlg BEAY AEE qriAE Ade] EHFHITHA
8 2 A9 AYIeEAE 9% JRAYTY, $TRESA, B b #8242 AR st} EAeRD 289 W88 AEH
A%, 252 R e gate) WYss Aot F AL PAZAA A Zawgion duz AFaA H)D
b AR g gy gz 199140 2so)e Fe FAYRIL & Raymond Staplefords #EA= Fo] REL-HRAA o] UzHI0]
& NYBPeIA G £ B YL IVTAGS 9% ZE4 T hb-§ 4YHEe U GE YTPIE NESAGH
e 749 ol FARE FUsHED £90 598 Wk oz = Alo) BEA) LBE HEE 29 A%tk
S7H71A ohdtn ¢ol4E AAujelLjo} F Walnut7}e] RELE “vjze] glolA x| AA
w3 19309 to] vl AT® Walnut7he) BELE FA%7F FEAT 2eu BA 9K

R
d FY TELY dYAELES ?j%’b:}a}'?z} 2 E]—EWHG:]—‘}'-E 7-;\}5-} 22 Fojstn £eAE IS $AZeZ HEAY. R AR A%
T2 A M BE-ARAEE 2Fste ougRy), TEAFY 35 dAES Aol Wtk Beth shAE Walnubsl 2EAAAE 343

APEREED
o] F& FE AubumiE4AE AP ars U19dE A¥59
" —JﬁL Aubumn ZEA7} ZFgoln §40] sum F4s5itr

& 370l Bl moldA FULAGIEI 197, ARALSEE
29 9 @ cac] Auae do BE 84e]
& REAYTHY 19968 Yo) WFAA 295t W

id N. Ammons et al, The Option of Prison Privatization: A Guide for
unity Deliberations 4 (1992).

Betts, A Short History of Corrections in North Carclina, in North Carolina
An Anthology on State Government, Politics, and Policy 695, 695
e Rash Whitman & Ran Coble eds., 1996).

‘McConville, Aid from Industry? Private Corrections and Prison Crowding,
merica’s Correctional Crisis: Prison Populations and Public Policy 221, 223
phen D. Gottfredson & Ralph B. Taylor eds., 1987).

WY miEd @4 U@ Sl H2o UFe ZEa U9

13) Martin P. Sellers, The History and Politics of Private Prisons 14 (1

14} Maorris, supra note 1, at 492,

15) Id. at 492-93.

16) Steve Stephens, Last Call for Ohio’s Remaining Government=
Stores, Columbus Dispatch, November 10, 1996, at 1A.

17} David ]. Dellandra, Comment, The Growth of Prison Privatiza
Threat Posed by 42 b S.C. § 1983, 38 Dug. L. Rev. 591, 593 (2000).

18) 1d.
19) 1d.

N TViehne A AT WIoeAimay Prisrats Dricone asnd BPoaklic A cscoaatahilitar

M. Durham III. Origins of Interest in the Privatization of Punishment:
ineteenth and Twentieth Century American Expenence, 27 Cmnmology

15 (1989),
hen P. Garvey, Freeing Prisoners’ Labor, 50 Starl.-‘ L. Rev. 339, 342

98(1998). o




ey -

IJ]-J:'OH ?&LO'IA" Wi ¥ g4 dn = L 4ve

Ay Rl WAL W) AR

o} Fo| A ARz ARTS _
AEad BEAL ojAdE AL FEAUL AWTF 27 AdTE
W Rl TEAE dfdor wAEd ARFEL AFHAE F A

IEE £A2 24 Hod 2 BELE 849 A wSatd.
170l AF WY Aokl s
FolAgY FE 34 39 Ago)N @S o yolztth & Lojxofub 2= 9
A FE BES BAE tejelgnhs o AA M 1 AH npe A3 g seAsHes Tuee TAE 42 A ZEa
AR FAoZ TIRGG A F9 ARG 2= 29 $aE 4 ASE Z2d7 A U2 O3 YUE UESEEe 10048 ¥
ATHR G YA, 1 2ge mus dAE U919 dasgns) [ A 2 39 HERd ATy d3d ARG R RELTY
THER F, F2en 2, Wiz # 2 A57) 25 29 289 g AT Asd F AE R Ae WIS AR AR
193D 18006 2elX) FuakA] B2 Bold & g%k 4 z old, B2 I/t ¥(urisdiction)Ee WIRELS] A
tl st Bk v18g 437 Aol mael 2= Apalo) L WEe AW SAT 19343717 Bots 9@ fla A
WA 24, F4 R 4% AFES 1 AU ALY, o2 wg [l co= = qune aggsgn. ods ARRANY, BEARIZA
12 2 2dge] ETHAYGS A&PE REA7Y B oHE 2
1AL wedgase Jdste UYREA wAN $AE Feis
) 1980 e, Aek2sl %, olta F FaIE F F2ig F B
YAz & oFehEnt & HuA F 2 fE Fe 99uEAd g
A e WES AdSATS AA nFee 10030 YE WYRE
Folthsd RPmELe] YoM £8A S AT 0% 7}

=

$HUAY TELE Aol thed 5 e -
TEALS DWNG0Y 297] 28e 2040 90T ARG
ARDID 5 A AGAES FEA7F AGE WA Qo) AT A
A Aol dele] 18 ZAAY G0, E£5 A9 Aose qs
TEFE(EY, 9F, 999 ¥ 38 AU ABHA Laco
UL EYNE Suole A oloo) 7193} wEABE Hr HYB 4
§E ARSE Ao 2% $HAA dekel BYHRGD o] @
BHOE WEAE ASHAL HUS ANAY AL Bk e
T

T
(=

supra note 27, at 342,
Chen, "Meet the New Boss..”, 73 Denv. ULRev. 1253, 1253 (1996).

Schaffer, The Public Interest in Private Party Immunity: Extending
] Immunity from 42 USC. § 1983 to Private Prisons, 45 Duke L.J.

(1996). =
Alaska Stat. § 33.30.031(a)(Michie 1996); Colo. Rev. Stat. Ann, §
est 1997); Mont. Code Ann. § 53-30~106(3)(1997); Tenn. Code Ann.

31) Id. at 350.
32) Alexis M. Durtham I, The Future of Correctional Privatization! Lessons

the Past, in Privatizing Correctional Institutions, at 33 35-3
et al. eds., 1993), g . 6(Gary W. Bo

33) Id. at 36. 1097)

34) 1d. . :

35) Id. at 37 _:tsman, Comment, The Private Prison Experiment: A Private Sector
; Prison Overcrowding, 76 N.C.L.Rev. 2205, 2217 (1998).

8405

36) Id. at 37-38,
37) Id. at 36. .
38) _Iohn° J. Dilulio, Jr, Private Prisons 2-3 (U.S.Dep't of Justice, Naf’.‘l- ‘Ins
Justice Crime File Study Guide No. NCJ-104561, 1988). ,

39) Ammons et al., supra note 21, at 5.
- 4\ ._.D\}'x\'\o_. Supra note 38, at 3.

(Alaska Stat. § 3330.031(a)(Michie 1996); Ark. Code”™ Ann. §
6(Michie 1995); Colo. Rev, Stat. Ann. § 17-1-201(West 1997); Fla. Stat,
(1) (West 1996); Mont. Code Ann. § 53—30—106(3)(199?}} “N.M.Stat.
1990 & Supp. 1897); OKla. Stat. Ann. Tit § 41




B e I ¥ e L B - R I gy W

et MgALe B¢ oo TPUT AH REE FF A%

= TEDY4Y Doctor R, Crantssh Tom Beaslev-.l R AEAR ik} A2 A8 ALE A_L WA i%
ZAE AEE bR P e pYT T8 £ T F vl BA 4= T D=4 35S &= F::E’%T“%%‘ =
FHAN (90 BERYANE 657, 4 3 5504 60009 B oo oo sive 199 28390 AR A4 B, 228 D
BAE $E3E 2N BAAUE YYD RN B30 BN A%Y AELFFOIG AUILE 1T AR S1ALE Fohot A
A OHEAE $8Y H9E SN 19089 Bl 8949 7% §& Eoldla ¥ AlE chldelE THER AT 2
o e AYRELG $8Y9) 13% WA 2% 2Hse] Sga e i s i N g e anrd
o 1302019%9) $827h $290] QUG ARnEs, Fnea $ee % £ 4% 29 € HARE 22 4 3

01}1

sl 44 He A4 Az A31E9 q9e ¥ 4 9
& 4449 OE 270 55402 U3Y $YE I & e

Eaol 3ol F4ate A7 F/hge vd 10%A =5 o) 5127 3] A}g)
A FFFHRIANE S8 AAS o)us AR AR o] &Astm
A2 A9 E45A oyl y BIEyYTss) b2y WEg 1y

AHE Bote 2% TES Wg £ A5 FAol Algae 2 ”1031:&}.-],? ok
;(_H,_r A}_g-° “6‘0}04 1..1-/H§1- J- olL a-]]?—zro 3:];1'} n]oJEEAMsioﬂ ];H?ﬂ_. ! éé
A B gk} 60)

. x4 qleggtel] digh x

' B4 995 & GE - @ %71%013}1 %ﬂn}ﬁa o2 A A
1. S84 : American Civil Liberties Union)] 2449 A& g5 2.
a7o] W3t SAs PES WGuAd U AL BAmow 7 A4

el RS digk 71 duHd $% F JXE ae) Bo 2 38 28 YA $HE Al AA 8 AFE W AL I £
Ag zlolm wEsel Ay 2 welo) gojHe Ae ARg Holghe

Qe Afd) W A AZe B4 F shboly] gRe) 2w wraod
Rede Ao Al o Aale 28 ARl BRAN, 1Y) A4 e v
e uieilol A9g & drko

| 53
SED HELAYY Ao oM EEHL T AHE A% ¥ ke

53} Warren L. Ratliff, The Due Process Failure of America’s Prison Pri
Statutes, 21 Seton Hall Legis. J. 371, 372(1997;.

54) Phil Smith, Private Prisons: Profits of Crime, Covert Action Quarterly,
1993, at 4 (visited Feb. 2, 20000,
56) Id. at 2.

56) http//www .ojp.usdo) £ov/bjs/prisons html,

57) Bowman, et al, supra note 8, at 7.
E‘Eﬁ 'Hm-d\nz su\:n'a. note '2.0 at 4

an, et al, supra note 8, at 256.




AVT AL LAY LI s
195 0 e o1 et

Voinovich 280 9.54AHe Janet Reno @¥MF 2z 9 7e
% Youngstown ARLEAE FA AT W& o} 2EE &

ol @ 8%E AAG 8}t Voinoviche iR R SEH|
asadzel ug AuagAE HlEE AHde Q8 2 X
town D57 B&d AEAAAE AFD g)rk™ iAol 1
28750 1 LEL BEWE

£ @E FA7ME0) BEW ugss YEAMINY Bre Ao
Uik, A7, 4U994, 9 EFY S2%E rae 3pendonye ol
TR DU U FFAL el Wb A Aol Ho olag

Iﬂzé/&ﬂﬁi—t* 1997‘:‘1 YoungstOWnOIl*"T CRER | ola o0 A4 3080 AR OE
. A ggze] 1 ALE AXFA Hioe AdE ¢4 S5e A T

’3‘5’}31473’ Janet Reno M¥¥4de] We Youngstownﬂ.‘:’:dWII il
zgxel7e] A7, 449 @71EF Z7t % %7*}%%9' A
ﬁ.ﬂ' AY Qe #EDY nge FAAURP Youngstown TE
Tr A s oEdA 184 F4E %‘r‘%}"?‘l' =AE A

Adle WEARAM AR, }/I”F “]#-Liif‘cl&]4-~ & Washington, 'D;
Sol &Aichs ZEAZRE Youngstown RELZ Fu)s HetE 83
AE olFah] AFEUT BEAZ AME A AL 10 AL o 209
A7b g 82k 2o "BAd 2 2 2Me AEaAe gdun. FAR
ATFY A= Youngstown ZEAE S48 ZARL sty Ak
A= TR TEL Fdole F RHAEI} WY7)Yo)r] w2 :1'g
FEAAY FAL PUE AT 94 ohsn, ArlolA 2 nnogm
kAo futslE RE AEE B35

1998\ 7€ 259l 1 432 699 4847} Youngstown ZEAE
T 4 AESHA HAT 25 F 49e 28290 AAAS QT o
82+ Washington, D.C. LEAZEE 0|45tk nZaA A} 4
84 A¥8 Youngstowndl A The mEAZ o)&dginin ox 3} 9) 9A of
&9 20 W 3 980l WAHYHLD HITAINE o F A
Sam Bell #A}7F Youngstown ZEAZS $83 o)43 S ;‘43‘?3}5
SHATT 2 @S @ 230le F 49999 Bob Haganel9e o}
| 58,

@AY B4o2 Ut 0 42ExE oyt T £ ow
20089 A 2 dA AA W Do) vjRo] B m HldurAs o
F7h F78HE Wol ohygtn Az m)

| glolA Hld s ol gk A 1378;.

37} 47 FIA AsigANe) BES elosﬂf;;% ELEE

9E ¥y Aue 240
Qatease 2Ead £99 924 SEPRH PR L

fion doctrinelo] 2R LEARYSE Heshs gl Aol

gasad +447k A%7F dse A4 SUaA AU A
NI A B Aok Seisk SATLS vdEd Ae

{Tatge, Youngstown Prison Should Be Cut in Size, Report Says,
d Plain Dealer, December 5, 1998, at Al

69) Morris, supra note 1, at 485,

0} DelFiandra, supra note 17, at 598.
dra, supra note 17, at 599.

71 1d.
T2) 1d.
73) 14, et al, supra note 21, at 30 fig. 5. @
Cody & An D. Bgnnet_t, The .Pn‘va;izaﬁ%n of Correctional

T 1A ex Som.




AV RHLWIIGAU L) 22

o|32o] glojA wlgmEso] BE YA jﬂa@ o By 107

B ALGBENE 299 A9 sl Bk Aol Y 2 Ewe
HHEANEL FRI] wler)gn Aetehs %59 o)ej g Ry
& ¢Hcl.85) 1§ Lo NERI ) ,_OiA}M < "%—RPQHPH E}ﬂ]é 74"}
AJTJJDOO{MP ?_:}1-7]2:] 2 AEgs=

Ju/IEE QLo LEANGH WEAEL AR 4
Ae HYAY F gn 1T AT A BE 9492 $ 9AY Fol
o 2Aegs Az BaEdee auddsl 9uag o
ag & gl= ANY A%y 259 TIAL VY7 H9e
Ak 19863 D|ZUEAGHE “FFo AR EAHY N5
Byl asAAGe AigelA $EFeEH 1 ZH-‘?—% E )84
P3 2AEEA o] 48 AR shgche

b Al g Wz YRS Asare AR tst] W
79 & gl ¥ind UYEES BHEASS UPTEe] B
o] 2 ARt 7 AYL WAE 4 QEA %7} ohlg AR} 2
A 4 geA oieks ¥e ANEA AT 4d4e "aye
o] awraHe) 2AdREL 1 BAL ARl 2% A A9
A Ado] 76% BeAe wolse “Usstn YA 2%E 74

s
Ao REke A A YA o) *074‘&4

. FI¥ETHza8e)

HYE7 Mg e s Ay AlZALIG 2AY 7 = o] w2
o we} Rojg p= HHEL Auelz)q) A& n ﬁ"‘éc’}-ﬁ s
oJu g dyds Adelglo] olslo) Ao fdd 4 g} g
og | . - 1
i ;"f Schechter Poultry Corporation ™ United ‘States*‘rﬁiﬂ'ém
q}a:@% E_;,} | ole] k I
; s _] oA HYe oy $2H4 78 ¥ (National Industrial Reg
5 3317] $isto] 2e)my)n 128 880 en Mo A3z |

- A BB FE2ARL JYsts Ao dgEsigeEy iAo

THE FHo] BFHe HATRIAGE Rasia) ohys
A 548 a8y 9so TekE A o} L]sl-}ﬁrt} }LI—;}E?Q; i:_ 03 =ojatA] ohalg A Wiy 2047] Fukio TheFd
98 BH99 248 sog TS Al o ‘i‘;%_lﬁ- :l‘_- gjole =xatalA] oheRuhen o) fYE e A A
i) FAL B9 329 AL G A5 48 e HBRl 1 Wee LEaugsels 289 A0 Holx ohig
2 AuHe ggolan Bl = W T35 olde] dHAY o] olyy] wEelrh® HUETL
e S 5 s s 2R1g gl HE7eAe "I aREY Eddse FFE
° AL el Y dg AIER Havnd 5 we o 1% e bR R AR AT RS
oted AL8d £ ook wpeky R w7t YHE = Pgaae )\}:1317; - |
TN AU 7 Apele) o &L YA Az)e 7}11211 C:']:-'?'-“I :

H. Bruff, Public Programs, Private Deciders: The Constitutionality in

grams, 67 Tex. L. Rev. 441, 456-57 (198%). i

Froomkin, Reinventing the Government Corporation, 1995 U. Iil. L.

575 (1995}, ;

upra note 63, at 382

Mayer, Legal Issues Surrounding Private Operation of Pr:sons, 24 Crim.
309, 319 (1986). :

90, 48 Stat. 195, 195, abrogat 0 ,art. I, § 8 cl. 18
gated by Schech upra note 49, at 2222, e

= N

84) 42 US.C. § 1983 (1994),

85) Duitsman, supra note 49, at 2219,

86) David M. Lawrence, Privat
649-51 (1986).

87 U.S. Const. art. L §1.

B8) 295 U.S. 495 (1935).

83 Pub, L. No. 73- 67, ch

¢ Exercise of Government Power, 6]

SO Schechter. 295 Us. o o212




LU RGBSR 2002 e glold RlgmEsd] w8 X AP 2 24 109

2,

rg

B A198329] AE AESY US| YBSA Al 9§
fel9) o= AEY AARY YA JAAES LTI 19
AT dE FA%Y A EE Fge aATozE #1083
9o HAE el BEEeim -

ToledoAARALVN A QP AlBZe] 238 sl&as]
Ae 7 Aol e dake Aol AnlANTATEY A3
17k FAselor goha HPRTHUD 12 JIYrb 24 49

A4 A%E Bage] ol dugEde D}%Ql A 1A 7]
g A HAE 33 71% ¥ 2E(public f'unctio;_i‘i'ftest)i:}. i | Fr
:::I?ﬂ:i(close nexus) HZET, I A dHAE %733?*91 73 H]?-E
0% kAL o A HAEE EE B8 LHasge) W

48 T A GRg dned

SLERO| X0 st PIAE SO HBksY

D714l IPNLE SYAES Al o) AU AR
L7 W O 388 e ugdayAue 28x BRI}
2 T4 A AR SUG 3z ¥ ;
34.?42§zi]1983§(°lf5} “A1983%" g} 1 FEHE Ay e
THE U2 ZE Alge) AeE 2P0 o) YY) 7Y
WA HeAnin AguEsd wiedse ngmELs} ojn A
S AFA B JeE 278 s 849 QaL 5

S RYAATIO BELS goo) AFHoz 2R Sx
UYRELTE #7248 7o) g} o] J)5g Suan
UBRELTL 94 2402 2329 Y 139 AAA o X
3] do} 9lc103) ‘

o F AR, x4, F%, B T= By 9g &l (under
dhe A AW A42d A1983z 0 HE T etd gislg
T FARE VDA A & g} el P= A19
TAR A9lol AP olIVTGT Charles W. Thomas bt
CHI%) SEAIRE AWUEUL Adickes W) SHEKress & CoAduz
TR B by AIE WY Yqe) g gu ~ At A

i
e
Ml
i

s HAE

Ke Aple] BA7t FAHR P9 o PR e Pos
QAT it e o ATHAE FAEE A5 49
FARG $UU 9Y ABL Yeon 2] qRogID
Ex SYse 7lve §99 298 0 (x

-GS qatd oz ALY GAbRle FH Ak R 9dte] 4y
A FEE AFE Aol FoH YUY Bk F4 Sl
HEXSGE AW0) Ao HE TR Bslo] 3o}
4 3 A3 24 7% HAEY ey UgEEAsS $dd)

H

100y 42 US.C. § 1983 (1994).
101} 1989elet 42150 durE el 18389719 AAddsS5g 2)7)8
Joel, The Privatization of Secure Adult Prisons: Issues and
Privatizing Correctional Institutions 69 (Gary W. Bowman et al e
102) Brett R. Carter, Comment, Civil Rights--Richardson v. McKnig
and Fall of Private Guards’ Qualified Immunity, 28 U, Mem
627-28 (1998),
103} Harold J. Sullivan, Privatization of Corrections: A Threat to Priso

in Privatizing Correctional Institutions 141 (Gary W. Bowma
1993}, ;
104) 42 US.C. § 1983 (1994), e
105) Charles W. Thomas, Resolving the Problem of Qualified Immunity
Defendants in Section 1983 and Bivens Damages Suits, 53 La-1

s o), : .

1 A

o

pra note 105, at 472,
Metropolitan Edison Co,, 419 U.S. 345 (1974). i

\ . Farley, Comment, Crashing the Party--The ‘ﬁupmjme gourt
Yolitical Parties to Preclearance Under Section 5 of tfgg,-; Voting R:ghts:
in Morse v. Republican Party of Virginia, 31 U, Rich. L. H::ﬂ»rf‘lg?rl?r

AENT O




LIV B ILMTYRCRLTID 2002 o)5t0] slold Sl mEAd Bah ‘ﬂﬁ’"@%‘% 82 111

FAR FAE w2 1 AREM UYREA) 2HH
""ﬂv} HA7t EAPY. getA o] HAE E}E‘ﬂ DY REAE
|74 Heg W,

U71S0) 719830 e 484 Wy Wals HIE Aol
. WA 1ZE ABHoz B AR 15 d33ldr] o o o 2
WA At F429 9909 daTE AauRd

T8 3E FHozA o5

S

e

J

9| ZH EAE

S 2EE M EAE ; 25
r AEl=Ex Al983E AUE o] fste ARl Heig FAHR

A i HAEAY dutdez ALGEAE oA o H

TH Vs H2EY sz 919 ar gaEs o 3 B9}
¥ Lugar d Edmundson Oil CoAtAR AN 5415 3\}.122)

1o} 5 ET*M Asted Aol Sale Ao TR QAo B

o]

9]
f

840 ‘FL] "l'?m] Jackson ™ Metropolitan Edison Co. AP"%} ] t2d “FRRE HolA Alle) Mee] FaRe JA Acw B

’%}EH%‘%—& o TEEE GAY 99 Apo]o) FE3) 959 &
Fare] 97} Awor A2 4Al2 258 4 gux oug 1
°l BHE B HaEE 2yny) ys A FER008 = %
el g zjAle 0143—]%1/] ufl F-of] 118) AARAZZ e AtR8l= i}e
o #9 s Yeigex oqusg BHe7] 9189 Milonas ©) WlHiam'
AN AEH HArsring 7 ML 24% 243 AAE7] 9ste]
9o 24E FAG A WA AL 298 98 Zzadme »
BAN 2 £ WAl Qde 249 ABusy Aold 4w A0
B3] og 2jrg ZI%JOP v Al e 2ne
AR FohE 8o 120

Milonas AP1ahd o Ae] o))} SA5E L8 o Ll AT X
G A7 H2Ed we 198329 AdE 2 7940 A Milo
AP0 7 =xg gy oFJstaA e 7 Yol x 8
Aol I Tr/\ro}?{ A8d £ g Mi llonasAtA g0l X o] &t} whaps
BTEALAAS Wy AR NguEs) 2gnaun 2
Yt At UYaras TAFE] A8 go)zo) met s

118) Charles W. Thomas & Linda 5. Calvert Hanson, The Implications of
§ 1983 for the Privatization of Prisons, 16 Fla. St. U. L, Rev, 933, 9
116) 419 US. 345 (1974).

117) 1d. at 351,
A% 691 F2d 940 (10th Cir. 1982). el
ey

Ho m: BAFOEZ ZAH AFS 6346}714 F@ e

e 270z JT)
_ mz £4HES BAET. B115¢ 99 }e 72
b1

J% ‘i‘:“’ EHRHJ_ E-élﬁ} a%ﬂ o UI%LE ﬁ-ogz}t ZA87
T A oM T8 AEE BEshe A vpiA R oy
3% FUF WA 9T st AL o} i

X
S~
it
faled
-[N

M@ HaEd JstaE RYmELLYAE £ %faou nteh
HERLCREERELEDERLE L EETERE
352 qu4 Ae] wAs e Ade Avy mu(quanﬁed
BAsheA Aveh 24, A9 9L ‘ge Jue ALYNE

Robbins, Privatization of Corrections: Defi ining the Issues, 40 Van.L.Rev.
1 (1987) B



L g i

il L

b)) gold MgREcd] BE WA BY 2 B4 13

142 FEEFRCR1TR 2000
i " o] B3] LA g
4Y F U9 Bz NRg9n 0 gas, 2 e 4 A FERAE d0 QgueLd FeAg v A
AEY GBIAY, A% 393 2999 291 qEa) wae
$IAEID old BRaid DPY ApAIDBEE e
ANE U 994 288 T2 94 uan g A8
o BAHOZ 894 sz wuse 9y uy S
HE SUNALID obofolie UamELY Badel A0y Wl

gt wEdd T ume g WA Eud desd udEe
Ku Kiux Kin $2878) $0IAE $3132 2 93
Ay A143 ARZZ st FAF9 ’“S?'_sll_eﬂ rﬂa}ﬁb_i:j
el #ARERUe] Fd) BE AL WA x}%i;- A
Ade ATFosH oleid FHANE nARALAUAGID

sl Sl Agelne gadozs FdAUAs A it

o f9 FEAUSL 2 F49 YEe AT RARH
= 9= 24 Fauy Tx Bud dad 3y QFHA o
qHg WE 2 PUE YAARAIIE BT Byde
A A4SA shjsialeh el QYL R 3t
FFde] Ay " £

t. Richardson i McKnightAlA T+ 0] & 2 ||

(1) <94 4427 2)1983%

McKnight] )33 3)A} Aol gg 2= njzy HEAY 3
A A ke WA a9 18710 DAN(The Civil R
18700 £239010 7 e @ ayuy #1429 #1983z 5
= ol A2 Heldl st ageus ane vgua Al
At BAAE YA T3 (injunctive relief), B4-8 &aujakcg
damages) % A¥H L&) Hpunitive damages)e A F3h= :
I 2 28] AHY o)y, 1 zBe G FARe g
FAYE BEshE dure)sg) FE T HUY. sxut Ay
ol ddjyolz ojusm Bl WEtdE 39l HHE7) A]1983% )

2o Bty Waggn BA)SHY T} 132 i ele) ) o 1} :

Sng ijh u}%j} g }%}ﬁ';-t— %34:;‘? ;]o; cglf;?ﬁ]uﬁ 9 327} 19519 Tenney W) Hendiove PO Y 2“11493?3&0“ .
e BHE 292 Y8 3 gane YApebelol s yrpng o die FHE 4 gleA JBE Hx2 38 o}ﬂ‘:}- Telnfley
i e s o o 5 & ATYEMo} F 239 ozl el thsiel 42 25 7Hpolitical

A AlRlE delg wels) gea CHUYYL L vjRals 7o) 120 s =0
ks HE Bl ] 2132 #5904 William Brandhoves A1983z] A4

o WS F7HE AW daq B2
mﬁz O;%%H-;em% g, 34930 AR defs A
He) AFUD ohid 4298 FARAL ATIRIO G,
FAR Y5 M| )3 FHE2(interlocutory appea)42E FA]
o}, el FARGE A1983%0] HE ATE A7 AoA 3

& AZd. . ot

A% B2

-

=)

e

126} Edwin M. Borchard, Government Liability in Tort, 34 Yale L] 1,2

127} Schaffer, supra note 47, at 1063-68,

128) Imbler v, Pachtman, 424 US, 409, 417 (1976).

129) Thomas, supra note 105, at 462,

130} Oliver Barber, Civil Rights-Lock-Up for Government Contractor In
Private Prisons Denied Section 1983 Immunity-Richardson v. McKnig

S 210001997, 71 Temp. L. Rev. 417, 422 {1598},
131) Sheldon H. Nahmod, Civil Rights and Civil Liberties Litigation:

Section 1983, § 101 at 2 (2d ed. 1986). - 148
13 _ 'B. BupTe note 130, at a2

.- Globe, 42nd Cong., Ist Sess. 244 (1871).
v. Edmondson Qil Co,, 457 U.5, 922, 948 (1982),
v. City of Independence, 445 U.S. 622, 635 (1980).
; Globe, 42nd Cong., 1st Sess. 244 (1871).

supra note 130, at 423.

v. Forsyth, 472 U.S. 511 (1985),
. § 1292 (1978). .




R A L e

114 SHEWREITIR) 2002
e ZAsh S 3 BN AE ARAYTLID
a2 e o 998 24} AHJT v YRR AEHoz A4d
o g Jag Sste AR Bake AT AR G-
14 Aol EREAL Rolgn °17é6}ﬁt} 1) 7 Y|4 Blackt)d
o 2o7el maw, 5999 g47h 3 quuge PAE 29
To] fsle] = A)198328) 40 Qo) AAH LB 3!]]":]‘;-1' 4 % qoha
T} 157) ¢
3 948 Tenney¥ZEo] g%y AA4 —HFM-L e
' raao cagl@ AReld 9ag9s Sac YURE dEe $FE
oT'L."’ﬂ gete] 27 A8 BT o E5E wE v SWT A
oJAL Zastia otk
4{9-1 rii?—l?lol shizt 9)8ggle] 2o sl WAL WA Q)
Temney AN e Angol Gad Ares S o i
"%:f wass $A¢ uex 2achied gebd Tenney A}{W‘*&-‘%H 3
wao] sue 24 A%l ¢ Yue AL AulP. Wnge] A
m:vgf A2 o2 ARHR Tenney AHABE] azﬁgaﬂ% 2

of we dolgFel i@ WeE ol A U (California Fact:
Committee on Un-American Activities) 2 = 342 Jack Tenney-&
A28tk 145 Brandhoves 2 9]913)7} UREHO R A5 opysf
AESE YRA7I94 29d 494830 28 280 234
Brandhoves 2 $193)7} &9 Hr, A9AE 9 HEae l”‘ﬂ“
Ao 2 A 1A @anuwr-} R e BT
Tenney At =g 92 Brandhoves] w4 ol st A E‘M
HEE 3 diold g B9lol disted WA A9 me WAy g
PHO Al TR B AL A|eAAh 1 gae SERE L
NN FHHoZ w-a-l 298 ok @, AWHs} A5 QAo
¢ 29 ol AFE Yol B2 ohysde Rolgn AR
lenney ALIRULAL ol A5d YYAGAE 2EG 5 Auoi
IRY DU 0Y AAe gABelE dAE 299 8 olsgoa
MR A28 o] WAl2g Agshe 1 WAL dvesst 187y ol
ABHED Aol PEH Yo BEo @ WY AEe PET

r=:[o

o

1%

._éﬁ}iiﬂrlm T UEe BFo] Ay June) gxo) stz ' =

AT 9, 2 Tenney MG RYUE T Qe 299 2gzns o ACREEICEEIEL LR R LERER L o EL
RASAE dHstn] 2atn BAseh o #4939 Brandhove iR EERd v

FHa7E zyHo '“‘}"? A7) Wl 1 wae gao) 8 4 25 eyAlARA S AL 21983729 AT 3o FHE dH Al
Wk Que) gEon L EAXYH 4 ux BAIBISHISY A 2 98 ARA L It At 9L LD AL ‘ZHHH*’:J%IGZ) gRxe) =

0 5 gEwsdl gl B WAL APse A BERL BAE
B19837-0l) &35l TenneyAHdBd e HAH<Q] F4(historical formula)E 3

7F Brandhove?] 2j LHE wiagn)n e ulg ok 150

i,

Tenney AAGIULE 2 Yool BA9Ae) HB2E F2d o gu
& FHU ARaANT s o599l zﬂ19837~oﬁ 2 A%

—_—

144) Id. at 370-71.

at 379,

145) Id,
146) Id. at 371. at 378.
147) Id. at 378-79. L s
148) Id. at 372-77. es L. Ahlstrom, Note, McKnight v. Rees: Delineating the Qualified
149) 1d munity “Haves" and "Have-Nots” Among Private Parties, 1997 BYU L.
150} Id. at 376, 385, 385 (1997).
151} 1d. erson v. Ray, 386 U.S. 547 (1967).

v. Pachtman, 424 U.S. 409 (1976). . ‘

506 CAS‘?B)

152) Id. at 376, g =
gotaula e e, . plcasomau I8 LIS 78 L




T - —i;'le—"_

—_——— ool SOTA] WIWaLmAT] Y WS B R

LI REIWITOA T ) 2002

ey ARSI 48 WA 9N SaIE AsE duel 3
o} g 98 £= 7% 2 28w 75 24 129
_ A
ade @us7u ARl AMARS FaE S4g Freda
) A FP(hearing examiners) 2 B} “7|5Hog v £
& Ao BAZA 5U B4 ve vaDy BAY
BuzAlR9HEUe 1 Had 24340 7549 29g 2
pARERY HE-953, FAUTIA-o B B BHA o
| | A7k B5] 94 ohais] gl 2 gde AnEd J15E 9
S 2o SAAEY T3 BTN BAY Pl BAY B
| J5e AsEA 2 Pge AneA WA gAY, a4
ade @ Fe SRas & 288 T8I WL Fhoke

3 obAu ole @ BRAS WAt gojx duguae Tenneyd
Q4 & AXY dued 34 A48 9B BzaA o
TenneyARA%AY 9194 2= Hagyonryy gge SELE
2T ASe] i 2 el ARG WU AN Ra ol
T AL BEYY A4 $Asn g Aoz 2 Helo) Wug
SSEE A%l F1AY YT of T WA Soi-SryY Ay 3
TS ¥ur) Has we WHElA] oHo= RichardsonAt 74 92 &
s oe] 288 wagae

_|_.
i,
do,
a2
o>
o
o
o
iz}
e
L

i

fwy]

iz}

ATE AL 19789 BE9 Butz o EconomouAld 97 169).e AFY
B AE Aol TenneyAbd#dsl d4Ad WS Tosds o
S g SR BurAd9RHYe 218 28T 20 ga . pohs A BAE FoAs R g
E AN SRR A% FRL Aol ArlY A9z 48 TAsEE As} AdF B 4 Alole) —T—Eﬁ‘ﬂff ’iﬁétﬂ% ]‘iﬁao
B0 ARgE R YR P Aun, N9UAE A8 ARdsa 3§ 9o ﬂ%@}}j fi%}}% ’j‘;’j‘; jtf;*f §;2;1}1 S el

FALSI = B A7 ALE 35ol o T o] mw 9. , Bho] HWrojdlojof de AOEHR T e .
B ZAkele SAzAl o] Tehso Qi g a9 9% 337 2 ;ZM ABd WAe QUL H1o A5le) YL BY

3 AREY R A5 ARz Seom | s R
WIARLe I Y PAAY WAL ARGy 2. 235200 280 28 4% SN AAE YA
H o o i

e o

A A BAIZA 8 3 Aol isle] Hay we 2 oply 5 .
3 H‘Jr }_ J 31:] | et Wy T Yz 9A I Autgde] A#A vl st HAA
°f $871%de AoAoe) BeAoltkn Y5E @Y Ago] zAa g Hole AbalS)
. e 5 ¢ s pusg ; o Houra g d@el Hx9 Aleth ButzAldB2d Hold AldE
I AHsHA Adtayge A3 5 Y g A S e 2% 2l AT S HE - it K8
Lo = 2 = ~bu

SUE A4 7152 st AgaYm & A F2Ase 94 Ade Fan
165} See, eg, Cleavinger v. Saxner, 474 U.S. 193, 201 (1985). i 1ot o) o
166) Richard A. Matasar, Personal Immunities Under Section 1983: The Lj - FASHAA e ET Jjet dNPFETFAE A -r}ol“ﬁ;]g

the Court’s Historical Analysis, 40 Ark. L. Rev. 741, 771-81 (1987). s 183) Nixon At 293 9L Butz AHARAe 7154
167) Harlow v. Fitzgerald, 457 U.S. 800, 812-13 (1982), ; & A=A N
168) Richardson v, McKnight, 117 8.Ct. 2100 (1997),
169) 438 U.S. 478 (1978).

b15-17.
170) Id. at 508-17.
1 .13,

171) 1d. at 482, e T FERlRu
172) Id. at 483 and n. 5. ' v. Fitzgerald, 457 U.S. 800, 818 (1982).
173) 1d. at 516-17, i supra note 131, at 426.

174) 14. at 507.




e st vy e e e SR TS - T e e e ——
i o — T e 1 = - BT T e o S mre oy S e = = - = —

ko] glojA] RIGELEAC ¢ YA Yu K w4

118 SREWTREE17H) 2002

Ek AMLAL AV S ALILSHRI T 180)

:}Iﬂte;ifwlj Jw“lhlllwﬂ o] “A|19834 AddA A ﬂlil
o g Agd wAe 248 & Ao FYshl gt o -
HoI7e A0 £ Stevense Wrislde gL 3
A9 GAd AIWAL TR A0 skl BEdRe Hdsd
B nawa o A7AE Stevens WEABAE ‘B0l HE 43 2

e 590 e Y BAZL eI FAAIAD Stevens o
auguge) BAMaE AR R IR WFHA 1'%
=422 02 ABsAch ProcunierAtdo] gloiA ﬁﬁmtﬁ_%iﬁl w2
s AR foled ARES] WA TSI AFAARSD
< QAR AR Y, Procunier AIRFRAL FuERS T
e o dae wAe & oue =AS A AReA R
o AEYRS BEgae ZEaS BEDY S5k GHeD ?Ml
A9 sk WasA opaite 2 LER) A8 s “iﬂ,;
A% ohiBRE, 2 B4 A7) QA ARAYL Bhe :
18 71580 AaRAe AeE SR dFE & Ut Procume; ,w:
9 A2y Jw AEs A9e Rdss B2d =28 oA A
zel e AUsA ohlsgdy] WEel 2 A2WNe ved A
o7 %-;ﬁzlvr-] 3 22 9]t} 193 ProcunierAbATZ 9 A7 FA0|EA|Z]

1o ATE A1983z2EE wEd A4 AdHoz BAGE A0

TRAT B DA FEE NixonAlATEe WAL ALz}
S5 Uil Aoy 9w wisolo} ek Adsn

ButzAR1 %20 8 NixonAbd 92w 9o 82 497 325 22
’*}-"‘?-HH QLAY Yok i zso A e g4
Fae] 715 meael 47 9 golo) Ao olste] 71g 2

B23}5 TenneyAlR g3 de wae g8 = gex
FE o §e 9Ad Ang sjay w AHe) ButzAbA B 43 Nixo
189 B2 B} HE B 99 nmuy BAE 7HT. F Aol
T AL AR girMe] g oy 49 d&e FHe vy gz
T Aok Yol EGjE & Fawyq) W ole3 Hge
ARIRE S olFo) Ui AldlolA BT 2rg A,

r.?_

5 8 o
o Jdn o
rr ru]ru

S

(4) FHREL EE olas e o T
1978' Procunier © NavaretteAl7 2t o)A gL 7153
A EE galy gyauy °k2Hf A olyd Ao 7)z3
LAY ProcunierAlAg g gle BEAE] BEAA
warden), EAAEAY 291 9 "“%Z‘rE’J $+8¢ Belge mEa A4 "

TEA7L A7)E A198329 Az LSR8 4:8.210] )
A =784 A Ashgi) 9 AT F s 2de) g a9 ﬂal
LR R gle)i wiis Hge S 2 A A o) 4
7He F ejrhian vt ge o) e BYo] a8 £ ge=g

- 'I_-— -]_

YIS Helsie ddel A9 wag otz Nagdyevag H8 92ED o|uel £AE Procunier AABFHU] B ¥aA X
3 1l = - o il . n A _)\-1

T} 183) ProcunierAbzi il g)e) o) 431 T WEAe WEgo Cazge] A1983EZRE HASE ofFo) Bta A ge xA-A

W7o 94 o 1900]-& 7HAA 2% A2 gA =ik WekA Procunier AH
g Q4R BHe 1 BNl ut BAa] 4898 e A
vl @54 Hae) #8 Richardson®] EAY Ze] fAtg Aol diste]

/F{iL‘” 5'1]9_._7:. ﬁ;ﬂ"ﬁ:]?] _Ll]:}-:_:_ "{'Hé_-i-.q_.? D‘l&}_;] 0]-%—0” qi?ﬂ- i = ..
oh gt} &0 o#HC}EHE’JOQ, BEL MY WA @ s)5H dayl

EEUY AL woa ohysiginh uale] dnguae 5 o % 42 gl

183) 1d. at 745.
184) 1d,

185) 434 U.S. 585 (1978).

1868) 1d. at B56-57.
AT VA me TES e

i

Barber, supra note 130, at 429,
ocunier, 434 U.S. at 568.




- = = R o : le)\}a:&é :
FolT AR B YYEY H54e do] £ Wyatt tf Co . G =
| ) Aol M FARE S Z¥partnership)S A F 9 SHF UL

(B) A 427 198320 wl2 Aol w9 ; ' > Howard Wyattshe] 28 14872 Ashsith 20 Wyattehe) ?91
(7h FH el 2 Wgy A9 wry B¢+ 2014 Coled FIAAHEEl w2 Wyattol ﬂ%ﬁfﬁ GREALAR
WEse FHLY Aol dstel Al 242 REAs Auay - &g A|7)8HR 29
:'Hzéi;%' Alﬁﬁiruéllzj;;-gj }.:1}0: 1;71».;. MY SN " 419832 28 A7lsign mlAgAEELe HANTT AR
DIHELL ARAAN DR A g 29239 Jiriaaa9e A% ABAE B Fefaid ohld Wyat) *—1)
T4 Aol mEHunder color of state law) H3 Ao Wste] =198 Mol U3 AES otalgdn SEAN I gl ﬁ’flfﬂc’le}-?ll u%*lﬁ}‘ﬁ‘:};%
stel Jldd & ihm BASATIN 198249 Lugar o Edmondson Ol BV 2o Colent 18] ABAH A1 2A #1983%0 B -‘j%_ T
e AHIRAA e AU BAASo] A1083EAE el - 2 ARH g BE ¢ gEA oRE weel A% da8 ‘ﬂ’{
2 5 e 71ES 243 ddgyn, i | Wyatt A gREae F90 sldsAY A% e 4?‘;&? & &4
LugarAld 99 4 A4 2A4ES 109 A58 Se] Al H4g Ag fste) 2o AdaA ohiste A& BRI 4
g9 sl AdE g4 Alold BAE LAY AdnE A Al Pl B U0 79 ARl ud AR WA $Uagtn ZzEd
o AIelAN AYIA glo] 29 AL wwas] sk 2xna A ' gae ARY uhol 34 W9 el Hag gL RM?L L]
stvkn #5198 o ML ARl H3e) -9 5130 HE ‘ : -. 23 AE 0 A /5L A% YL 5’_:5;3}'% Ao BlRY Y
Whadol A3z Ao EAoz F4nd Yo Pex ol FaL Akl
?iira}%lul.lgﬁ} - *’*;84—;.‘-;1 ?; =% AL 419 e 2y un A4 B¥(good faith defense)d] 7HsA & Do %xh:’r g o ¥

9 A% Ax TR YYHa state actor)’Z Y & ,Jcm% J1083z9] Ae] AWE Al Hurh 44 EE 'M--—?Jﬂ}%ﬁ]"ﬂ _711‘?1

AT LugarAbd B 198329 244 AlQ1gelg 2g8e yeial ol B e & 5 e M B AR FARTE AR @A diE A

3 9FE W Basr] 98 gres ﬂ@omxlvr QELMEREP A3ol7] 7149 B oWEE 278 }‘5/‘3:3. BaetA ohy

TEHG FUE WAL ¥ £ eA) oBE e ousg oo 19 . A Bt 210 ' . i

o gl Wyatt v colemwon»ﬂ ARQlel wize] #xE oR {90 e B RlgaEad L= day ANHe 2111983:

T} 202) : 8 -2 siaAd)7] 95k ALY 2 Qg AT dAMRE augRde
g aELs] ZEd Yo 44 P ARG Spissica

195) Note, Limiting Section 1983 Action in the Wake of Monroe v. Pape, 82
L. Rev. 1486, 1488-98 {1959).

196} Adickes v. H.S.Kress & Co., 398 U.S. 144, 150-52 (1970).

197) 457 U.S. 922 (1982),

198) 1d. at 924-25.

199) Id. at 936-37.

200) Id. at 937,

201) Schaffer, supra note 47, at 1050 n. 4.
202) 504 U.S. 158 (19872).

—

BT I T T - T ey




1dd RMLWTIAAE LIgR) 4Uus

. e PR T3lo
 AAEe2 He] McKnights T R awel
JETT '

ks dlalel ool AAARL A
ooee) SR R dalel Lol /) Vs

asiaic
kol AL i RN
LA MeKnight2h GeCCA Al Al ﬂ{h I_‘ “LF;‘J TEREEE
Ay polul 2 MeKnightts §1H6 ﬁ]!"'.'!h' T.I ! -/.| w} @Icll
w0 AR olg Aol vl b sl ol g ﬂ"}l‘“‘} 'I~ )
. o cahtts 18718 YY) ol lll-if]' Jil:ﬂ & g
A o ukgkeh L MelKnighta YA REARS i R i e
:zqesnmwa- gstsckze oAl 1 e i A AL

1o sisk

Ck Richardson O McKnightAbz4 52

(1) AR ;

1986 BMIA] i wlodshe Walol AN A0 Y s
HEE BaAldlels A9y w9 ) AlSHluha Al '—'?*9-l=91
Wek WEe 24 Feo) o) 4epasunl g kst Algh
a Westelad gulazegE o TEEAY ZEge A A2
TR & UgdRELo)oehxel WIS RA S AL Al R i) 214
Aol dg ddwel  19sed VIRELYAFN(The Pr
Contracting Act of 1986)& UYREL e 4 a2 o) &2k o
9 AEY QRES WPlsrs UMEALL g 2 we 2o g

AR il AR WG 0
Al ehslerzs gl Ay

LR e
ule iAo L e

goniﬂ\: Walkers: ahihe] whiylital¢]
O A4agn el A ekl
A4e wolgeld opysigich s o 1 s
J £245 ABY TS VE W) wEATID Ange s
ARG 2D A aEUe AYTEALL] A1983ZY . zn%
& Bewg 4 Qg AuAPILY ARe ALsH e
ausae) A4e REW] AwEd A28 AL9BZY sj%—%u ol:»i_ &
A7l 2 ARHY BAE FHE 4 S R fj-a—hjj
Qs 4ue H78T. 29 g APAEYe 180 9Be ¢
RN EE

[

o= AR 8L FUYIE 2T5n 49
ARAA Slstel A3 AclAn A9 A, £@ 3 we +o00d

= TAYLE Tgsd-o J19g mg 27g)
BAT £ YA (South Central Correctional Center; °[8} “§ _.
IHE v)F2H YA} T3 HYA 2 Cliftono] A5k
19943 399 2 2)49) 822 Ronnie Lee McKnights 2543
AY ¥ ¥ W-Daryll Richardson ¥ John Walker-& 4z Holag
SHATEAD McKnighti= Richardson®} Walker7} ez g Zole £
T A A2 A 2 Nashvillez e SCCCE o4 agoa F4ag
VA7 3028 x 1) 5= McKnight= z22j3k 232 Yuto] 29 &g

g OF o w

et T1E a g - - i = - 4 4
= 1P DRAUD 39 cuo dewe gion wage 1l

L= Lit,

8 2% U guge de 28480 arase o $urg

e 2

—_——

212) Cody & Bennett, supra note 82, at 841-42,
213) Id.

214) Petitioner's Brief, Richardson v, McKnight, 117 S.Ct. 2100 (1997,

215) Brief of the United States as Amicus Curize Supporting Resp
McKnight, Richardson v. McKnight, 117 St 2100(1997).
216} McKnight v, Rees, 88 734 417, 418 (6th Cir. 1996), aff'd, Richa
MeKnight, 117 S3.Ct. 2100 (1997,

217) Andrews v. Bechtel Power Corp., 780 F.2d 124 (1st Cir. 1985),

218) Respondent’s Brief, Richardson V. McKnight. 117 S.Ct. 2100 1997, | 4
PAS XA

McKnight, 838 F.3d at 419, Robert Trant, Comment: Richardson v. McKmfgl:ig
Are Priva'te Prison Operators Engaged in State Action for the Purposes o




A MR LA L L Ll

CEAE Ak sk Ao AREA Ao AWsE HE 44
ol AU UF FHd Z=FEL dAd Aoy nfjRo|r}242) 7§
g FAEA R 19REAE ARMoR 1 gRE Sydn B
Hgoz 28 st AALA st qAg Ao
onAtARAY trd A e “AFgtEo] AUXA Hol BAY, BEER
A7 A7 A19837e A Q1 2819 PFTrIE HAY AP fde ATIFm DAY
A2 3 WA mkie] BERS WAL 2] A5 7y : g AEd TRYS FET UF A0 dE HYL Aot
T4k Wyatt o) ColeAlda2e) o 7h4 208 1331901239 37 | rarae MEHY YF 5L =54 zeldxn %—z—%ﬁi!% 5

=
]

(3) HAA

19974745 ASH BAo] YATE 2o] HEojo} x| oo
B =do] AN A 9 wEre TEFE FRREA
TUE 7158 F457] qRolrnl dAutgug oj
A o] =4E FEAAT & o] BHL WY

29 262 AUz Aol AUS BRY & grkme g4, suy T S ae AR § AraRes R
% 75 M4 U AUHADBS A WA, A9l] Aoz b A, i

L A 5 o) H } 2 ok

SHEx o128 BT Slslo] A2 A9 Gk B o A8 SRR 2 ol i Efaﬂ}

920 A, Wyatts 1 929 Bt 8 ALEAAT S0 1805 ool AR A w4 g Sug At 2

do2 Asid JAa MY 49 AHHOR AR A2

A B BE Al FEGeiAE oh) Prpan ) il
T = 2 o) Hrla 5 % b e -o
AL R el FYHE WA Sl RichardsonA YR o = AR ek Rt B e

AZE (IR EAAYY Fed 4 JE W B HEL =HuA]
L AEFIY BEse] DERE ARTELY REAY EA JEE
SEE FUF WAL wolot #ln FFEHUCDBY 7 HYe 71534 3
o e 2 AHe Bl A9 ] ga 1%7 A4 29
ASHATO Stephen Breyert| ¥ 2Bl A% thaoAe Aad w
FRERS DEDAA Frigd oiN 7hE 08 29-RAPwx) 2o oo
(unwarranted timidity)-°] WA RELolE EAsx] opsttis Al 2

FARAD 2 Q49 neddel wey, A4A3Y gEoz Qs 2

Bgs2 dalo] WYuELE 1899 AP Be FU8 A5AFY
FRAY4 AR BE Wet gotn 2 YL AFAG M 3
o 997)9e ur 19 47 T AFAYeE A AY
sag shanue
chardsonA B Y AL NYTEL) TED e £2 As)d] a5
sl 5]t ARd Bale) MgnEsd wEdAA #d
= F4e WohEolA ohisidtE ARy AANY g daE
| 3 gde Fouel 1ozt WAE A 3¢ A7 9
s da 2 dee BaYdE dnEad g 48

231) Wyatt, 504 U.S. at 168-69.
232) 521 U.S. 399 (1897,

233) Richardson, 521 U.S. at 402.
234) Id. at 403,

235) Id.

236) Id. at 403-04,

237) Id. at 404,

228) 1d. at 407-08.

239) 1d. at 408.
2ADY LA,

e P —




pa——— e S s e i g r——— e e — . o - s s

5 e i

126 SGiLHHECELITH) 2002

A AR AYEELs 427 AR 95 RERY SRR
3 ugE ANE F2 4 JEA G2 ol g} 4% HiE
cx0] 847 ARV} £qele AEad FHAe SUT YUY B
G948 & ok 3¢ AZsA
ulgisg A4 Weol $Holn NgEEad $4A7 AR 29
k9 sz BT @A vAY 48 ghucd AR
qoz Mgst BAFAc WYEEAY wEdl B A4T 4 3
Bo} A WA Ageldh o AT BYste] AYAELY AER] A
mE 2eld ARA B4 B¢ $ QT YAE RichardsonAtdi

T EE% olfr} fithe A8 Uiy ;

Antonin Scalia WHU¥AE RichardsonAMA R A whe A€ 3
o] 7ol Rehnquist ¥ 947 Kennedy ¥ Thomas ™ UWA}
ATk Scalia HEABAHE throlde] DA = FTA g
A Eatn dode] 7154 WS AHEsle] A1983%9 MY
Avide] & #YE AEsA 2Pdn FHEA0 S 715
S AMgEtE AE 2 HYUoR SoF A198329 Y g 2@y
S SUSEE FAE Zloldh dut s YgnELe IERL ARF
@l §9¢ 71%¢ ] yiEo)r)26 Scaliatid ATFALE Apelof

I

58 sAse 9ol FAoz WAS vty AHHHS0 e B =33t
AR7b Aber dsonAARA L HoE dAHozE Ay WY Ngarse AT

2 ¥ze HeslsAe AES AAsAT AW UdmELTt HAE
BA pEgEe 85 =99 Ao £wsth Richardson Al A4
2 o @R A0aze Be Wi Adwe] gde] Yx HYd thalA
do] gtz vi2e) 9ol ZAEE 48R 29 B TEAEA £
Aueo] FEE2 ASHYTH0 Fob A o4 FAE olHE e
Jof g}l oz A ulge AHHoR WYRELY I WIE
022 BdmEse] 47} E71ge] uet DYEELY AEdd T A
we F7e 5 2718 Aotk sk Fdel 2 WYL Richardson
B Aol@ AABAZ ThRolol ¥ 4 ATk A AHY $AS 3H BA
A A8 ol $9uE wEAst 2 AU gAEe AR WA
WMo Auge ngnEde REwA ‘44" o HEE § JEA
AAY Bast Ye Aol WyattAldwae “44” Pag 7Hs4e 9
ot 2 WyattAlA B2 e “Al198328 Aol A Al Wmst 4AE
X AntgAel 718 A2 P ¥ & e 54 B AR P
o) FARe] i A1983Z7F AnolA FHEY Bug oYSEE AT
FeRe B4sx ousiit’n BASYCEAY R ichardsonARAE,

& FEEdn 27 g UYRELe] EH UE A
)

Holgtn AFHo M AB U ZH )28

1
e
rE
=
o2l
oz
rlo
E
H
B
o
Ho
ol
e
to
ku
2,
o
—z
™
olr
]
M
E=h
Sl
o
r2
r’q

TE RELTGEE sk WEel d4394 o

Aol diste] nEATYEE A s WEo] Yol ol AL

251) Id.

252) Id. at 412,
253) Id. at 414.
254) Td. a1 416

255) 1d.

2557 1d. au AV,
‘25'1\\“:1, a\'._ ANB.

Id, at 413.

jandra, supra note 17, at 614.




128 S5ILGTSRCITEE 2002

WyattAl 2 22E 44 g3 edg =9sx opdsioy WyattARl
Anthony Kennedy® ¥497& ol AR AiUg AF@gct6) 1 §
29 497t F@dez PUAolR 22 a9 W3] AgHes pEE

£ 4 UFT + N AL Yol FEY 2

D
el
Hi

Mo
i

hen. (1996) "Meet the New Boss...", 73 Denv. UL.Rev. 1253
Durham II Origins of Interest in the Prwatxzanon of

i
fot

nishment; The Nineteenth and Twentieth Century Amemcan
. xperience, 27 Criminology 107 (1989). '
ﬁL Durtham I, The Future of Correctional Privatization: Lessons
om the Past, in Privatizing Correctional Institutions (Gary W.
Bowman et al. eds., 1993). '
2] Froomkin. (1995). Reinventing the Government Corporatlon 1995
J. L L. Rev. H43.
Carter (1998). Comment, Civil Rights--Richardson v. Mcnght
The Rise and Fall of Private Guards' Qualified Immumty, 28 UL
Mem. L. Rev. 611
. Logan. (1990). Private Prisons: Cons and Pros.
' "-Thomas (1992). Resolving the Problem of Qualified Immunity
) anate Defendants in Section 1983 and Bivens Damages Suits,
[a L. Rev. 449.
homas & Linda S. Calvert Hanson. (1989). The Imphcatlons
42 US.C. § 1983 for the Privatization of Prisons, 16 Fla. St. U.
L. Rev. 933.
layer. (1986). Legal Issues Surrounding Private Operation of
isons, 24 Crim. L. Bull. 309.
The Privatization of Secure Adult Prisons: Issues and
ce, in Privatizing Correctional Institutions (Gary W.
ywman et al eds,, 1993). :
elFiandra. (2000). Comment, The Growth of Prison Privatization

the Threat Posed by 42 U.S.C. § 1983, 38 Dug. L. Rev 591.

Lawrence. (1986). Private Exercise of Government Power, 61 Ind.
!i’




130 EIEWREEI7SE) 2002 vj3o] glojd ANGRELo HE HH AW 2 B4 131

Guide for Community Deliberations.
David Shichor, (1995). Punishment for Profit: Private Prison;
Concerns
Douglas W, Dunham. (1986). Note, Inmates’ Rights and the Privat
Prisons, 86 Colum. L. Rey, 1475
Edwin M. Borchard. (1924). Government Liability in Tort, 34 Yale L. .‘
Gary W. Bowman. (1992). et al, Privatizing the United Stdtesj
System, Police, Adjudication, and Corrections Services fmm
Private Sector. 5
Harold H. Bruff (1989). Public Programs, Private DeCJders
Constitutionality in Federal Programs, 67 Tex. L. Rev. 441.
Harold J. Sullivan, Privatization of Corrections: A Threat to Pri
Rights, in Privatizing Correctional Institutions (Gary W. Bows
et al. eds., 1993).
Ira P. Robbins. (1987). Privatization of Corrections: Defining the Iss
Van.L.Rev. 813.
J. Denahue, (1989). The Privatization Decision: Public Ends, Private
Jack Betts, A Short 1list tory of Corrections in North Caroling, in

Virginia, 31 U, Rich. L. Rev. 191 (1997). {5

Limjtjng Section 1983 Action in the Wake of Monroe v. Pape, 82
Harv. L. Rev. 1486 (1969). ;

‘Barber, Civil Rights-Lock-Up for Government Contractor Impunity:
Private Prisons Denied Section 1983 Immunity-Richardson v.
McKnight, 117 S.Ct. 2100(1897), 71 Temp. L. Rev. 417 (1998).
oward Morris. (1999). The Impact of Constitutional Liability on the
Privatization Movement After Richardson v. McKnight, 525 Vand.
L. Rev, 489.

 J. Duitsman, Comment, The Private Pnison Experiment: A Private
Sector Solution to Prison Overcrowding, 76 N.C.LRev. 2209 (1998).
il Smith, Private Prisons: Profits of Crime, Covert Action Quarterly, Fall
1993, at 4 (visited Feb. 2, 2000).

ard A. Matasar. (1987). Personal Immunities Under Section 1983: The
Limits of the Court's Historical Analysis, 40 Ark. L. Rev, 741,

d W. Harding. (1997). Private Prisons and Public Accountability.

G. Schaffer. (1996). The Public Interest in Private Party Immunity:
Extending Qualified Immunity from 42 US.C. § 1983 to Private
Prisons, 45 Duke L.J. 1049,

Trant, Comment, Richardson v. McKnight: Are Private Prison
Operators Engaged in State Action for the Purposes of 42 U.S.C.
19837, 25 New Eng. J. Crim. & Civ. Conf, 579 (1999).

McConville, Aid from Industry ? Private Corrections and Prison
Crowding, in America’s Correctional Crisis: Prison Populations and
Public Policy 221 (Stephen D. Gottfredson & Ralph B. Taylor eds.,

1987).
H. Nahmod, Civil Rights and Civil Liberties Litiganon The Law of

Section 1983 (2d ed. 1986)
. Garvey. (1998). Freeing Prisoners’ Labor, 50 S v, 258

Carolina Focus: An Anthology on State Government, Politics,
Policy 695 (Mebane Rash Whitman & Ran Coble eds., 199).
James L. Ahlsirom. (1997). Note, McKnight v, Rees: Delineating
Qualified Immunity “Haves” and “Have-Nots" Among P
Parties, 1997 BYU L. Rev. 385.
John ]. Dilulio, Jr., Private Prisons (USDep’t of Justice, Nat'l In
Justice Crime File Study Guide No. NCJ-104561, 1988).
Mark Tatge, Youngstown Prison Should Be Cut in Size, Report
Cleveland Plain Dealer, December 5, 1998, at Al

Martin P. Sellers, (1993). The History and Politics of Private Prisons.
Matthew M Farley C mmont, Crashmg the Part.y——The Supreme




132 HRESROBI7TH) 2002 : ==
pjze] glelX DGEEL] #F HA AR 2 Y 133
Warren L. Ratliff. (199
1 . 7). The Due Process Fa
I “aillure of America's Py
Privatization Statutes, 21 Seton Hall Legis. J. 371 - ABSTRACTS
Correctional Institu
Rev. 829,

tions: The Tennessee Experience, 40 V

Written by Park, Sangyull
g sl

s the discussion on the history of private prisons and pros and
[1S0n privatization in America, this Article will delve into the legal
I to private prisons in America. |

the fact that prison privatization has be carried out by several
creates some unclear and often unanswered legal issues. Among
ese following issues are focal.

irst issue is whether the nondelegation doctrine, which is grounded
cle 1, section 1 of the United States Constitution, will be applied to

£on. privatization.
swer to this question is that the doctrine does: not appear

ble . to prison privatization because & transfer of the; incarceration
on is not a delegation of legislative authority.

iming that contracting with a private sector to operate prison
es is not an unconstitutional delegation of authority, the next relevant
is whether prisoners in private prison will receive the same
titutionally guaranteed rights as ones in govermnent-operated prison.

, civil rights statute, 42 US.C. § 1983, protects every person’s rights,
vided by the U.S. Constitution or statute. The protection provided by
_tatute is applicable to inmates. -

[ Persons who art under color of any statute, ordinance, regulation, custom,
br usage of any state may be liable for a civil rights violation under this

ute. In determining whether act was done under color of state law, the

me Court has recognized three tests: the public functions test; the
s test; and the state co on test. i
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Given that the requirement of state is met and a constitutional vi
has taken place, the next issue is whether qualified immunity exists. T

Article will discuss on thls question, focusing on Richardson v. Mc

Keywords : Richardson v. McKnight, private prison, prison guard, qualif

immunity, nondelegation doctrine
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