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The Newly Recognized Right to Have a Lawyer During Interrogation in the
Professor Song’s National Security Act Violation Case.

Kuk Cho
Professor of Law
Seoul National University College of Law

In November 11, 2003, in a National Security Act violation case, the Supreme Court
made a ground breakmg dec1510n to recogmze the nght to have a Iawyer durmg

Neither the Constitution nor the Criminal Procedure has an expiicit provision for the
right, although both provide the right to counsel in general. On such a ground, the law
enforcement authorities have not allowed the counsel retained by suspects/defendants to
attend interrogation sessions until recently, so the suspects/defendants, even if they get
an attorney, is cast without any professional aids in the critical stage of criminal
procedure,

In 1999, the National Police Agency made a rule that allows the counsel to participate
in police interrogation. In 2002, the Ministry of Justice also set up a similar rule.
However, both rules carry no legal binding force because they are no more than
administrative rules for the law enforcement authorities. Furthermore, a number of
exceptions not to permit the counsel’s participation are stipulated in the rules, and the
counsel’s participation in police interrogation was not activated in practice.

In the National Security Act violation case of Professor Song Doo Yul, who is a
pro-North left-wing Korean-German dissident, the Supreme Court recognized the
constitutional right to counsel includes the right to have a lawyer during interrogation.
The Court held that either the Constitution or the Criminal Procedure Code does not
provide any implication to prohibit the counsel’s participation, so the participation should
be allowed from the standpoint of “due process”; that the participation may be restricted
only when there exists probable cause that the counsel would obstruct interrogation or
destroy evidence,

With the earlier landmark decision by the Court in 1992, which held the statements
elicited without informing of the right to silence in interrogation should be excluded, this
decision materializes the Miranda rule in Korea in a full version.
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T2 A FEH ok . o] B E FL Ao YF AEL FuEHUD g AHA
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A7 FEHQ] 8L 53 A HIZHME 9E GAE o)A A)
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N

> Miranda v. Arizona, 384 U.S. 436, 470 (1966) "5 7.7} m 1) Msdo2ry Ae A}
AxAL vBAEEA ] Y 29 siA D [2}71 FHAARA]Y B39 dayge
A€ Ao 9SS BAL AALE TUHE A o2 Fus 4T Ae HE
Zol ¥3Rlo] Y3 AYE T F3TH([e]ven prelimjnary advice given to the accused by
his own attorney can be swiftly overcome by the secret interrogation process.  Thus the need
for counsel to protect the Fifth Amendment privilege comprehends not merely a right to consult

with counsel prior to quesuonmg but also to have counsel present during any questioning if the
defendant so desires)."
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PolE o7ln ABY AES 53 €A € HYAY Fuo LS A &2
o] Yt E, dAF o2 o]g} Fo] Fojl HoxtY W3 L L suloz A
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7 BGHSt 38, 372 (373). BGHSt 42, 170 (173-74).
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Rapports 31 (Fr. 1991), page 56.
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Evidence,” 100 West Virginia Law Review 799, Note 25 (1998)
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