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The United Nations and Natlonal Human
Rights Instltutions

BRIAN BURDEKIN

The World Conference on Human Rights reaffirms the important and constructive role played by national
institutions for the promotion and protection of human rights, in particular in their advisory capacity to the
competent authorities, their role in remedying human rights violations, in the dissemination of human rights
information and education in human rights . . . The World Conference on Human Rights encourages the
establishment and strengthening of national msmunons having regard to the “Principles relating to the
status of national institutions” and recognizing that it is the right of each State to choose the ﬁamework

which is best

ffective 1mplementatloi:l of international
- human rights standards is ultmately a na-

 tional issue — a reahty sometimes lost on

nisms are s:mply maccessfble to the vast 1 nty af

the world’s population. Individual rights and freedoms

— and those of particularly vulnerable groups or peo-
ples — will primarily be protected or violated because
of what exists, or what is lacking, within a given State
or society. In other words, the abﬂlty of a State to
effectively dlscharge its responsibility to protect and
promote human rights will depend predominantly on
e strength of its domestic institutions. A pluralist
and accountable parliament, an executive which is ul-
timately subject to the authonty of elected representa-
tives and an independent, impartial judiciary are nec-
essary, but not sufficient, institutional prerequisites.

£

c mstltutlons must, therefore be sup-

mechamsms The develc)pment ofa

ted to its part:cuiar needs at the national level'.

This article is divided into two parts. Part One fo-
cuses on the concept of National Institutions; pro-
vides an illustrative (rather than definitive) overview
of their work?; and highlights key criteria for an effec-
tive. Instltutlon Part TWO brie y surveys recent-

particular, the work of the High Commissi

Human Rights in promoting the establishment of new

institutions and strengthening existing ones. (The
Principles Relating to the Status of National Institu--
tions, which were adopted by the United Nations Gen-

eral Assembly in 1993, are reproduced in an annex).

PART ONE

THE STRUCTURE AND FUNCTIONING OF
NATIONAL HUMAN RIGHTS
INSTITUTIONS

A. DEFINING"A"NAHGNAL Human RiGHTs

Nanonai'- Human Rights Institutions generally en-

of discrimination. Some Instlmtlons are also empow-
ered to promote and protect economic, social and cul-
tural rights. Many Institutions have jurisdiction over
both public and private entities; others are restricted
to acts or practices occurring in the public secto
precise authont}' and functi )

= 5 —




Some Institutions are limited tp protecting “fundamen-
tal rights” as defined in the national constitution. How-
ever, an increasing number are empowered to promote
and protect human rights prescribed in international
human rights treaties and other instruments.

B. THE Work oF NATIONAL INSTITUTIONS

I INVESTIGATING ALLEGED VIOLATIONS OF HUMAN RIGHTS

One of the most important functions with which a
National Institution can be entrusted is the investiga-
tion of complaints fromindividuals or-groups alleging
violations of human rights. Depending on the Institu-
tion’s jurisdiction, these rights may be those enshrined
in domestic law and/or those set out in international
treaties which the State: concerned has ratified. Fre-
quently, violations of internationally recognized hu-
man rights will be violations of domestic law — but
frequently (as with discriminatory practices in many
jurisdictions) they will not. The existence of 2 national
mechanism with the power to investigate abuses and
provide relief to victims can, of itself, discourage acts
or practices inimical to the enjoyment of human rights.

In order to discharge its investigative responsibil-
ity effectively, a National Institution may be granted a
e wers enabling it to gather evidence a'ﬁ-a/
question witnesses. (Even if used only occasionally,
these powers are important in ensuring that the per-
son or body complained against cannot frustrate the
investigation by refusing to cooperate). While there
are considerable differences in the procedures adopted
by various National Institutions in the investigation
and resolution of complaints, a growing number rely

on conciliation and/or arbjtration. M%
i m?t-ﬁ);nfar\é—:%\u}m/em owered to im-
plaint. This does not Tean, however, that the settle-
ent or remedial steps recommended by the Institu-
tion can be ignored. In some countries, a 1al tribn-
nal has authority to hear and determine issues ari
beable to UPETIOT CO {8}

and legally binding decision or for enforcement of its
determination.

er\_/-»
Il. CONDUCTING PUBLIC ENQUIRIES

Some National Human Rights Institutions also en-
joy a mandate to conduct public enquiries on their
own injtiative. This is an important power — particu-

larly in effectively addressing systemic violations of
the rights of the most vulnerable and disadvantaged
groups in society; minorities, the homeless, indigenous
peoples, the mentally ill, those with intellectual dis-
abilities and others who frequently lack effective ad-
vocates and are seldom in a position to lodge indi-
vidual complaints. (Experience demonstrates that me-
dia interest also makes such enquiries an effective
vehicle for educating the public generally).

lIl. PROVIDING ADVICE AND ASSISTANCE TO GOVERNMENTS

~ Another important function of National Human
Rights Institutions is providing assistance and ad-
vice to governments. Again, mandates vary widely;
some are granted a general authority to bring human
rights abuses to the attention of the parliament, the
executive and/or the judiciary — to assist these insti-
tutions in promoting and protecting human rights.
Some are able to submit opinions on proposed or ex-
isting legislation directly to parliament:; to initiate new
legislation; or to intervene in legal proceedings in-
volving questions 6f human rights (usually with the
proviso that leave must be obtained from the court).
They may also be entrusted with responsibility for
drawing governments’ attention to situations of hu-
man rights abuse and making specific proposals aimed
at preventing such abuse. A number of National Hu-
man Rights Institutions play an important role in moni-
toring the implementation of international human rights
standards and assisting Governments to fulfil their
reporting obligations to various international treaty
bodies.

IV. HUMAN RIGHTS EDUCATION

Perhaps the most important role of a National Hu-
man Rights Institution is to educate individuals about
their rights — which Governments, the private sector
and other individuals must respect. There is a grow-
ing awareness that preventive strategies must increas-
ingly absorb our attention and resources — and that
among the most effective of these are appropriate edu-
cation and training in human rights. Such strategies
can involve a variety of activities, including the col-
lection, production and dissemination of information;
the organization of promotional events and the devel-
opment and implementation of training programmes
for a variety of audiences. National Institutions are
increasingly focussing their attention on the need to
develop practical strategies for effective education —
not only in the more formal settings of primary, sec-
ondary and tertiary educational facilities, but also in
the critical areas of training for police, prison, paramili-
tary, military and security forces.

C. FEATURES OF AN EFFECTIVE HUMAN RIGHTS
INSTITUTION

It is the right of each State to choose the framework
for a National Institution which best meets its needs.
In determining the type of Institution to be established,
States must consider a variety of factors including
political, cultural and economic realities. Accordingly,
it is not possible to prescribe precise standards which

will be universally and uniformly applicable.

It is possible, however, drawing on recent experi-
ence, to identify “indicators for effectiveness”. These
criteria, summariz low, have Teceived broad ac-
ceptance’ and are therefore useful tools for evaluat-
ing Institutions and encouraging their development.

&
|. INDEPENDENCE

A National Human Rights Institution must be inde-
pendent. While certain restrictions on absolute inde-
pendence may be necessary, it is essential to ensure
these do not impede its ability to discharge its respon-
sibilities effectively. A National Institution should be
legally and politically autonomous — to the extent that

no branch of gove n ublic or private en-
tity can interfere in, or obstruct, its work. A National
Institution must also be able to control its own fi-
nances, with external accountability being limited to
appropriate audit and evaluation of financial reports
and resource utilization. Clearly, any Institution will
only be as independent as the individuals of which it
is composed. All members, acting individually and
collectively, should be capable of generating and sus-
taining independence of action. The methodology and
procedures by which members are appointed and dis-
missed are obviously critical elements in this context.

Il. AN APPROPRIATE, CLEARLY DEFINED MANDATE

An effective National Institution must enjoy a
clearly defined area of jurisdiction. The Institution and
the community it serves should be in no doubt as to
the functions it is charged to perform. The legal pow-
ers conferred on it must be relative to its tasks. It is of
no use, for example, granting a National Institution
power to investigate complaints without also empow-
ering it to collect evidence and subpoena witnesses.
A carefully defined mandate should also serve to avoid
possible conflict of jurisdiction with other independ-
ent agencies or with the courts.

IIl. PLURALISTIC AND REPRESENTATIVE COMPOSITION

Diversity among those constituting the Institution
is particularly important. An effective, credible Na-
tional Institution will be one which reflects, in compo-
sition, the community it is established to serve. A
National Institution composed solely of men, for ex-
ample, or of one particular ethnic or religious group, is
unlikely to reflect the diversity of society or inspire
confidence in its impartiality. .

IV. AccessigiLmy

A National Human Rights Institution must be read-
ily accessible to its “clients” — those individuals and
groups whose rights it has been established to pro-
mote and protect. In this respect it is essential to rec-

" ognize that many of the most important “clients” —
those Who are most in need of help — will often be

difficult to reach through orthodox channels of com-
mumication. An effective Institution will therefore be
omre which develops proactive strategies for assisting
those who are most vulnerable and disadvantaged.
Physical accessibility is also important and can be
improved through the establishment of related bod-
ies at State and provincial levels. Where decentraliza-
ton in this context is not a practical option, National
Institutions may recruit field officers to serve in differ-
ent regions. Flexible rules of procedure (e.g.: accept-
ing complaints through the post or over the telephone)
will also increase an Institution’s accessibility.

V. COOPERATION WITH NON-GOVERNMENTAL
ORGANIZATIONS (NGQOs)

All effective Human Rights Institutions have es-
tablished and maintain close relations with non-gov-
‘ernmental organizations involved in human rights mat-
ters. NGOs frequently have a particular focus, a free-
dom of movement and a flexibility of action which make
them a vital information source for National Institu-
tions. The specialization of many NGOs allows them fo
make a particularly important contribution in the areas
of education and training. The charters of most Na-
tional Institutions recognize, either explicitly or implic-
itly, the important role played by NGOs and empower
the respective Institutions to work closely with them.

It is important that the synergy of this relationship
be appreciated by Governments contemplating the
creation of independent National Institutions — and
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that there is no misapprehension that the establish-
ment of such mechanisms in any way minimizes or dero-
gates from the central role which a vigorous non-gov-
ermment sector has to play in protecting human rights.

V. ADEQUATE RESOURCES

Sufficient human resources and adequate funding
are essential prerequisites for operational efficiency.
If at all possible, guarantees on these matters should
pc included in the Institution’s charter. As well as
Jeopardizing efficiency, inadequate resources can crip-
pleaNational Institution. The commitment of any gov-
emment which establishes a Human Rights Commis-
sion and then fails to resource it properly will obvi-
ously be called into question.

PART TWO

NATIONAL HUMAN RIGHTS
INSTITUTIONS AND THE HIGH
COMMISSIONER FOR HUMAN RIGHTS

“I'would like to draw particular attention to the
importance of national institutions for the promo-
tion and protection of human rights. Once interna-
tional standards have been set, once the interna-
tional mechanisms of protection are Sunctioning, it
is the primary responsibility of Governments to en-
sure human rights. However, Governments can be
greatly assisted by national commissions that pro-
mote human rights standards and ensure the harmo-
nization of national legislation with international

human rights standards. In the past few years, my
office has assisted countries in all regions to create
or strengthen such national institutions.. | intend to
make this work one of my highest priorities and use
the opportunity of the 50th anniversary ... to pursue
Jurther progress in this area™,

_ The High Commissioner for Human Rights has been
increasingly active in promoting the establishment and
strengthening of independent, effective National Hu-
man Rights Institutions. The activities of her Office
can be broadly divided into two areas, First, provision
_of practical advice and assistance to those involved
in the establishment of new National Institutions or
the strengthening of existing ones; second, acting as
a facilitator for international and regional meetings of
National Institutions.

A. ASSISTANCE TO GOVERNMENTS AND TO
INDIVIDUAL INSTITUTIONS

Both the General Assembly and the Commission
on Human Rights have recently requested the High
Commissioner to accord priority to the establishment
sEnd strengthening of National Human Rights Institu-
tions. Such assistance is now a major component of
the High Commissioner’s Technical Cooperation Pro-
gramme and is generally financed by contributions
(often specifically earmarked for National Institutions)
to the Voluntary Fund for Technical Cooperation. In
the .last few years, a large number of countries and
Institutions, particularly in Africa, Asia and Eastern
!Eumpe, have been the focus of technical cooperation
initiatives. The following is an illustrative, rather than
an exhaustive list of these activities’.

_Establishi.ng an appropriate constitutional or legis-
lative foundation for any new Institution is of primary
importance. It is essential to ensure that the structure
and functions of the Institution will enable it to re-
spond adequately to the needs of the community it is
being established to serve. In recognition of the im-
portance of the pre-establishment phase, the High
C_ommissioner has provided preliminary advice or as-
sistance to a number of countries currently consider-
ing or actually establishing a National Human Rights
%nstxtution. During the past 12 months, these included,
nfter alia, Arienia, Bangladesh, Cambodia, Fiji, Geor-
gia, Liberia, Malawi, Madagascar, Mauritius, Mongo-
lia; Moldova, Nepal, Papua New Guinea, Rwanda. Sri
Lankaand Thailand. - :

The type of assistance provided varies from coun-
iry to country and is tailored to specific needs. In
Bangladesh, for example, assistance was provided to
t}1e Government in the form of high-level consulta-
hqns.concemjng the establishment of a National Com-
mission, participation in workshops and facilitating
contacts with representatives of National Institutions
in other countries. In Mongolia, the High Commis-
sioner has sponsored workshops for parliamentar-
ians on establlshmg an independent Human Rights
Commion and assistance has been provided in
draﬂ:ng. the relevant legislation. In Papua New Guinea,
a techmcal cooperation project has been concluded
with t?le-F}ovemment and work is well advanced on
establlSh'mg an independent Commission. In Malawi,
substantial Preparatory work has been done with rel-
evant officials to facilitate the establishment and ef-
fectm? ope_ration of the Human Rights Commission
presc1:1bed in the new Constitution. In all cases, con-
sultations conducted have included NGOs. '

Assistance is also provided to recently established
National Institutions. In South Affica, the Human
Rights Commission is a central focus of the High Com-
missioner’s activity. A substantial project of techni-
cal assistance to the Latvian Human Rights Office is
currently being implemented. In 1997, a needs assess-
ment mission was sent to arrange a comprehensive
programme of support for the new Ugandan Human
Rights Commission and a technical cooperation
project has subsequently been prepared, in close con-
sultation with the Commission. Advice and assist-
ance have also been provided to the new Human
Rights Commission in Zambia. Other National Institu-

tions which have worked in cooperation with activi-
ties sponsored by the High Commissioner include
those in India, Indonesia and the Philippines.

In many of these countries, the High Commissioner
is consulting and cooperating with UNDP — in recog-
nition of the close relationship between human rights,
good governance and sustainable development. The
High Commissioner has also encouraged the formula-
tion of projects conducted in close cooperation with

bilateral donors.

B. ASsSISTANCE TO INTERNATIONAL AND REGIONAL
MEETINGS

In 1991, at a meeting of representatives of National
Institutions, held under United Nations auspices in
Paris, the “Principles Relating to the Status of Na-
tional Human Rights Institutions™ referred to in the
introduction were developed. These Principles, sub-
sequently endorsed by the Commission on Human
Rights and the General Assembly of the United Na-
tions, provide important benchmarks for the High Com-
missioner’s work.

The Paris meeting was the first in a series of inter-
national meetings of representatives of National Insti-
tutions — originally organized by the United Nations
in response to resolutions adopted by the Commis-
sion on Human Rights. The Second International
Meeting was held in Tunis in 1993. (At this Meeting a
Coordinating Committee of National Human Rights In-
stitutions was formally convened. The Coordinating
Committee, comprising representatives of National In-
stitutions from all regions, meets annually in Geneva
during the Commission on Human Rights). The Third
International Meeting was held in Manila in 1995 and

the Fourth and most recent Meeting took place in
Merida, Mexico in November, 1997.

At the Manila meeting in 1995, the organization of
regional workshops of National Institutions was for-
mally proposed. The First Regional Conference of
African National Human Rights Institutions was con-
ducted in Cameroon in February 1996. This was fol-
lowed by the First Regional Workshop of Asia-Pa-
cific National Human Rights Institutions, in Australia,
in July 1996 and the Second Regional Workshop of
Asia-Pacific National Human Rights Institutions, in
New Delhi in September, 1997. Similar regional meet-
ings have also been held in Europe. The majority of
these initiatives have been organized with the assist-
ance and/or financial support of the Office of the High
Commissioner.

CONCLUSION

It is their capacity to contribute substantially to
the realization of human rights which makes independ-
ent Human Rights Institutions so significant. Democ-
racy alone is no guarantee that the rights of all per-
sons will be protected — as history clearly demon-
strates. Nor is the constitutional entrenchment of hu-
man rights any guarantee that they will not be fre-
quently and flagrantly violated in practice. But if there
is an independent, autonomous National Commission
or similar institution with a mandate and appropriate
powers to monitor and protect human rights, the de-
monstrable deficiencies of Governments, constitu-
tional “guarantees” and often inaccessible court sys-
tems can be more effectively addressed.

First, National Human Rights Institutions can, by
reaching so many, transform the rhetoric of the inter-
national instruments into reality for millions of people
for whom the term “human rights” has previously had
no meaning at all. Second, they can do this in 2 man-
ner which is consistent with the standards prescribed
in the international treaties, while accommodating con-
stitutional peculiarities and the extraordinarily dispa-
rate challenges posed by local conditions and cul-
tures — thus respecting ethnic, cultural, religious and
linguistic diversity. Third, they can do this in 2 more
informed and sensitive manner than any regional or
international body. Fourth, they can do this without
compromising a vigorous defence of the rights of mi-
norities by reference to the wishes of the sometimes

overwhelming ethnic, linguistic or religious majority.
Fifth, they can contribute to and monitor the integrity
of government reports to international treaty bodies
— better reflecting the reality of human rights. Sixth,
they can provide constructive, well-informed criticism
from within, which is frequently important in corrobo-
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rating or balancing criticism from “foreigners”— some-
times dismissed by Governments subject to criticism
as based on ulterior or illegitimate motives.

For these and other reasons, independent National
Institutions can enhance national stability and secu-
rity — and thereby contribute to national development
— whilst promoting and protecting human rights.

Brian Burdekin and Anne Galla; rher

'Vienna Declaration and Programme of Action, -adopted by
- on Human Rights, Vienna, 25 June
Part: I, paragraph 36).

? Additional technical information on the structure and func-
tioning of National Human Rights Institutions may be found

in the United Nations Publication: National Human Rights

Institutions: A Handbook on the Establishment and Strength-
ening of National Instituti Jor the Promotion and Protec-
tion n Right. sional Training Series No. 4,
Init , New York and Geneva, 1995.

this Part are identified

: nal Institu-

mission on Human Rights in Reso-

) and by the General Assembly in Reso-
93).

UN High Commissioner for
s to the fifty-second session of the United Na-
dl Assembly, New York, 14 November 1997.
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