Worker Dispatch in Japan Increases Workers with No Rights
Neo-Liberal Labor Policy and Corporate Irresponsibility

Shigeru Wakita (Ryukoku University)
1. Surge of Contingent Workers without Labor Rights

In the past 20 years, the Japanese employment system changed dramatically under the
neo-liberal labor policy and the corporate priority on profit seeking, which decreased
regular employees and, on the other hand, increased contingent workers on a large scale.
Thus, employment disintegration and workers without rights are rapidly spreading in
Japan.

The Worker Dispatch Law enacted in 1985 created this situation. Neo-liberalists in the
employment field consistently insisted on relaxing and liberalizing the laws to promote

worker dispatch. "

More than 19 years have passed since the Labor Dispatch Law came into effect. Initially, ' ‘
only limited businesses were allowed to use temporary workers, but the amendment in 'i J
[

1999 liberalized allowable types of work in principle, thereby causing a dramatic
change in employment. Research by the Ministry of Health, Labour, and Welfare reports
that the number of temporary workers exceeded two million by 360,000 as of 2003, .
which means that the number more than doubled from one million in the four years il
from 1999 when the Law was amended. The increase in such a short period was B
20%-30% growth year on year, significantly higher than the growth rate before 1999, :
and the continued increasing trend in 2002 and 2003 marked 10% growth from the
previous year. If the year-on-year 10% increase continues for 10 years, the number of
temporary workers will be 6 million 120,000 in 2013. If 20%, it will be 14 million
610,000 in 2013, more than 30% of the entire labor market. Now, the worker dispatch
business has no restrictions, and temporary workers can be legally used in almost all
businesses. Anticipating from the current situation where false contract agreements are

common and many public sectors are outsourcing their job to private companies, the
indirect employment represented by dispatches or contracting will be the dominant l
practice in 10 years. Other than worker dispatch, other forms of contingent employment |‘

are increasing rapidly. : it
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The “Summary of the Results of the Overall Field Survey of Diversified Employment
2003” announced by the Ministry of Health, Labour, and Welfare in July 2004 states |
that the percentage of regular employees and contingent workers is 65.4% and 34.6%,
respectively, and that the latter showed an increase by 7.1 percentage points from the.
previous survey in 2001. Official statistics show that more than one-third of the entlr@
labor market comprises contingent workers, especially female and young worke
under the rapidly expanding forms of contingent employment such as dispatch a

limited-term and part-time jobs.
2. Spread of the World without Labor Laws

The increase in the number of contingent workers impairs their status with regard to
labor rights across a wide range. Almost all industries, including the public sector, face
common notable phenomena of an (i) increase in contingent (unstable or
discriminatory) employment; (ii) the spread of illegal and/or unpaid overtime causing
death or suicide from overwork; and (iii) disabled and stultified labor unions. N
In short, many Japanese workplaces have become a “world without labor law” in ,
20 years. Recently, the overwork for exceptionally long hours is remarkable, especially
among regular male employees in their late 20s and 30s, who are forced to work too
much because vacancies from retirees are covered by the use of contingent workers, n ot
by the recruitment of regular employees. According to a labor survey in 2003, m-'-:_.-_
were 6 million 750,000 persons who worked for 60 hours or more a week, including
more than 20% of workers in their 30s. These hard workers are called “mayb
exposed to the risk of death by illegal overtime for 80 hours or more a month exceed ‘f
the work-hour criteria established by the government to recognize death by overwork. !
r

The government enacted laws one by one, as well as the Worker Dispatch Law, to rela
the maternal protection and labor hours required by labor laws, and the government
supervision of corporate compliance with labor standards does not function—the
existing laws and regulations are not strictly complied with. Even first-cla

corporations are less willing to comply with the labor laws. Labor managem

understating worker’s health, labor conditions, and even humanity is being strengthent

as a result of false contract agreements publicly adopted by many companies, including
first-class corporations opposed to the Worker Dispatch Law and the Employm n "
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Security Law and the illegal unpaid overtime in defiance of labor laws.

Companies that pay less attention to worker’s health, life, and employment security are
highly rated in the market as high-performance enterprises. The government
responsibility for labor administration and corporate social responsibility have reached
bottom.

The current situation makes it difficult for Japanese female and young workers to be
regular employees. They have no choice but to accept unstable as a temporary worker
and suffer low wages with no rights and inhuman hard work. Many contingent workérs
are under short-term service agreements subject to renewal, in other words, under
employment scheduled to be terminated or employment that can be terminated at any
time. Extremely unstable employment makes it difficult for contingent workers to insist
on their rights under the Labor Standards Law, including without limitation paid
holidays and leave before and after childbirth, and no unemployment insurance or social
insurance is available for many of them. The judgments won in the cases for sexual
discrimination up to the 1970s, such as the invalidity of mandatory termination due to
marriage or at a younger age, have been replaced by a discriminatory employment
system in which many women are forced to work on a contingent basis. In addition,
most contingent workers are isolated in the harsh competition as a non-member of the
labor union, and many of them are exposed to bullying and sexual harassment in the
workplace, mental health destruction, death, and suicide caused by overwork. As in the
case of Nikon Kumagaya Plant (*), not only regular employees but also contingent
workers are actually driven to suicide from depression. Many Japanese companies
consider the standards established by the Labor Standards Law enacted 58 years ago as
the top target, which means that Japanese workplaces or employment systems are
extremely degraded from the viewpoint of worker’s rights.

3. Worker Dispatch as a Weapon to Disable Labor Unions

In the past 20 years, labor unions have remarkably weakened its resistance in
“-!Orkplaccs in Japan. Both the unionization rate and labor dispute actions have
Sl.gniﬁcantly decreased. During the 10 years from 1993 to 2002, the number of disputes
with action and the workdays lost significantly decreased from 657 to 304 cases
(46.2%) and from 116,003 to 12,262 days (14.2%), respectively. No major strike has
been conducted in recent years in Japan.
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haracteristically far less than that in the
United States and Korea where neo-liberalism has a great influence. The labor union is
an organization representing the weakest workers. That’s why the strong right of
association is secured. In Japan, however, it is actually organized only for reg
workers of large companies and civil officers because of the persisting weakness that L
the labor union represents regular employees of an individual company. Due to such
weakness, most labor unions in Japan could not resist the companies jointly with:

dispatch workers and contractors when the temporary manpower and false contract
the Japanese labor unions have idly pas

f contingent workers suffering in the

The number of labor disputes in Japan is ¢

agreement were adopted by them. Thus,
these 20 years without protecting the interests 0O
same workplace. e

Unfortunately, Japanese labor unions are not supposed to represent contingent workers

including temporary workers at present. Their social and ethical authority representing:
the socially vulnerable has been lost. Consequently, the labor union becomes weaker to
be disintegrated, and the contingent workers become more isolated in the trend for
neo-liberalism. The worker dispatch system discontinues and weakens the activities of
taking advantage of the weakness of the labor union _'

Japanese workers and labor unions,
resulting in the dangers and harms over

as an organization of an individual company,
long-term period, like asbestos in the workplace.

i
’l_

|’) r
4. For Abolition of the Worker Dispatch System as the Asbestos in the Employment

A

System”

o

The Worker Dispatch Law of Japan enacted in 1985 is the poorest system in the world
from the viewpoint of protection of dispatch workers and is also convenient only to
managers of corporations, especially companies to which workers are dispatched,
because Japan has no basic policies to operate this system, which were introduced in the:

United States and European countries.

The EU member countries introduced the worker dispatch system in the 1970s subject
to the establishment of (i) the principle of the same wage for labor of the same value;
(ii) the law to restrict termination and the principle to restrict employment for limited
periods; and (iii) a cross-corporate labor union representing all workers and the prz ice
. of nationwide agreement in each industry including unorganized workers. e
enormous nationwide labor union and the law to restrict termination effectively
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protected workers’ employment. In this circumstance, the worker dispatch system was
introduced with minimal adverse effect. Actually, the number of dispatch workers and
harmful results is not as great as in Japan. On the other hand, nothing of (i) through (iii)
above e'xists in Japan. Instead, the labor conditions are quite different between
com%aames, and most labor unions are organized within individual companies excluding
contingent workers with almost no practice to apply labor agreements to contingent
workers. Many harmful effects were inevitably caused by the introduction of worker

dispatch in Japan whose system and climate is quite different from those of the EU
countries.

Recently, suffering from asbestos has received nationwide attention in Japan. The
asbestos brought serious harm to workers and citizens over 20 to 30 years and po;sibly
caused more than 100,000 people to die in Japan. Despite the adverse effect suggested
fro.m an early stage, the correct choice to exclude asbestos was delayed due to the
opinion that asbestos use can be controlled. Similarly, the worker dispatch system has
shc-m.'n significant harm in the past 20 years, but, until now, there are only a few
opinions and activities to seriously oppose the “asbestos in the employment system” in
Japan. Labor unions and the labor law community are also not serious about the
prtoblems caused by the introduction of the worker dispatch system. Many still consider
t%us system superficially as an employment system suitable to worker’s desires and
lifestyles or the partial and exceptional employment system. But the actual situation is
not like that. It is necessary to understand the significant change in the level of issues.

Qnder the inseparable relationship with neo-liberalism, the essence of the worker
dispatch system lies in the most effective method to avoid the corporate responsibility
for employment as an employer and, in addition, to destroy the worker’s right to
employment and affiliation with other workers. In the case of the Nikon Kumagaya
Plant, the Tokyo District Court duly judged that Nikon, the host company to which the
worker was dispatched, has an obligation to take care of the health of temporary
workers. This is worthy of attention. Indirect employmént by its nature allows a
company, which earns great profit from employee labor, to avoid its minimum
responsibility as an employer. This judgment has reminded us that the indirect
employment system, including worker dispatch, should no longer exist.

De"struction of the rights of workers and citizens by the neo-liberalism must be strongly
resisted. In Korea, the exercise by contingent workers of their rights attracts a
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significant amount of public attention as an important issue. The aforesaid negative ~*I"
phenomena in the Japanese employment system is the direct result of a neo-libel
employment policy and should not be spread in Asian countries. Now, we have no
choice but to abolish the Japanese worker dispatch system, which is the “asbestos in the
employment system.” 18 l

""h :

(¥) Case of Nikon Kumagaya Plant _
On March 31, 2005, the Tokyo District Court recognized that both Nikon, as the host
company, and the contractor were responsible for the suicide from overwork of a :
temporary worker who engaged in inspections at Nikon Kumagaya Plant by reason ofa f
violation of the obligation of security and ordered both companies to pay compensation
for the damage to the bereaved mother who is the plaintiff. This judgment was
announced in newspapers, TV programs, and other media and gets great attention. The
temporary worker, who was born in 1975 and died at 23 years of age, was found dead :
with an electric cord around his neck in the bachelor’s dormitory in March 1999, a year
and four months after he started to work at Nikon under employment with the contrac
He was in charge of the final inspection of the Stepper, a semiconductor manufacturi

device, at Nikon Kumagaya Plant working day and night under a two-shift system and

making overseas trips. Tired from too much work, he offered to terminate -

employment, but no reply was given to him by the company. Two weeks after his

unnoticed absence from work, his mother anxiously visited him and found him in the
dormitory room where he lived alone. He left no will, just a simple message on the
whiteboard saying that he had wasted time. Reading this, the bereaved family brought
action in the Tokyo District Court on July 18, 2000 claiming compensation from both"'
companies by reason of their non-fulfillment of their responsibility as employers. his
case revealed that the health and life of young workers were impaired by the corporate: '
priority on profit seeking and the dispatch system under feudalistic and illegal false
contract agreement in one of the world’s leading companies like Nikon. &
».

For details, see the website http:/fwwwl0.ocn.ne.jpi~karoushi/, where the judgments of I

lawsuits for the death of dispatch workers by overwork are posted. o
i

624

EEA FAFHE Gt 423 = A SAAE
AARFFE =333 719 JXE

. W (FED K )
Shigeru Wakita (Ryukoku University)

1 73 v ZT=TAL FF

ARAFFA =FAA/Y o|&FTFALFAS 719 ZYo] A3
. T 2 33l 2] H A
%3“:’“*1? o] 20 d Tl 1§ A7 A¥EE A =AU
a3t 3H ¥ AT =% A (contingent worker) 7t FF A 1189
539l Fdg "::}Eﬂﬂ FEEE JYPHT Q).

2 AZ 8 Re wEA AW (1985 @ AR ) ol AR

| 3 L CE Pl
BRI S URE 2FE Hd £F B 1 AFAY &5, 98
vE7 o] o§ 539 '

wEAGANe] AWEA 10 d o4 AT B2 LS
@450l AQou 1999 Wl Hol AXHA Ba tﬁf ;%;;g%
4887t sold 2AA AR et T4 wEA 2ol o
2003 ¥ @A A wEAE 200 WAL =7 Wol4 236 wHo] Nt
23 1999 W A% ol % 4dzke] 100THEOIH 200 WH 0T WEe
Aoz @t o Aol ZrET 27 ol Ad NEZ 2 BolA 3 Bolgt
2 2ol ASs o 23 4 W Alole] Hd wEAE 2 B2 TEHAG
2002 WelA 2003 WAAS AFE AW ¥&o] 10% e 2 7}
Ase DA ook Ad Hgol 10% 27 A4 dokd 10 dEes
612 W92013 W), AW W& 20% A48T 10 dFes
1461 9% (2013 W)olet Hu% xER9 30%0l0] Hd wEA45H}
Aol A ATe] @0l @Ol WA WHoZE Ag BE JEA
A7 w59 =0 sath 9% Y Fu} vdstd TP RE9 Uz
QeslE A= 10 W ouel: stdelt A% 5 A 1§, o
AHel mg pao] @ Aty 228 & Utk

3A xF ol E ekt v ZF 18§ HFEjrl S5 %0 2004 d 7 €9

625




wEg £ =549 2003 @ 1A B ol 4> %Mﬂ%z&x}aa};'
A%, ol s rAAge 65.4% BIBAHES 34.6%. olm, SN
2AH(2001 W) wlad wAAEE 7.1 EQIE A&sta; A B
sAGAE HRTF 2ol xFA AAY 3 £ 1 & €L gc{q. 53|
34 wEAY ohd =%, #A xF, F71 1L, ol2ulolE & E}%ﬁv

B AT T8 FEEE SoEL ATt
9 rpEdo] gl AAL o HA

WAF w54 209 A% FAY FEst =5A A2 AL Ak
2o mee zgd A BE AYAM QEATF n&(2AF o
AR08 ) 9 27, @F2AL-HE Ae] oloiAE AW vlE e BA
e @)xE zee Bd - gases Aok $FE Aol A

ehg, i

oAy ol 20 @ Fael @& Arel A%e M=ol g Al 7
g wgoh FIedE wEol ohd A xFol FEANG. Bwd
ge 29 B32E gAY Agel o HANEE EURe=A W7
W] 5] 20 ) Frold 30T @A AAHLeAE BN xFel 3111:1:.
Q. 2003 | =5 Aol s F 60 A ol 2RI ARAE
67594, 30 Aol E 20%E Witk o121 UB0ARY o] HE UK
Aodolm AR AAE HEA 93 JF & ¥ AT =TARA

rap2 Al oful 2y ol EdH .

Aue v Ex #A olgelE 24 RIY =¥ ML T h:%‘?ﬂﬁ‘zl};_
oz < @3tsts #A k=TT AF B9 715E FA "z}ﬂl
=3 71& HFAY F5E FANA gk £ AW 714 &2 i%—'ﬂ,
z2gs 71%o] FHujszch kFA FHAWeIH = N -‘?—]E‘l‘a_’lz
qRHRI} e TS B /P FA3 =959 gt ti%
vE71EHe AT 9 nE AU stk I 2% 5:%1};
Aot x5z, 183 AVAEE FAS y7#e 7t A=
gt x=FAY HAZe A¥ - 1T BAS AAsE 71@%_,,-___
rREdAzl £ 7190 22A AN Bgc. A% =% 33
BMolol} 7198 A8 H BPL Foll DoAHAT. -

AR QR Aol ohd xFAE Bl 5717 o #A =F

626

S Bhge n8YH vt HEE & QoA AYF, Thal, v m
BEG w5 Fog 79 W 53 wATF xFS 1 Be AS0| W
wEAkE AdsE PPz "ol Qm  fHnE P 18,
oUW FAAER i1 7AsAel At mE, oFm & 4 Utk 1§
A28 Bz wF/1EWe d (47 Fh ARAE F9
£ )Fgo) ojdn 18 HYol} A8 BY e ax ¢ dE Bk
1970 ddZAx Pu 2d AR 54 29 =93 (FAEHAR o
hdAUA B9 FE 5o ngddel o A¥z &8 wojm
Be ool MAFEES =tk teo] A9 REEY HFFEERE
B ZEE QAY RE AR FolA naA HojH AN E g
4%, AN AZe B3, F2A. F2AE o] HAT . Yz
Fulbob(fEm) AL AR () AY AAARD opet WA TFEEAE
$8%o 2d AWAN A HE @Ao] Uk Awe) BE HFoHE
58 o} Ao AFE wE/NEMAIN A 71F0] Hn BE, 2 Hol
Atk AT YEe HAF=18 AL wEAY ek AN 2w
Fee Ao,

3 FA JAL T=F 2T FHY3}9 F7],

o] 20 d T LEAME FAF UM xF =S A¥YL I
FE AT, 2AE A3t 7 A A7 AZE Uk 1993 delA
2002 d7A] 10 @ Tl T4 ¥AE mEE Ao, = AFE
By 657 A 304(46.2%)70°%, A £A d4E wd
116,003 dolA 12,262 dU(14.2%)2 A3 M= 29 &
R4S AT & 5 Avh. AR{FF9 JFo] A vFoly 33
HRdl e w5 Aoyl Fdog HL Zo] Y9 EFo|r},

5 2L M G =FAE B G ZFojopuz Y AW
BAE Q. gy dEAME ZIdE FAMRFoIgE 25X
%Ho] FEEHoO QA ol AN diZIY BAHIExFAY FAFTFd
el =F5z#$zAL Q. 1¥dH dE =529 AY diEe
JArFolY AFAFE/ EUHAE W 7IdE FAEZRF FHS
AN Bd e2FAY S FAY] AddE 7)ol diFdskA] &
At eAY B =52EL 22 AFN 2 YstE= AT =FA9
°lolg &33HA ¥ A 20 9E FHE A Ar @ Aot}

627




HA B yE23qL oA FA =FAE HEF HAT FAH
gEz A gt AEE ks k% ¢ AEH EH3Q
gEzAe Ads Qe Adt. 1 A% ARRFY Fx SoA
vEzE] okAs . A= AYHT x=FAY nYPIY FIAHUG
Holz 2 w24 FPAEE 7198 =Exgolzts ok¥e nusA A
QE wEz. xEZF 5L FAAIL AUANTE HE HopA
A71How Q¥  HHF ZAAE wEoUE g AH3CAg
ohaMlAE, ol glth. 3

4 TIE AF A9 olAMAE) =xFA FAAE HAE b

1985 4 JdELEA4RAYE FAdeEd Baeks HAold AMANN 7
nlokstatt, 7AL AGA(ES HAL 23T 7D E Astd dWFHOE
otulAl FHEE= A|AHo0|T YBAME HF ZIFolM EUE kFA
FAAEE wol5d 7)¥ ZAA7F ARE Zojo f

EUS o8 uert 1970 ddd =524 FAAEE =dsied
e ()FY7HET F49Y9F €39 &1, (2)8113!_2111‘?}%]‘?1.
7189 AgATRAF B, Q) xFA AAE dEd 719 JLF
vEz33 n)zx 27X BREHE AGE ATPL #Yo| H9
AAZ "o AUtk Ad@ AFH xF2ER AnAGYel =FAE
718S BIFGE HoM KEIA NFIFHEER =FA 74
zolsolx Ha7t HAasez 23T, FAHOR Hol: HALTFEY 5
s AdRAY 3% grh. a2y dEAME ] (1)lA (3)7HA
AT ZAQSA gk 238 QM =FFHY AATL
YEZSE 71 zFo] AujHolgtd AT =FAE 27 ddeld
A9t wEdeke A AL #AYE RS g 4ot EU
ZEH= A g YEd FAxES =98d Be HuE s €
AL FAd dojgitt.

A2 YRME  olrMAE ¥yt AA FEL wu G
20 dolA 30 @& AA xFat AW AA A H4d A& 7HALs
FAHAEE ARNE 10%HY 0|4t AtEatE d Azti ool AH
crw2Ee] FHaE YRREH AFgot rAE AEbs, olFHE
wo] we] HAZJE AP sFo] Rk L Hor xFA
FAAEE 20 9 A% A 1 A7t FEazich 2y dAel

628

OJE27I7HA] dBAIME TnE AlZeIM Y] olAHIAE, o diE EZHHQ
Rt E0ly W EFS ot AFetn o] & £ o =52 FdAE
=49 ZAAC A ERFTFE =5xFIY FY SAME TEI
obA7kA]  TeFAe] ol o]z ARde] %= g FH, g
AU rda. 92 ng&Feolch, g & 94 o)s)7t Bt o]A
28 EE = Aol ohun Al A9 FFE Az £ Eeok
sh= Zo] desit

AT 7129 BAC Ye =52 FHAAEY 2AL 749
LERA . AR BY B HE FEE Foolets el Utk tSo
EEAY e - 283 =FAY AdE FASTE el A yz
Ful7}ol A 24 Atz g FRALARE Hae
V714 (HA9HF) A YIel oA wFatol] izt A% iz 77}
Aot AE ol AAsAT. oA FEF gt 2 Y¥u HA
2 HH 182 AAZ :FAE ogdN 2 o9 2d¥E 7Yl
HAG kFAel g AREAEAMY MAE Her] A% Holt. o
BAL oAl HAxF F A3 1E& FYE wAE F gl Qo= AL
A&skA sk

AARFEYY wEAG AU Fe el ZaA dee "oty
g ATY wEAY U2 YEE FLE AL Aok AHHoz
2 F2g wn ok YRS 2§ A3e] oA o) g9 AT e R
e AARFY ngFBelN e AHF Aotk o|RE ofAlo}

Zharell &gshd b ok olA Mo Tmg AMS|oA Q] ofAMAE, il

Se QR w54 % AEE AN & vt AT

(+)UE Feplob(ies) A%s A

EAAYAREE 2005 @ 3 4 31 U, Uz Feirlol AzadA
AR AR A wERAY BT A4 Aol gake 471
HEsh gRaaell bl wel 9% gue] Aol gl A AHHe]
HA7E 5 ofeu (A:) A &3 walol s R FakAck ol
AL Agol} AN A 5 AROE AFH] 2 2L wgtch

sl wmEAY Fd (1975 94, AP FA) 23 H) o] FSAtelN A7)
IEE Bo] vjo] AN EHOZ AW AL Al YA
HEolA dg AeA 1d 4 A8 F 1999 W 3 otk 1= Y
Fobkok Agaols A AZ 7A TAUH, o HF AAE TPt

629




gt 2 @A 257U 9 23 55 FAc AuA AF wFol AT HA
g2 AFFAoY AN E HE £ skt AF ae 7@ 2AE
#x 2 F Fo| 22 FAT ouyrt ol Wl AR EEo=
BAEQY G4 S& 9 FolE BEe TRE ARE AW #Ha @
o] g 2o Ak 22 wWEel #2 2000 & 7 4 18 o,
EAA G AR G 3ate] tite] AR Hdo] ntm: FAAAM &3
e @ FetE 1AE AZIEAT o ARe Yol AAAL 714
zolq A 2UAQY Ee 9 FFel g A xFo] FAska A=

AR, aEm 7)Y ol Moz sudm de AREY Aoy

AP S AT A B
Ao A Ygol daids A GEALAR o)A

( http://www10.0cn.ne.jp/~karoushi/ ) F=.

630

Ruling in favor of plaintiffs in the Sumitomo Metal Industries
Gender-based Wage Discrimination Case and sex
discrimination lawsuit in Japan

Kiyoko Kitagawa

1 Female workers have been subject to discrimination in Japanese corporate society.

Sumitomo Metal Industries, Ltd., a major company belonging to a representative
business group of Japan is also unexceptional. :

I joined the company in 1959. At that time, the company did not accept that women
could continue working after marriage and forced women to retire from work and
conducted a hate campaign in different ways. In the case of women who continued
working after marriage without submitting to a forced resignation by their boss, their
desks vanished and were dumped in the place for waste when they returned from their
honeymoon. There were also some cases where women were forced to retire from work
almost every day, for instance, their boss said, “Our department does not need a
grandma,” or “Women should be a wallflower. A stain on the wall is unneeded.” I was
also transferred to a different department soon after marriage and deprived of my job for
one and one-half years. It was more difficult for me to continue working after delivery.
When I went to work after giving birth to my eldest son, 1 was called out by the
manager, who used offensive language, such as “You give your child to a day-care
center while even dogs and cats raise a child on their own. You are inferior to dogs and
other animals,” and forced to retire from work. :

The company gave the lowest ability rating to women who continued working
without submitting to these harassments, and continued to draw a distinction between
men and women in terms of both promotion and salary increases. I retired from work
after I had worked for the company for forty years and remained a mere clerk.
Compared to men with the same academic background, the gap in annual income and
retirement allowance was 5,000,000 yen and 13,000,000 yen, respectively.

I thought that such sexual discrimination was intolerable, and four female clerical
officers, including me, filed a suit as plaintiffs against the company in August 1995 in
the Osaka District Court for compensation for damages caused by sexual
discrimination.

2 The Osaka District Court determined that Sumitomo Metal illegally and sexually
discriminated against women and handed down a ruling that ordered the company to
pay a total of 63,112,000 yen in compensation on March 28, 2005.
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The company insisted in court that the gap between men and women was not
gender discrimination but a difference in “recruitment segmentation,” which included
“recruitment at the head office” and “recruitment at the branch office.” Currently most
companies as defendants insist on a “difference in recruitment segmentation” to justify
the gap in Japanese sex discrimination lawsuits in which discrimination in promotions
and wages are contested. The ruling in the Sumitomo Metal Industries Case, however,
denied the existence of “recruitment segmentation” insisted on by the company. With
respect to the fact that men and women were virtually employed by different procedures,
and operations allocated after recruitment differed between men and women around that
time when we plaintiffs joined the company, the court judged that such facts had

evance to the significant gap in promotions and wages between men and
8 § |

reasonably rel

women.
Additionally, the ruling judged that Sumitomo Metal established a “shadowy

personnel system” that categorized employees assigned to clerical posts into five levels:
based on academic background without informing employees of such a system, and
discriminated because of sex in the ability rating, salary increases, and promotions. In
this “shadowy personnel system,” women were boxed in the lowest level regardless eﬂ_
academic background and content of operations in which they engaged, and thoroughly"
discriminated against. The ruling judged such treatment illegal. 10
The ruling recognized a loss equivalent to differential wages after 1986, payment

for pain and suffering caused by the discrimination based on the “shadowy personnel
system,” and attorney’s fees as the loss incurred due to the discrimination. 9
3 Japan has a history of female workers rising up and taking legal action against

gender segregation, such as retirement programs on account of marriage and delivery

segregated age retirement system, carried on a movement for judicial
1Y

and a gender-
conflict, and corrected gender segregation piece by piece.
Also, conflict currently continues in many trials with respect to discrimination in

promotions and wages. The ruling in favor of the plaintiffs in the Sumitomo Material
Case stepped one pace toward victory and gave courage and encouragement to women
engaged in judicial conflicts to many women who were subject to gender segregation.

In order to achieve a ruling in favor of the plaintiffs, the plaintiffs, the plaintiffs’
attorneys, and an aid agency conducted various efforts, such as distributing bills,
gatherings and parades, and extended public opinion to “Gender segregation by
Sumitomo Metal is intolerable.” '

Sumitomo Metal filed an appeal without accepting the verdict of the first hearing,
and the trial came to be examined in the Osaka High Court. We think that Sumitomo
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P.«Ietal should give due consideration to corporate social responsibility, respect the
judgment of the Osaka District Court, eliminate illegal gender segregation within the
f:ompany, and intend to resolve the trial. For that purpose, we continue our efforts to
influence public opinion that gender segregation is intolerable further.
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September 1, 2005

What’s behind the Disaster of JR West Japan Company’s
Fukuchiyama Line and Amagasaki and Our Fight against It
Toward Safety-First Railroad Transportation Services with the
Support of Users and People of Japan

Masaru Oya, Kinki Front, National Railway Workers’ Union

At 9:18 a.m. on April 25, 2005, a seven-car train derailed and overturned at a curve near
Amagasaki on JR West Japan Company's Fukuchiyama Line and smashed into a
five-story apartment building. The first car slammed into a parking lot of the building
with the second car sticking fast to the building covering the first car, while the third
and fourth cars derailed and overturned following the first two cars, leading to a painful
disaster where 107 people were killed and 550 injured. Taking this opportunity, we pray
for the souls of all victims who lost their lives and hope for the prompt recovery of the
injured.

While the Aviation and Railway Accident Investigation Committee of the Ministry of
Land, Infrastructure and Transport is now conducting investigations into the cause of
the accident, we believe that the following fact has contributed to the accident. Through
the breakup and privatization of the Japan National Railways, which was executed 18
years ago, the JR Group has strived to weaken the National Railway Workers’ Union
and brought management that puts profits before safety, implemented rationalization
that aims only at higher efficiency, a congested train schedule, an intensified work
schedule for workers, and no communication at the work place. Moreover, following the
relaxation of regulations implemented as a national policy, an administrative audit was
conducted, and in 1991, its report was announced by the Management and Coordination
Agency. The report stated that profitability and management efficiency should be
further focused and reinforced while continuing efforts at promoting safety measures. It
contained no mention as to how public mass transportation services should be the
mission or philosophy. The government gave guidelines based on such an approach to
all JR companies and many claim that the government should also be held responsible
for the accident because of its inadequate guidance.

In the meantime, the work schedule for drivers was so tight that accidents could occur at
any moment. The hard schedule, such as continuous driving for three and a half hours at
high speed due to a tight train schedule and a long driving over 700 km in case of an
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overnight work schedule in one route, makes it impossible for drivers to maintain their
concentration. Since there are many private railways running in the same routes in the
Kansai region, JR West Company has established a strained train schedule by repeating
timetable revisions each year and forced high speed driving on drivers in order to beat
these private railways. If protection systems, such as ATC or ATS that ensures safety
even when something unexpected happens to a driver like in this case, had been in place,
the accident could have been prevented. The schedule and track conditions that require
running at a speed of 120 km per hour and suddenly reducing it to 70 km per hour seem
also to constitute the cause of the accident. Currently, trains run at a speed of 130 km
per hour on the Tokaido and Sanyo main lines and the Kosei line, which suggest the
high probability of an accident worse than this one. It is urgent, therefore, to reduce the
maximum speed and change the existing train schedule, which has a strong focus on
limited express and rapid trains.
Since the breakup and privatization implemented 18 years ago in April 1987, the
number of employees has been reduced by 20,000 from 50,000 to 30,000 due to the
so-called manpower-reducing “rationalization” and the increased outsourcing.
Attendants have disappeared from dangerous platforms and Track Maintenance/Electric
Inspection/Train Maintenance & Repair Departments have been affected by the
aggressive outsourcing strategy, leading to dangerous conditions. Moreover, due to
increased contract workers, no experienced employees are at stations, and what is worse,
the company plans to use contract workers for train conductors. The principle of safe
transit, “Safety is the ultimate mission of transportation" (safety code), which had been
cultivated through over 100 years of experience since the former Japan National
Railways, has not been handed down to the current JR Group. Now is the time for us to
claim for a reversal of the JR decisions of refusing the employment of 7600 people and
dismissing 1047 employees because of their membership in a labor union and for the
government to take the initiative in achieving early reconciliation. Aiming to transform
JR companies into a true public transportation group, we are determined to continue our
efforts with the support of users and the people of Japan.
Fight of National Railway Workers’ Union Kinki Front

On April 1, 1987, the public railway, Japan National Railways, which had been created
by the Japanese people over 115 years ago, was privatized and sold by the piece to the
business world for virtually nothing. One of the purposes of the government and the
business world was to dismantle Sohyo (General Council of Trade Unions of Japan) and
Kokuro (National Railway Workers” Union), which had played a major role in the
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postwar labor movement. Among the 300,000 employees, the new JR group decided
only to “newly” employ 200,000 people, the remaining 100,000 people were forced to
leave and 7,600 of whom were denied employment because of their membership in a
labor union, such as the National Railway Workers’ Union. A total of 1,047 former
employges have organized battle/dispute groups and been fighting for 17 years against
the infringement of the right to organize.

Through our activities at labor relations commissions, we have won the relief orders
regarding employment by JR companies across the nation, whereas the JR employment
request was never accepted by the court. The International Labor Organization has
issued recommendations to the Japanese government to accept the request six times, and
the UN Human Rights Commission has accepted the recommendations.

I, who was 44 years old and an experienced train driver at the time of privatization,
turned 63 today. Those colleagues who faced employment discrimination in their 20s
are now in their prime.

We believe that the causes of the disaster of JR West Company’s Fukuchiyama Line and
Amagasaki lie in the rejection of employing experienced employees like us, the
exclusion and weakening of the National Railway Workers’ Union, which demands
safety-first railway transportation, and JR West Japan company’s strategies, such as the
profit-oriented management, intensified labor, and infringement of human rights in the
workplace. We demand that the infringement of the right to organize be corrected, the
dismissal of 1047 people should be reversed and their employment with companies
including JR be secured, and the government work on the early settlement of the issue.
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Article 9 Association of Osaka Lawyers
Maki Shichido

The movement for constitutional revision has been active since around autumn of
2004 in Japan. This movement, which represents that constitutional revision should be
done, wages a campaign led by not only the ruling Liberal Democratic Party, at the head
of the influence, and major parties, such as the Democratic Party and New Komeito, but
also business groups, the Yomiuri Shimbun, and some publishing companies. The
influence also represents, as the content of constitutional revision, that the Emperor
system should be changed and provisions for human rights should be added. These
changes can be done by law without revising the Constitution, however, it is clear that
the central aim of the influence is to revise the second paragraph of Article 9 and
authorize the maintenance of armed forces. _

The current Constitution of Japan stipulates in the preceding sentence, “We resolve
that never again shall we be visited with the horrors of war through the action of
government” and “We recognize that all people of the world have the right to live in
peace, free from fear and want.” And the first paragraph and the second paragraph of
Article 9 stipulate that “The Japanese people forever renounce war and the threat or use
of force as a means of settling international disputes” and “In order to accomplish the
aim of the preceding paragraph, land, sea, and air forces, as well as other war potential,
will never be maintained; The right of belligerency of the state will not be recognized,”
respectively. There are few cases worldwide in which a constitution stipulates that war
potential will never be maintained; however, the Constitution of Japan stipulates that
because Japan caused a lot of damage in the Second World War. At the same time, the
constitutional revision drafted by the Liberal Democratic Party, for instance, would omit
the second paragraph of Article 9 and instead specify the maintenance of an army for
self-defense.

Nine celebrated culturati, such as Kensaburo Oe (Nobel Prize-winning author), and
scholars, who opposed such a movement for constitutional revision, gathered and
organized the Article 9 Association and started appealing the importance of defending
Article 9 to citizens across the country. Under the circumstances, the Article 9
Association started to be established in workplaces and regions across the country one
after another. The number of those associations is said to be more than 2000 across the
country as of August 2005.
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The Osaka Bar Association gained the approval of about 160 member lawyers
because of being called for the Article 9 Association by nine members, including the
person with experience as chairman, and built the Article 9 Association of Osaka
Lawyers on December 2, 2004. The Article 9 Association of Osaka Lawyers was first
formed as the Article 9 Association organized by lawyers, and then some other regional
bar associations also formed the Article 9 Association, and the number of those _
associations increased. In the general meeting on the occasion when the Article 9
Association of Osaka Lawyers was formed in December, a constitutional scholar, who
belonged to the Article 9 Association organized by culturati, gave a lecture and each
lawyer, who had called for the Article 9 Association of Osaka Lawyers, stated that we
had to defend Article 9. 1l

The Article 9 Association of Osaka Lawyers intends to gain the approval of a
majority of members by Constitution Memorial Day. The Osaka Bar Association has
many members, more than 2800; however, the number of advocates is currently about
600 and has not yet gained the majority. R

The Article 9 Association of Osaka Lawyers performs various activities, such as a
lecture circuit and public activities to pass down the experience of war, in addition to :
activities to assemble advocates. In April, the Article 9 Association of Osaka Lawyers
invited eminent lawyers in Tokyo, who were acting to defend the Constitution (and who
were engaged in education to take the bar examination), and those who belonged to Unit
731 as child soldiers in the Sino-Japanese War and were present during the experiments
on Chinese human bodies held a lecture with more than 200 people in attendance. The
lawyers passionately and clearly told of the justness of maintaining the present
Constitution. And those who belonged to the Unit 731 came from far away regardless of
advanced age and stated the truth in front of a large number of people that they took
Chinese lives in experiments and contaminated Chinese land with bacteria. These
lectures won the audience’s estimation that either lecture had priceless content.

After that, on May 3, Constitution Memorial Day, the Article 9 Association of Osaka
Lawyers held a public meeting at an outdoor site in cooperation with the Article 9 '-
Association organized by those involved in a university and religious workers, and
gathered more than 3000 people. The meeting included a sketch by comedians and

statements from various organizations and culturati, as well as a lecture by an author,
and more than 1000 people participated in the demonstration parade after the meeting.

Additionally, the Article 9 Association of Osaka Lawyers is waging a campaign, in

which citizen’s war experiences can be heard, toward the summer because the year 2005 '
falls on the 60th anniversary of the war’s end, and the anniversary of Japan’s surrender
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in the Second World War (anniversary of the birth of South Korea) is August 15.
Experiences were collected from citizens by telephone on a war memories hotline in
July, and forty calls were received. Among them, some people told about their blood
relative’s cruelties on the Chinese mainland that had never been related to others.

The Article 9 Association of Osaka Lawyers performs operations in which lawyers,
especially young ones, hear and write of these experiences of war, and plans an event
where lawyers, including ones with the experience of serving in the war, hear the
experience of seven people, who have war memories, in a session to pass down the
experience of war on August 12.

The Article 9 Association of Osaka Lawyers continues to gain member’s approval
and carries on the movement not to change Article 9 of the Constitution in order not to
make Japan a country that can go to war again, in cooperation with other Article 9
Associations.
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Lawsuit to oppose the dispatch of Self-Defense Forces to Iraq
~ Confrontation with the trend of militarism~

Kimio Tsuji, Lawyer

Introduction Lawsuit concerning Iraq and the flow of history

I held a trial to oppose the dispatch of Self-Defense Forces to Iraq in Japan. We
position this trial as part of the opposition to Prussianization, peace movement, and
movement to support the current Constitution. I want to state briefly the significance of
this trial in the historical process.

1 Second World War and pacifist Constitution...The birth and transition

Japan carried out military aggression for colonial rule and caused tremendous
damage to the people of Asia and the world, and then accepted defeat in 1945 in the
situation where the inside of Japan was also tragic. And rare worldwide pacifist
constitution was established in recognition of the responsibility as victimizer and horror
of war.

This constitution is criticized as having been pressed by the U.S.A., having deflated
the spirit of Japan. However, it can be recognized that popular sovereignty, respect for
fundamental human rights, and pacifism, which are characterized as the pillars of the
constitution, have taken root in people and formed the principle course of Japan.

Declaration of demilitarization by the constitution is believed to make a great
contribution to the fact that Japanese have neither killed foreign citizens nor been killed
by military strength for sixty years since the end of the Second World War, in addition
to the deterrence of the Japan-US Security Treaty.

However, the government view on the maintenance of military strength has been
altered repeatedly, and currently Self-Defense Forces with world-class military capacity
exists. The government view on armaments or their utilization has also been changed
repeatedly. Exercise of the right of collective self-defense and dispatch of Self-Defense
Forces abroad, however, are recognized as impossible under the current constitution
even by the government view most widely interpreted.

2 Rise of militarism and Constitution...Conservatism in Japan and trend of public
opinion

Hawkish politicians, scholars, and mass media have proposed the establishment of
a voluntary constitution that authorizes the maintenance of armed forces and
emphasized democracy. Nevertheless, they started to chorus that the current constitution
was the most significance source of the flaccidness of the Japanese, with no diplomatic

651




power when September the 11th in the U.S.A. and abduction cases by North Korea
occurred. They began to blame such scandals as the breach of trust in the company and
decay of education, at the end, even the recession on the current constitution, and
consequently make the situation possible to represent the revision of the constitution.
Currently about ninety percent of Diet members approve some sort of revision of
the constitution, and major parties are going to draw up a draft of constitutional
revisions, respectively. A poll also shows that the number of people who approve the

revision of the constitution seems to be more than that of opponents but the number of o'l

people who oppose the revision seems to be slightly more than that of supporters
concerning Article 9 of the Constitution. _

Many people previously opposed the revision of Article 9 of the Constitution based
on the viewpoint of unarmed neutrality. Lately opponents include a significant number
of people who oppose the revision of Article 9 of the Constitution on the grounds that
Self-Defense Forces for an exclusively defense-oriented policy are necessary; such
Self-Defense Forces are acceptable under the current constitution; Japan will invade
other countries if Article 9 of the Constitution is revised.

Things need to be promoted paying close attention to the fact that public
consciousness supporting Article 9 of the Constitution also involves fundamental

change.
3 Dispatch of Self-Defense Forces to Iraq...Following the invasion by the U.S.A.

based on fabrication

The United States went ahead and used armed force on the grounds of fabricated
reasons that Iraq had weapons of mass destruction and chemical weapons. Japanese
Prime Minister Koizumi also trusted the opinion of the U.S.A. as a public position and
dispatched the Self-Defense Forces to Iraq upon the request of the U.S.A.

Even the government states that the interpretation of the Japanese constitution
makes it impossible to dispatch the Self-Defense Forces abroad. Consequently, this
dispatch was implemented after the Self-Defense Forces Law was revised, and therefore,
the humanitarian dispatch of Self-Defense Forces to non-combat areas and international
contributions became constitutional.

Heavy criticism of the dispatch, which overly disrespects the constitution even in
consideration of the Japanese economy and military affairs, which is dependent on the
U.S. and international relationships, is sparked in Japan.

4 Filing of lawsuit to oppose the dispatch of Self-Defense Forces to Iraq...In eleven

courts across the country

Many people are furious at the overly one-way hawkish statements and actions,
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such as the rise of militarism, movement to revise the Constitution, and nationalistic
claims; however, people cannot find a way nor do they know what to do. Under such
circumstances, I got the idea of a trial because the Diet and government were
preoccupied with the militarist stance as if they caught a fever, and I expected the

judicial system was the final frontier.

With such a national desire, twelve lawsuits to oppose the dispatch of Self-Defense
Forces to Iraq are being filed in eleven district courts across the country: eleven
prefectural and city governments including Sapporo, Sendai, Tochigi, Yamanashi, Tokyo,
Shizuoka, Nagoya, Kyoto, Osaka, Okayama, and Kumamoto from north to south. The
number of plaintiffs and lawyers as representatives are about 6000 and about 800,
respectively..

5 [Issue of trial...Infringement of concrete rights

Unconstitutionality and illegality of dispatching the Self-Defense Forces, atrocities
and damages in Iraq, and infringement of rights of plaintiffs become problems in the
trial.

Infringement of the rights of a plaintiff is the most controversial among these
issues. It is regulated in Japan that a trial needs controversy, that is to say, a trial is held
only if a dispute, which means the presence or absence of infringement of concrete
rights, exists.

For that purpose, the state only claims in the account that plaintiffs lack eligibility
as plaintiffs and credentials to hold a trial because the Self-Defense Forces have just
been to Iraq and are not involved in any activities that cause injury to the Japanese and
the plaintiff thus the rights of plaintiffs are not infringed. Actually, with respect to past
trials related to the Self-Defense Forces, the court has applied this logic, has not
authorized the plaintiff to hold a trial, and has given repeated judgments of rejection.

. Toward these traditional stances of the state and court, the plaintiffs exercise
various ingenuities and will work around the problem.

We claim that people have the freedom and the right to be neither victim nor
v.ictimizer placing the peaceful right to exist in the center of rights because the peaceful
right to exist is authorized in express terms in the preceding sentence of the constitution,
and abandonment of armed forces and respect for human rights are authorized in Article
9- of the constitution and other articles, respectively, as concrete ways of the peaceful
right to exist. We also claim that, especially this time, armed Self-Defense Forces
crftering a partner country infringes the human rights of people of the partner country
with the U.S. and the risk of terrorism against Japanese also increases.

Additionally in the Osaka trial, we have two Iragis joining the plaintiff and
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intending to prevent the judgment of rejection, that no human rights are recognized, by
demanding damages caused by the concerted illegal activities of Japan and the US.
6 Limit of judge...How to treat the judge who runs away from the constitution "
Japanese judges are regarded as earnest and noble and that can be said to be a
estimable fact. They have a strong feeling that they do not want to relate to politica
matters; however, they are largely disposed to stand apart from and evade pohtmal
matters. This bureaucratic tendency and ostrich policy bring results that do good to tk A
strong and powerful and grind the weak and citizens. The judges also try to neither fz
the constitution squarely nor take a stand for public requests for the Iraqi lawsuit. T
single-mindedly frazzle their nerves away weaseling out of the issue, regarding
something as unrelated to their own operations. Although they face these obvious.
violations of the constitution and disastrous results, they interpret the constitution and
law as meaning that it is allowed to do nothing in those cases. They cling to the :
rejection on the grounds that the plaintiff has no right to hold a trial without questionin =_.'.
a witness. iaig '-;
In other trials, for instance, in the lawsuit to claim the unconstitutionality of
visiting the Yasukuni Shrine in an official capacity, judges devote their energy to avoid
making a judgment on constitutional problems. The only judge in the Fukuoka Dis
Court, who determined that official visits to Yasukuni Shrine by politicians were
unconstitutional, wrote a will and handed down a judgment in case anything goes wrong.
To that extent, Japanese judges are incorporated in the coumry s control. :
In the Iraqi lawsuit in Yamanashi Prefecture, adoption of a witness was rejecte

this July and the case was shortly closed. The judges ignored the painful request of tk
plaintiff and gave up bothering themselves and thinking. The plaintiff from Yamanashi
Prefecture laments that the death of the judiciary was shown in front of his eyes.
How to treat judges who run away from the constitution is the greatest challenge.

In Japan, institutional reform has been promoted to some extent aiming at judicie
reform for citizens; however, the ideal situation of the judges is left unsolved. This 1s
very difficult and may be resolved only in social structure and culture as a whole, not a
piece of problems for reform. il
7 Future prospects. .. International coalition and conformation of public opinion
Current situation cannot be left unsolved even though it is difficult to salvage the
situation. It is necessary to exercise various judicial ingenuities and change social
conditions, as well as to approach the court. As one of the momentums, the deadline for
the period to dispatch the Self-Defense Forces to Iraq will come in December; however,
the extension of time should not be done. ‘
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It emerged that there are no weapons of mass destruction, which were the reasons
for attacking Iraq, and the dispatch of U.S. troops to Iraq was the strategy for the rights
and interest in oil and to rule over the Middle East. Originally, France, Germany, China,
and Russia did not join the war with Iraq and half of the countries that joined the war
have already withdrawn.

The invasion of Iraq is said to.be one of the causes of terrorism in Britain.

Half of U.S. public opinion is also said to support the withdrawal from Iraq.

Why are the Japanese Self-Defense Forces stationed in Iraq amid the increase of
these negative factors?

We think that we would put together a brochure including the above and deliver it
widely, have a rally within the Diet, and appeal to Diet members to withdraw from Iraq.

I think that things will go for the better if international information exchange and
coalition are conducted concerning these things.
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Relocation of Futenma Air Station to an Offshore Site

Yutaka Kato,
Okinawa, July 3, 2005

I. US military bases in Okinawa

Currently US military bases cover about 237 km” of Okinawa Prefecture. On the main
island of Okinawa the bases cover 18.8% of the island’s total area. Indeed, Okinawa hosts
75% of the facilities dedicated to US troops stationed in Japan pursuant to the Japan-US
Security Treaty.

US military bases in Okinawa were created by expanding Imperial Japanese military
bases that were seized in the 1945 occupation, or by building new bases on forcibly taken
private land. These clearly violated the Hague Convention because they exceed the purpose
of the occupation. In its occupation of Okinawa the US military continued building new bases
one after another until about 1955 merely on the issuance of orders. But instead of rectifying
this illegal situation in 1972 when Okinawa reverted to Japan, the Japanese and US
governments retroactively sanctioned this illegal seizure of land, and since then the Security
Treaty has allowed the stationing of troops there.

II. Futenma Air Station relocation plan
1. History of Futenma Marine Corps Air Station

Futenma Marine Corps Air Station in Ginowan City, Okinawa Prefecture, is a Marine
Corps air base build when the US military took possession of private land at the time
Okinawa was occupied. It covers 480 ha and has a 2,800 m runway.

High-density housing now takes up the area around Futenma Air Station because
when the people who lived in this area before the war came back from internment camps they
built this urban district. Therefore removal of this base has been a major item on the political
agenda for quite some time because of reasons including the noise damage to areas near the
base and the frequent crashes of US military helicopters stationed here.

2. Agreement to return Futenma Air Station, and the relocation plan

The September 1995 rape of an elementary school girl by three marines in Okinawa
triggered an upsurge in the opposition movement to US military bases. In response, the
Japanese and US governments established the Special Action Committee on Okinawa
(SACO) to explore the issue of reducing the US military presence in Okinawa, and in
December 1996 SACO reached an agreement that Futenma Air Station would be returned on
the condition that a substitute facility is provided. In December 1999 Japan’s Cabinet decided
that as this replacement facility it would build an offshore base near the east coast at Henoko
near Nago City in the northern part of Okinawa Island.

After that decision the Japanese government held talks with the affected
municipalities, and in September 2002 decided on a basic plan for this offshore base, which
calls for a runway whose center is about 2.2 km from the central part of Henoko Village, and
built on a reef out in the Ocean. If this base is completed, it will occupy the entire horizon off
the coast of Henoko, which is situated between two small capes.

II1. Problems with the Henoko relocation plan
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1. First US base construction since the reversion of Okinawa

As noted above, all US bases in Okinawa were built on land seized from the people
who lived there. Most Okinawans know from their memory of losing well over 100,000 of
their people in the Battle of Okinawa that the military is certainly not there to protect them,
and they are distressed that US military bases in Okinawa are attack bases used by the US
military for its unlawful acts in Asia. Hence there is in the first place strong opposition to
allowing the construction of a new advanced US military base.

2. Heavy environmental damage
(1) The natural environment at the planned construction site

Okinawa has some old relict plant and animal species that originate on the Chinese
mainland and many endemic species, making it a biogeographically singular region.
Development in recent years has severely impacted these valuable species, but despite this
crisis situation, the natural environment on land and sea at the construction site is in
miraculously good condition. 4

This area in fact is the world’s northernmost habitat of the dugong, a large marine
mammal, and the only dugong habitat in Japan. Dugongs once existed in large numbers from
Amami Oshima Island southward, but now a population of only several tens of individuals
inhabits the area from central to northern Okinawa Island, including the proposed
construction site. Therefore the dugong is designated as a natural monument under the
Cultural Properties Law, as an internationally rare species under the Law for the
Conservation of Endangered Species of Wild Fauna and Flora, as a protected animal under
the Wildlife Preservation and Game Act, and as a species whose capture is banned under the
Law for Conservation of Aquatic Resources. o

The construction site area has a reef that is home to coral communities, which are
now few around Okinawa Island, and inside the reef are seaweed beds of eelgrass and other 1
sea grasses. Seaweed communities serve as spawning grounds for marine life and nursery
areas for fry, and are therefore vital for the preservation of marine ecosystems. Seaweed is

also food for dugongs and sea turtles.

(2) Environmental damage by offshore base construction
Broad land reclamation in the reef area would directly damage the reef and seaweed

beds, while the soil runoff from construction would be a crushing blow to eelgrass and other
marine flora because they need sunlight. i

Seaweed grows in the planned reclamation area and its corresponding area near shore,
and dugong behavior is to cross the reef to move between the inside and outside areas. %
Because the seaweed beds are important feeding grounds to the dugongs, there is concern that
their disappearance would rob the dugongs of a food source and have a serious negative
impact on them.

There are also concerns about noise and vibration, and marine pollution from jet fi
wash water, and other substances, and other impacts from military airfield operation. In
particular, it is said that a new type of tiltrotor aircraft called the Osprey would be deployed
at this offshore base, which raises concerns about more serious noise pollution damage.

There are also worries about the impacts on local economic activities such as fisk ing
and ecotourism. r
For these reasons there have been declarations of opposition to the offshore base
construction from research organizations such as the Ecological Society of Japan and the The
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Mammalogical Society of Japan, as well as environmental izati

! k organizations and other .In
November 2094 the Thl.l'd .IU CN World Conservation Congress in Bangkok adopto%lrgups
recommendation by majority vote, as at the previous congress, asking the Japanese and US
ﬁfvern_ments to protcct. the Japanese dugong, Pryer's woodpecker (Sapheopipo noguchii), and
the kapawa raltL}Galhraﬂus (Rallus) okinawae), and the congress also recommended th;t

e environmental impact assessment on the plan to build the airstri i i

alternatives including the zero option. 3 O

IV. Current situation
1. State of progress in the relocation plan
Because this relocation plan is subject to the Environmen
the Defense Facilities Administration Age:,ncy started pre-projectt::lvhilrlgsgeﬁi:risrsnnszgtt i
assessment (EIA}) procedures in April 2004. As these procedures are anticipated to take about
three years, project approval and the start of construction would likely come after that
Meanwhile, the Naha Regional Defense Facilities Administration Bureau is
attempting to carry outa ponng survey .and other operations in the site without waiting for
the assessment, saying this was an on-site technical survey to consider the shore protection
structure for the offshore base. The boring survey will supposedly be a geological study that

will bore in 63 locations in the site over i i
i about six months, and will also con
such as seismic exploration. ' s

2. Problems with the boring survey
T:ht? government c'laims that there are no legal problems with the boring survey
because it is just a preliminary study, but EIA experts point out that performing the boring
survey before the assessment violates the EIA Law because assessments are supposed to be
done before any environmental changes by a project.
Natural scientists also express concerns about the borin i
: : _ - g survey. Toshio Kasuya, a
professor at Tctkjfo University of Science & Technology who is a dugong researcher. ymakes
an issue 'of the noise and other impacts of the boring survey and its attendant seismic’
exploration, and offers these observations: “The idea [of project proponents] that the base
may be ‘accepted because_ the survey will have little deleterious effect on the dugongs
jec?;?ardlzes the preservation of Okinawa’s dugongs,” and “In view of factors including the
;E:s state ct)f‘ lenat:a’s dul:gongs, public opinion, debate in the Diet, and laws pertaining to
ong protection, those who propose this project have the re ibili it i
Ry e proj sponsibility to prove that it is
Because the construction site overlaps with seaweed beds that serve as dugong

feeding grounds, as stated above, the project - -
feeding areas. project represents a direct and serious danger to dugong

3. The contiquing opposition movement and changes in public opinioln

Desp}tg _such problems being pointed out, on April 19, 2004 the Naha Regional
Defense Facilities Administration Bureau tried to go ahead and start the boring survey, but
was unable to do so because of the strong resistance it met from citizens who staged : ’sit-in
in I?lenol'co Fishing Port. For a time after that, citizen protest actions against the Burea
which t1I1{ed to start the survey, resulted in a stalemate. N

owever, on August 13 a CH-53D US Marin i

Okinawa International University in Ginowan City, :ﬁgﬂ?ﬁzrcﬁst?a?aﬁigs l;:dtig ]
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danger of Futenma Air Station and elicited renewed calls from Among Okinawans to quickly -
remove the facility. The Naha Regional Defense Facilities Administration Bureau then turned
this to its own advantage, on September 9 starting the boring survey that had been blocked by -
protesters, and set to work on the underwater survey for scaffolding installation. Instead of
using Henoko Fishing Port, where protesters were holding a sit-down blockade, the :
government used the underhanded tactic of hauling the materials from a distant port. :

But due to citizen blockage efforts at sea, as of July 2005 the Naha Regional Defense
Facilities Administration Bureau has succeeded in setting up scaffolding for boring in only

four locations, and boring itself has been totally blocked. Protesters have occupied the area at

sea continuously for over 15 months, and are still there even on rainy days and holidays,

absenting themselves only when a typhoon comes. These people include not only Henoko
citizens in their 70s and 80s, and people associated with the campaign in Okinawa, but also
people who have previously had nothing to do with citizen campaigns. In addition to port &

sit-ins ranging from several tens to several hundred people, protesters are also blocking the

government at sea in canoes and fishing boats. At first there was only one fishing boat at sea,
but there has been a steady increase in fishers and organizations renting boats as the

campaign progresses. H

This campaign could be considered the first instance of a coalition between the
anti-base peace movement, which has always been a conscious effort in Okinawa, and the
environmental movement, which has been relatively unnoticed. Many kinds of people come
to Henoko out of concern for this issue, such as people who became interested and brought

their families after reading about it in the newspaper. There are various motives including the

feeling that bases are unnecessary, and the will to protect the beautiful sea and the dugongs,
but all people are linked by a common purpose. In late 1999 when Governor Inamine
announced acceptance of the base, a feeling of stagnation fell over the campaign, but one
could say the Henoko style is bringing forth a new campaign.

Under this prevailing situation, it is clear that public opinion in Okinawa wants not
only the closure of Futenma Air Station, but also no relocation to Henoko. According to a

public opinion poll conducted on September 11 and 12, 2004 by the Okinawa Times and the »
Asahi Shimbun, 81% of Okinawans oppose the relocation, while the percentage in favor had

fallen to 10% (Okinawa Times, September 15, 2004 morning edition).

4. Lawsuits and other initiatives
(1) Dugong lawsuit in the US

Efforts opposing construction of the offshore facility include a dugong lawsuit in the
US led by a counsel from Osaka. This lawsuit was filed in October 2003 in San Francisco
Federal Court jointly by the dugong counsel and an American environmental organization.
This lawsuit contends that the base construction plan violates the US National Historic
Preservation Act (NHPA), which requires that advance consultations by the government are
required when actions of the US federal government could affect the historical legacy of
another country. In this case there was no consultation even though the dugong is covered by
Japan’s Cultural Properties Law.

The Pentagon, which is the defendant, argues that the case should be dismissed
because, among other reasons, the NHPA is not applicable to J apan’s dugong, but in March
2003 the court turned down the Pentagon’s motion and decided to start the trial. '

(2) Lawsuit for an injunction on the boring survey
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In December 2004 a counsel from Okinawa Prefecture filed a lawsuit in Naha District
Court, seeking an injunction on the current boring survey on the grounds of local people’s
rights, including the right to live in peace, environmental rights, and personal rights. This
lawsuit is currently hearing the oral arguments of both sides.

5. Review of the relocation plan

.T‘he return of Futenma Air Station, which is contingent on the facility’s relocation,
was originally to be accomplished within five to seven years, but already eight and one-half
years have elapsed since the return agreement reached in July 2005. Further, completion of
the offshore facility was originally estimated to take 15 or 16 years owing to its size and to
the difficulty of the reclamation in the open ocean.

. 'In addition, at first the Japanese and US governments said nothing at all about
reviewing the plan for relocation to Henoko, but since late 2004 there have been whisperings
gbout rev_'if;ws from both governments due to the strong citizen campaign and public opinion
in opposition to construction.

The US is currently reorganizing its military worldwide, and the matter of overseas
base closures is being explored in venues including the Overseas Base Commission (OBC) of
Congress and the government’s Base Realignment and Closure Commission. The OBC’s
May 2005 interim report discusses the need to relocate Futenma Air Station, but noting that
buillding the new base at Henoko would require too much time and expense, it counsels
against the new base and recommends dispersing Futenma to existing facilities.

Judging from these circumstances, if the opposition campaign were to weaken, Japan
and the US would of course push through their policy of relocation to existing facilities, but
the prospects are good for stopping new base construction.

V. Summation

Qons?dering the fac':t that Futenma Air Station is a Marine Corps base, and the role of
the Marines is US aggression throughout the world, closing this Marine air base in Okinawa
would be a milestone event not only to the safety of Okinawans, but also to international

sgciety and its hope for peace. We in Okinawa intend to spare no effort until achieving
victory.
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Negotiating Globalization: .
Legal Intermediaries, International Financial Institutions
and the Construction of Insolvency Regimes in Indonesia and Korea'

Bruce G. Carruthers and Terence C. Halliday®

At first blush, it appears that global forces operate like an irresistible force, a uniform monolith
that crushes national variants and traditions with all the weight of the world behind it. A more
careful consideration of the local/global interaction recognizes that it is an inter-action, i.e., a
two-sided relationship. The balance of power between the two often varies from place to place.
Global effects may be mediated, deflected, attenuated, co-opted, channeled, subverted,
transformed, or simply blocked. In place of one master process (“Globalization™) moving the
world towards greater homogeneity, there are multiple globalizations, unfolding unevenly at
different rates and on different levels (Garrett 1998).

Here, we use a particular type of commercial law (corporate bankruptcy or insolvency
law) as a lens through which to study local/global interactions. Since the Asian Crisis in 1997, an
enormous amount of law-making and institution-building has occurred in many Asian countries
to erect insolvency regimes to aid the restructuring of failing companies. While some aspects of
this law-making have domestic origins, a great deal of the impetus comes from the pressure
exerted or aid supplied by international financial institutions (IFIs), such as the IMF, World Bank,
and Asian Development Bank. Nation-states are coerced or persuaded to adopt global norms that
have been developed since the late 1990s by the IFIs, and most recently, by the United Nations
Commission on International Trade Law (UNCITRAL), whose Legislative Guide on Corporate
Insolvency was adopted by the UN General Assembly in 2004 (Halliday & Carruthers 2004)

We understand local/global interactions and mediations by locating them within a two
dimensional context (see Figure 1). Intermediation between the global and local will vary
depending on where in this two dimensional space they occur. One dimension concerns the
balance of power between local (e.g., the national) and global. This balance shapes the kind of
interactions that occur, and it varies over time, across contexts, and between countries. The
second dimension concerns the “distance” that exists between the local and global as they come
into contact. There is significant variation in how congruent or consistent extant local
institutions are with their global counterparts. Global institutions can be more or less “localized.”
As an organization, the IMF remains highly centralized. By contrast the World Bank maintains

This paper draws from a larger research project on the globalization of bankruptcy law that includes (a) a
time-series analysis of all bankruptcy reforms worldwide from 1973 to 1998; (b) participation observation, several
hundred interviews and documentary analysis of international financial institutions (IMF, World Bank, Asian
Development Bank, European Bank for Reconstruction and Development), international professional associations
(International Bar Association, International Federation of Insolvency Practitioners), and world governance
organizations (OECD, United Nations Commission on International Trade Law); and (c) case studies of Indonesia,
Korea and China.

= Bruce Carruthers (b-carruthers@northwestern.edu) is professor and chair of the Sociology Department at
Northwestern University (1810 Chicago Ave., Evanston IL, 60208-1330). Terence Halliday (Halliday@abfn.org) is
Senior Research Fellow, American Bar Foundation (750 N. Lake Shore Drive, Chicago IL 60615).
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offices in many recipient countries and has more local knowledge, expertise and capacity. Local
states and their elites can be more or less globalized.

Figure 1 about here

The local/global interaction also depends on the presence of intermediaries. In
commercial law-making the most important intermediaries characteristically are lawyers, judges,
and law professors. However they pursue their own interests, intermediaries do so on terms set
by where a local-global interaction is placed within the other two dimensions. For instance, we
hypothesize that mediation within a highly uneven balance of power offers less opportunities for
intermediaries (because terms may be dictated by the dominant party) than intermediation when

the global and local are relatively evenly balanced.
We provide a brief overview of the process of intermediation that occurred between

global institutions and nation-states during the implementation of insolvency reforms from 1997

to the present in Indonesia and Korea. We will see that each situation demands or permits a

different kind of intermediation and offers more or less opportunities for the legal intermediaries
to insert their own interests into the global-local negotiation.

ediation of the Local and Global

Mediation of the Local and %-70Da%

The gap between the global and local—the area in which they intersect—is an arena of power.
Since professional mediators stand at the intersection of the local and global they have a unique
opportunity to shape the field of power in directions that benefit professional ideologies and

interests. The mediating actors fall into three classes: (1) those whose primary loyalty is to the

nation-state and whose orientation is local; (2) mediating actors whose loyalty is to the global
institutions that employ or retain them; and (3) ‘third party’ mediating actors.

Research on globalization rarely investigates the intricate relationships that mediate the

local-global encounter in a particular sphere. Therefore we explore who were mediators in each
case study, reflect upon their motivations, appraise their capacity to exert influence in either

direction (i.e., localizing the global, globalizing the local), identify the mechanisms they empioy,:‘
and demonstrate, where possible, how the structural position of mediation enabled mediators to

craft solutions in which their professions were beneficiaries.

1. Indonesia

Since a wide gap existed in 1997 between the local and global in Indonesia it should follow that

the intervention of the IFIs during the Crisis would involve extensive efforts for global
institutions to find local counterparts, partners, allies, and sources of information and political
support. And because the asymmetry of power was particularly pronounced in favor of the IFls,
the mediation over enactment will disproportionately be undertaken on terms dictated from '

abroad.
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adequate commercial court existed so it pressed for the creation of a Commercial Court. Neither
experiment worked very well. 4
(5) A powerful political sponsor. Ideally, an IFI seeks an internal political ally—a minister or
government department—that has the willingness and ability to navigate the difficult shoals of
local politics and carry the reform program through to enactment and, most importantly, g
implementation. In Indonesia the IMF never did find an enduring partner with the political will =
and capacity to execute the letter and spirit of the IMF/Government of Indonesia agreements.
The Minister of Justice steadfastly resisted reforms and the finance ministries, where the IMF =
usually has most sway and affinity, appeared neither willing nor able to push reforms forward. - o

2. Korea
Whereas a large gap existed between Indonesia and the global center, and the balance of power -

favored global financial actors, the Republic of Korea stood much closer to the global centers
and the balance of power was much more even. In Asia, Korea has a former colonial and strong -
trading relationship with Japan, the world’s second largest economy. In its relationship with the
United States, Korea occupied a key geopolitical position in the Cold War and thus came to have
its military, economy and higher educational systems closely integrated with its Cold War T
protector. And Korea in 1991 was admitted to the OECD, the world’s premier club of rich
nations.: .
These associations with the global centers positioned Korea quite differently in relation to
the international institutions when the crisis hit in late 1997. On the Korean side, the £
relationships with IFIs, such as the World Bank and IMF, were handled by the powerful Ministry
of Finance and Economy (MOFE) which had been the technocratic driver of Korea’s economic
miracle. While it was obvious that this relationship would obtain for macro-economic and i
structural adjustments to economic institutions, it also held for legal reforms. The principal
World Bank lawyer in the first intervention teams made MOFE his primary counterpart in
substantial part because the Ministry of Justice was considered weak and reactionary within the
Korean government. Neither the World Bank nor the IMF had offices in Korea since ithad
graduated from its status as a developing nation in need of foreign aid (Interviews 2040, 3002).
The closeness of Korea to the U.S., however, changed the structure of mediation betw:
the global and local. Within MOFE, representatives of the IFIs could find economists trained
exactly the same prestigious economic departments in the U.S. as the best and brightest re
to the IMF and World Bank. Dr. Byeon, a senior MOFE official, and who presided over drafting
and passage of the 2001 Corporate Promotion Restructuring Act, had himself been an IMF =
staffer in Washington. The theories and practices of neo-liberal economics prevailing at the E ank
and Fund were entirely familiar to—if not entirely practiced by—Korean finance ministry :
technocrats. In other words, the global had been internalized within the local in theory if not
entirely in practice. (Interview 2290). A
Moreover, Korea had developed a sophisticated cluster of government-funded research:
institutes which enabled foreign institutions to learn quickly from published research and from
researchers themselves the parameters of the problems and prospective solutions. For example,
the efficiency measures introduced into the 1998 insolvency amendments by agreement betw
the IFIs and Government of Korea came originally from proposals generated before the crisis DY
the prestigious Korean Development Institute, which housed some of the nation’s leading
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economists. Later insolvency reforms to speed up the handling of cases relied on research
zgilggtgken by Korean scholars and the Korean Economic Research Institute (Interviews 2040,
. On the law side, the IFIs proceeded initially through MOFE to bring on board the

N_llmstry of Justice which created its own drafting teams. Later the IMF and World Bank dealt
directly with the Ministry of Justice, although MOFE always hovered in the background and was
always ready to exert pressure on the Ministry of Justice to deliver whatever agreement MOFE
hafi f:oncluded with the IMF.* The legal mediators on the Korean side functioned within the
Mjnlstry_of Justice and not in direct relationship with the IFIs as had been the case in Indonesia.
Partly.thls was possible because the drafting teams themselves included key members whose
own blog_raphies assured the IFIs of their familiarity with foreign, and especially American, law
and practice (which most closely approximated IFI global norms). Professor Soogeun Oh, \;vho
has bcer'l a primary drafter on all the reform committees (1998, 1999, 2001, 2004), has both law
and_ bu51-ness degrees from prestigious Korean universities and an advanced law degree from the
Umven:SIty of Michigan. Yong Seok Park, the only practicing lawyer also in all the reform
committees, has economics and law degrees from Korea, advanced training at Harvard Law
School, and six months of practice in a major New York law firm. While their proposed reforms
from 1998 to the present all went back to the IMF in Washington for comments, they were
drafted at arms-length from the IFIs (Interviews 2283, 3004, 2313, 2314, 2315).

Where further expertise in depth was needed the Ministry of Justice retained two leading
la:w firms to advise on comprehensive reforms of Korean insolvency law: Kim and Chang, a
distinguished Seoul law firm; and Orrick and Harrington, a New York firm. The ’
_recommf:ndations of these firms were debated and selectively adopted by the Ministry of Justice
in association with a technical assistance project of the World Bank (Interview 2316).

. The structure of mediation in Korea therefore differs markedly from Indonesia because
the higher threshold of competence and a commonality of professional backgrounds in the
former assured the IFIs that Korea could be delegated more discretion to draft its own reforms in
response to general goals agreed upon by the IFIs and Government of Korea.

(1) On experts who could perform a translating role among the key legal systems in play,

the IMF or World Bank in Korea had less need to retain experts who could perform this bridging
ﬁ.mctlon. Those experts already existed within Korea because they integrated within their own
biographies a familiarity with the two most salient legal systems and IFI global norms.

(2) On sponsorship, in MOFE the IMF had a powerful political sponsor—indeed the most
powerful government ministry which not only had great influence inside the government
pureaucracy but long and deep ties with the heights of industry and especially the banking
mglu_stry. Although the primary responsibility for the insolvency reforms moved over to the
Mfmsn-y of Justice in the last several years, the IMF could still continue to rely on MOFE to
bring pressure inside the government if progress was slow.

3

On Korean insolvency reforms in general, see Nam et al (1999), Nam and Oh (2
20032, and 2003b). ) (2000), and Oh ( 2002,
An incipient conflict between the economists and lawyers in the respective ministri tin
backdrop through all the reforms, since each i : sy ©s coptinues as a
: i profession has a different notion of |
(Halliday and Carruthers 2004). aw's capacity to regulate markets
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(3) On indigenous experts and (4) on-site managers or'mqnitors, since the IP:ls were persuaded
early in the reform cycles that Korea would comply with its agreements for _msolvency reforms»b .
and that the capacity of Korea to implement reforms could be relied upon given th(? 08
sophistication of its professionals, neither the IMF nor World Bank felt any necessity to repeat in

Korea what they did in Indonesia, namely retain the services of an indigenous expert or hirean

£
Vo

-si ager with unquestioned commitment to the IMF. _ . 4
?;1) s’;htecr?r?tl::rr?ational ins?itutions did not find any need to build domegtlc constituencies since '
they believed they could attain their ends entirely through bureaucratic means. Oddly enough, 4
domestic constituencies in the bar and industry opposed parts of elach of: the rcforms_ but the IFIs
relied rather on the political will of the government and the effective allxanc'e of policy ,
institutions (e.g., Korea Development Institute) and MOFE to overcome resxdu_al'reluctance for %
change from the profession, courts, or Ministry of Justice. Korea therefore exhibits an absence of .

intermediaries on the side of the IFIs. d
. ¢

!
Conclusion: . ' .
Those who devise and promulgate global models need local alhfes, and _local interest groups can):
make use of global agents. Furthermore, the presence of mediating bodies substantially !

complicates the process of diffusion and adoption. Based in o_rganizatiops and pmfcssn‘?nal
groups that span the public-private divide, combining d-om(?stlc connections and local “street
savvy” with foreign expertise, and with complex loyalties, mtgrme@m:nes perform the important 3
work of “translating” global models into local languages, and in bridging a gap whose existcnce..l.
justifies their involvement in the first place. Bridging of course.also allo'ws. the prospect of 2 i
resistance, adaptation, and the extraction of advantages for the 1ntcr_med1anes. Ylszble to bo r
sides, but fully accountable to neither, mediators hlave the opportunity to exploit such gaps in

i eir own professional and jurisdictional interests. _
P ?lfltgdonesia,pﬁle global institutions pressed strongly for the establishment of expert
insolvency professions. The intermediaries gave the IFIs what t:hey wanted—a commitmentto
open professional markets to foreign lawyers, accountants and insolvency pmcutlt?ners—lalll{t 4 1f
only on conditions foreigners passed an Indonesian language exam, thereby effectively nu 1fymgf
the external commitment. ' ' _

In Korea, the shift of business reorganizations from government interventions to a ‘

process of corporate reorganization in the market provided a substantial potentl_ai opening of ‘ 1:
work jurisdictions for legal practitioners and accountants. Yet the legal profession seemed. _:.
reluctant both over the reforms and the expansion of the market. The reasons are two-fold: many B
lawyers are doubtful that the reforms are necessary or that a compfehcqswe bankruptcy law_ .
represents progress; lawyers more generally have enjoyed a lucratlve,_ tightly-controlled position
of market dominance where a small profession has extracted substantial mo.nopol.y rents. The
Korean mediators leaned towards Korean protectionism rather than global liberalization. i

Table 1 about here

The configurations of mediating actors differ considerably by the situational vulnerabilityt

684

of Indonesia and Korea to influence by international institutions or foreign sovereign nations
(Table 1). In each country the IFIs required bridging and indigenous experts, but that need was
most acute in Indonesia where the availability of experts was most scarce and the perceived need
for action most urgent. In Korea, by contrast, the ready availability of Korean academics,
lawyers and economists who were familiar with foreign and domestic situations and the lesser
urgency of reform enabled the IFIs to take a more relaxed and less directive approach that could
rely on domestic availability of expertise. Since protracted institution-building was needed only
in Indonesia’s case of extreme vulnerability, only Indonesia warranted an on-site manager to
preside over reform cycles. In Korea the IFIs believed that the elite and sophisticated state

apparatus could deliver the reforms agreed upon by the IFIs and the Government of Korea
without intrusive foreign presence in Seoul.

We find that even in a relatively confined space—one area of law in one region in one
period—globalization proceeds with considerable complexity as nations and international actors
negotiate over the terms of reconciling the local and the global. Standing at the nexus of those
negotiations are a quite small number of collective and individual actors. Their relative power to
shape the encounter of the global with the local varied in some measure by the relative balance
of power and distance between their nation-states and the global actors that drove legal change. It
also depended on their own internal capacities, and how well they were able both to influence the
creation of new legal statutes, and to carry out the implementation of newly enacted laws. In
deploying these capacities, intermediaries can serve various masters, including themselves.
Depending on their own expertise, professional knowledge, and cultural capital, they are
predisposed to embrace some models or approaches over others. Such predispositions are not, of
course, innocent. And the competition among alternative models is rarely decided “on the
merits,” in part because the competition is over the appropriate standards for merit. In
combination, these different factors (balance of power, distance, capacities and interests of
intermediaries) make globalization a variable and contingent process whose outcome is not likely
to be very homogeneous. Nor is it likely to be without resistance.
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Table 1. Comparisons of Mediating Agents for International Institutions in the
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