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1. The Asian critique of human nights @ by the State parties

1.1 "Human rights” as a Western idea
Human rights are Western in terms of legal formalism and a utopia of universal
liberation. Western formalism is not necessarily superior. However, its utopia has triggered

off a global process of democratization greatly needed in a patriarchal Asia
1.2 "Iuman Rights” to be developed in stages
Development  stage exist but  should not be interpreted in'a deterministic way.
Stages are  dialectical  bifurcations  turning  heterodoxy  intox orthodoxies — or from
non-conformism and dissidence (o conformity,  Stages  cannot  become @ pretest for
orthodoxies to reject heterodoxies.
1.3 "Human Rights”: tool for Great Power intervention
IHuman rights as heterodoxy are anti-systemic and confront inequities in the status
quo. But in the hands of Great Powers, they turn into orthodox ideology. Thus HR are
essential to the domestic process of democratization. On the other hand, non-intervention by
Great Powers is essential to international democracy.
2. The background conditions of the critique:
L o " > - & . -4
2.1 "Iluman rights” as a synthesis of Western oppression and liberation
Human rights as a heterodox utopia represent a revolt against the oppressive
nature eS inati T ieti .
' .uf Western domination. The non-Western societies react to Western impacts
combining liberation and oppression in a complex way.
L) L ' n bl -
2.2 "Human rights” in the Centre and in the Periphery
Human i i -W i i
. ] rights in the non-Western periphery are exogenous in form and do not
essarily i s acti justi i i
y overlap with endogenous actions for justice and liberation. Being external, the

exogenous legal institutions of HR are often weak.

2.3 "Human rights” as a process or an institution




Iluman rights in Asia have to be implemented as a process of liberation before
being institutionalized. Legal institutionalization is yet essential as part of the process of

liberation.
3. The Asian eritique of human rights: a deeper problematique
3.1 Universality vs, historicity

Human rights are universal in nature, but have to be established through a
historical process. It is essential to surpass Western formal logic and conceive of  this

apparent contradiction as a dialectical process.
3.2 Individualism vs. collectivity

Human rights liberate the individual human person from the yoke of collectivism.
But justice also demands that the collective rights of the exploited majority be recognised

in order for them to live their communal lives in peace.
3.3 Analytical formalism vs. synthetic realism

Human rights can only be enforced through a formal  system  corresponding
analytically 1o the specific manifestations of injustice. It is, however, indispensable to go

beyond this formalism to cope with the conerete situations of violence and injustices.
4. Towards a dialectical synthesis © the role of anti-systemic movements
4.1 "Human rights” as a historical praxis

Human rights should not be implemented sub speciem aetermtatis(?). They are part
of a historical process where HR defenders’ solidarity action with the victims should
provide the ground for mew processes of legal institutionalization.

42 The endogenisation of "human rights”

Exogenous imposition of human rights cannot lead to any sustained processes of
liberation. The endogenisation of HR should become the major concern of HR promotion.
HR protection should be led by the grassroots movements. Asian cultural traditions of
non-conformism exist among discriminated social categories.

4.3 Towards a "New Constitutional Order” in Asia

The predominance of the state has been part of the Western institutionalization of
democracy and human rights. Without rejecting the state so long as it provides a
framework for democratization, it is essential to build a new constitutional order
guaranteeing the symbiosis of different identity-group victimized by the states. Asian
traditions must be studied to enrich the HR components of this New Constitutional Order.
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HUMAN RIGHTS: ASIA AND THE WEST

MICHAEL FREEMAN L

Introduction

It is useful to think of human life in the contemporary world as organized at
four levels. First, there are individuals, who are born, have names, live lives,
have good and bad experiences, and die. Second, there are cultural commu-
nities and practical associations, to which individuals belong, in which they
pursue their goals, and which give meaning to their lives. Third, there are
nation-states; which are the principal organizers of communities, associations
and individuals. Fourth, there is the world system, to which nation-states and
transnational communities and associations belong, in which they pursue
their goals, and which provides a framework for their actions.

The world system is supposed to be regulated by the United Nations,
which has a similar function in relation to its member states as they have to
the communities, associations and individuals within their jurisdictions,
although it lacks the power which statc : normally command. The UN claims
lo represent ‘the international communuty’” as states claim to represent their
nations. As a sort of world government, it has a legislative code. This code
includes the doctrine of human rights. This doctrine prescribes certain
relations between states and the individuals within their jurisdictions. The UN
constructed this doctrine in response to the barbarous actions of Nazi-German
imperialism and to the economic and social misery of the Depression. In
doing so, it drew on two Western political traditions: the opposition to
despotic government that had its origins in England, America and France in
the seventeenth and eighteenth centuries, and the struggle of the poor through
trade .unions and socialist organizations for decent conditions of work and
standards of living. Although the UN human rights doctrine was formulated
in terms of Western traditions, it addresses universal problems (despotism
and poverty) and has been supported by non-Western governments, non-
governmental organizations and individuals.

During the Cold War the human rights concept was distorted by the
ideological battle between capitalist West and communist East. Western
governments emphasized civil and political rights in their critique of
communism. The communist states defended themselves by appealing to the
doctrine of state sovereignty, and counter-attacked by criticizing Western
capitalist societies for their failure to realize ‘ecgnomic and social rights, for
racial discrimination and imperialism. This conflict popularized the simplistic




HUMAN RIGHTS: ASIA AND THE WEST 15
N {
14 MICHAEL FREEMA|

: Asia and human rights
view that there were two types of human rights, one Western and bourgeois

s _ AL - ; in Ez ian culture before
(civil and political), the other Eastern and socialist (economic and social). This There was no explicit concept of human rights in East Asian £

gl i S FE the nineteenth century.
P felae; itical errors. It suppressed recognition of | tion of Western political ideas at the.end of une | ;
dl;shtn c‘c;?tr'~l k‘wc: :?nll‘;;sglﬁ‘rsic?llra:c(:)rf){?rzrl\%::czngnsocial rigl‘F:tg in the West and the ‘ t(i:‘;:n}ficcﬁgx:ism for examp}fe, laid the foundations of etlucshm CF'rl't?\m ?E):c:lt:ll
the traditional s 2 b cobis b s A g A : e offi
place of civil and political rights in the socialist tradition. It blurred the l relations and the mutual obligations that were inherent in them

onceptual and emp on een the political an economi J : : i

conceptual and empirical relations betwl;: t:; lllu:(ai\lth tdstlahe = pe:)plfe.; ! ideologies of Tokugawa Ja ' Yi dynas o tod | ali

I ve priori at starv . ologies of Tokugawa Japan and Yi dynasty Korea associated inequality
hose who gave priority to freedom over bread assume

i i tical limits to the
i d equality with chaos. There were no theore
Id be free, while those who gave priority to bread over freedom assumed 1 :lvd:{loc:ir;ero?ntheeqs tale.y\’et G fotests oocured., I Korea, for exacm}::}:, !:ﬁ
(l:lc::t %tarvriné people did not need to be free. Both assumplions are Tonghak movement emerged in the 1860 to challenge the neo-Confuci
questionable.

i i itari ti-Western ideology. We should therefore
i 3 regime with an egalltan:fm, an. ern > e
At the same time international relations u\fe(e characlerlzi?i by ei:-ﬂs;t?? i i 3 Y e §l lr s . :i b fs tSiat e t l ine
i ¢ i nii- 3 m, i ;
division. This had several names: 1mpenahsrn ariqd _a ; mptries 0 ntllex[g“be Whtll*: tW“ .otnilsd.ehA .31110:‘:3':1 ‘ Ue“ o :let:"—“"ﬂ;l 81“5 diOCtl n
colonialism and anti-colonialism, develnped alnd lclle\.'e oping roeu[n" ,l h—-. Ovli‘ lati S‘:‘Uffld a en“ ats ; stoia“' nation of A b}’ he West, no 0|11Y h
Thi South. These names erred to ¢
West and the Third World, North and u I d olations of human Sh n A entail the domination of some Asians bY

i ination i le to those
h had tt ionificant features: it others, but also thz:lt tlljusfl?or?matmn iisoﬁfilﬁn r;;:::ulmrall);ialf::plak;le N
ivision between tv les, which had three significant fez : ave dominatect. Political opp
ci::::f; di:ecile;p;: z?tfh{;rgs;lipWar' it was a direct product of European who 4l e Asia can be an been criticize
v ’

i i lance to
by Asians on Asian cultural grounds that have some farr:uly resem!: ;
imperialism; and it was a division between rich and poor nations. Although tl'):e himan fighis dociring wgﬁtgm,.id.EQ,_pQ3gbs —-— 1mr%0ﬂ9dciné2c?:;2
imp ocieties of the Third World were socialist, others capitalist, and many s .there..was..i.ndigenous,_si_igsg_t_ls_(i_\q!!gr_}h\_{vl}h__tl_'\sp__lgl_p_ er and b
i.?genf;md economies, and although the states of the Third World formid Westorn ideas of rights,and democracy ]'_le_lped_ﬁsu_in.prp_l,@l—ers tO.-m-_.--_,a_ILl_CLllaLe_
different political and military alliances with the Cold War go:al;ers:véai H (Bl ecipless RIS, 10
historical experience of imperial domination by the West and the

iti hese societies in the international economy dominated by the
}cvoit‘lcl):dcﬁ‘;m towards the Soviet view ?f human r‘lg}"nls,'empl’;;\smng ;:;t::
sovereignty as a defence against _neoqmpe'n'ahsrr} i and econ
development as having priority over civil and political rights. —

Western governments, having won their Cold War with comr;umsrlnt, o
taken their fight for human rights to the Third World. This has rp\igt} e_n
into conflict with some Asian governments. Human p_ghts viola mnsul
several Asian countries have been targets of Western criticism. However, 1;
economic success of some East Asian societies t)as given their %(Zremrr:er:)
the confidence to resist this initiative on the basis of what they : levwe 5(:er§
the proven worth of their cultures. that appears, .from t '!el E:'e{ed
perspective, to be a noble campaign for qmver?all human rights, is interp ’
from an Asian perspective, as cultural imperialism. y i ey

In this confrontation two issues have beeln garrled forward from the o
War. The first is the conflict between the prmcq.)le of umverf.sai human ngtl S
and that of non-interference in the internal affairs of sovereign nahon—sita e(:;.
The second is the relative priority of civil and political rights, on the one; an :
and economic and social rights, on the other. But there is a third, new e emﬁn
in the situation. The renewed assertion of non-Western cultural vl_?luego as
called into question the universalist interpretation of human r:gl_ ts. lmai
Asian governments accuse the West of trying to impose on them alien value
derived from the Western liberal tradition.

—
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criticize Asia for human rights violations on the ground that this is to impose
alien cultural standards on Asia, then Asians should not criticize the West for
its failure to conform to Asian moral standards. The Asian moral critique of
the West may be justified, but it presupposes common moral ground between
Asia and the West, and thereby undermines the relativist objection to Western
critiques of Asia. This common ground exists because Asian élites have
chosen to adopt important features of Western culture, especially those
associated with the capitalist and socialist paths to economic development. In
view of this, appeals to traditional culture are further weakened.

Another common Asian argument assigns Eriori_lE -to__economic,
developmen}. It assumes the vaﬁdily of the human rights doctrine, but
accords priority to economic, social, cultural and development rights over
civil and political rights. The argument is that economic development, with
its associated economic and social rights, requires stability, and ' the
stabilization of society under conditions of economic development requires

both authoritarian government and respect for traditional cultural values. The,

relation_between_human rights_and economic_development_is, however,
complex and not well understood, both because the concept of human rights
is complex and because the empirical connections are complex. Although
there are a few examples of successful economic development under
authoritarian regimes, many such regimes have failed to achieve stability or
economic development. Even where political repression and economic
success have been combined, we should not assume that the former was
necessary to the latter. If human rights violations are conceded to be wrong
in themselves, but are justified on the ground that they are a necessary means
to the good of economic development, the justification of the wrong is
weakened by the failure to show that it is indeed a necessary means to the
good end.

In March 1993 when Asian governments met in Bangkok to prepare for the
UN World Conference on Human Rights in Vienna, they adopted a common
position in the form of the Bangkok Declaration. The Bangkok Declaration
recognized human rights as universal, but insisted that they be interpreted in
the context of historical, cultural and regional particularities. Some
universalists believe that this particularization of human rights betrays the
universalist principle’ Yet universalists would be wrong to insist that
particular public policies can be deduced directly from universal human
rights principles. The Bangkok principle of cultural diversity may be a cover
for human rights violations, but it is also inconsistent with the view that
human rights are alien to Asian culture.

If_universalists _underestimale _the_importance of cultural_differences
between the West and Asia, those who speak of Asfan culfire underestimate _
its_diversity. Japan expressed some dissent over the Bangkok Declaration.
Human rights are viewed differently in China and the Philippines, and in the
ruling and opposition parties in Taiwan. Throughout much of Asia,
governments face criticism from Asian human rights organizations. Many of
these Asian organizations reject the absolute Triori{y of economic over
political rights and believe the two to be mutually dependent. The human
rights culture is no longer Western. It is no longer a matter of agreement

jections to the application of universal human rights s?alndards to Asia
onotl;\l:céround that sﬁgh standards are alien to Asian traditions rejt l:n an
oversimplified account of those traditions. 'l;ragl tions are complex an Ec ange
over time. The sources of change may be internal and/or external. x}le:m;
changes may be imposed by imperialist coercion or accepted voluntaniy yl
peoples dissatisfied with their own traditions. The mere fact that a cu&h:ira
influence is ‘alien’ does not mean that it is harmful nor is there zm:,.r1 ng
shameful in learning from others. Asian élites have been keen to Eallin
economic and technological skills from the West. They cannot consésftt_en Yl
reject the human rights doctrine only because it is not part of the traditiona
culture. The question_as to whether Asia should or should_not adopf_the.

human rights doctrine should not be setfled either by looking backwatds.to,
tradifion nor. to the external origin of the doctrine, The test should be whe

it is useful and morally acceptable now.? .
““Traditions can also be manipulated to serve contemporary politica
purposes. If the doctrine of human rights can be misused.to. c,ussmae,ﬂ_emml‘
neo-imperialism, the doctrine of cultural relativism .can_i_zgml.s,us.edm%ﬁ)a
or {6 justify. oppression by Asian élites. As Asians would be umrlnFresse );
a justification of Western imperialism on the ground that imperialism was :
Western tradition, so, for example, justification pf_d]scnm{nahon agains
Asian women by Asian men on the ground that it is an Asian tradition is

imilarly unconvincing* . _

s”%’]ll'laergsian responsegl‘o Western criticisms of human rights violations in A}fla
sometimes takes the form of a moral critique of the West. Asians argue that
the social achievements of Western societies are sufhcneptiy _ﬁt\{estnonable that
the West has no right to give moral lectures to Asia’ This response is,

however, inconsistent with that of cultural relativism, If the West should not
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among state élites. It is a glob.
concept of human ri
people”

al politico-cultural movement. The myth that the
ghts is alien to Asian culture is being challenged by Asian

a

L

The universality of human rights

The claim that human rights are universal entails neither that all societies
should have the same institutions nor that non-Western societies should
abandon their cultural heritage in favour of the Western way of life. Those
who believe that human rights are universal also believe that there can be
diverse institutional means to implement these rights. Many cultural practices
either lie outside the domain of human rights or are protected by the human
rights doctrine. Article 27 of the Universal Declaration of Human Rights, for
example, states that everyone has the right “freely to participate in the cultural
life of the community’.

However, the concession by universalists that the human rights doctrine is
consistent with institutional and cultural diversity leaves open the question of
whether the doctrine is Western and therefore not universal. Here it is

fu
to_distinguish between the concept of human rights and conceptions o:
human rights* Concepfs are general ideas. Conce

: ] ptions are specifications of
those Ideas. There is therefore a strong and a weak version of the thesis that

the human rights doctrine cannot be universal because it is Western. The
strong versiop says that the concept of human rights is Western and therefore
inapplicable to Asia. The weak version allows that the concept is universal but
claims that different conceptions are appropriate to different cultural areas.

The strong version is advanced by some Asian intellectuals. The weak version
is the position of the Bangkok Declaration. i

Three uncontroversial I.Lcr)jnmould clarify the issues. The first is that the
concept of human rights refers fo a set of international legal texis, The concept
has, therefore, a basis in international law. The second poiﬁt is that the
concept of universal human rights is inherently non-Western in the sense that
it assigns equal rights to every human being just because they are human and
consequently accords no privileges to Westerners.? The third point is that the
belief that the human rigﬂts doctrine is Western in its historical origin is itself
not an exclusively non-Western idea but is the standard view of Western

historians of Western political thought. The concept of human_rights,
therefore, is legally international, philosophically universal_and_historigally
Western, __ il )
What is at issue is not any of these points but the question as to whet
the claim that the human rights __c_ioctring?s universal i":s%ﬁ-é"xarﬁgle of Wg_s_tgfg
cultural_imperialism. The claim that it is arises from the combination of
resistance to Western imperialism and the Western historical origins of the
human rights doctrine. The claim is commonly made by contrasting the
modern Western human rights doctrine with traditional Asian culture.
However, t_l;_emgﬁu:_ty_@lrr‘qlq__g_fugbg,;ggcepl_ of human rights in centemporary
East-West relations is better understood if both East and West are examined
[rom a historical point of view. R i o
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We have already seen that Asian history contains challenges to political
authority, which were articulated in the Western dlsmu.rse of human rlghts
at the beginning of the twentieth century. Western history, too,_conl:;ms
traditions of political authoritarianism and social hierarchy. As Asians then
and now have turned to the concept of human rights to articulate their
opposition to oppression, so have Westerners since the seventeenth century
and so they do today. As the introduction of the concept seems alien to Asian
culture and unwelcome to Asian élites, so it was in the West. The Eastern and
Western time-frames are different, but the political process of claiming human
rights is rather similar. In the West the struggle for civil and political ri shis
arose in response to the demands made by the modernizing state, while
claims for economic and social rights arose in response to the demands of
industrial capitalism. These rights claims were resisted by governing elites l?s:
politically subversive, obstructive of economic development and culturally
repugnant. The Western and Asian slories are more similar than they are
often made out to be." o "

The classical statement of human rights theory_is still_that.of John Locke,

This is often considered to be a paradigm of Western liberal. theory, and to
incorporate many of ils defects. Il}g_;;jtiqggvg_j_@cjﬁegn_l%bg@_@ml a?d ;_:s
theory of rights finds the source of its errors in its individualism, precisely the
idea that is commonly said to distinguish Western from non-Western cultures.
According to this critique, Locke and most liberals after him graund their,
moral and political theory in _an_'ébﬁiact'_mdly_lqml, \\fho is non—soc;al_ and
antisocial. The Lockean-liberal individual is said to have rights
independently of and in opposition to society. It is supposed to follow that
these rights-holders are self-centred beings indifferent to the good of society.
This conception of individual rights is commonly contrasted with non-
Western conceptions of the collective good to show not only that the Western
conception of rights is culturally peculiar to the West but also that it is n:?rally
inferior in privileging individual self-interest over tht_e common good.”
There is, however, a strong tradition in Western political theory that objects
to the concept of individual rights precisely on the ground that it mistakenly
regards the human individual as non-social and consequently grounds 8
political theory that is incompatible with an orderly and flourishing society.
Thus, the distinction between liberal individualism and its critics is not the
same as the distinction between Western and non-Western thought.
Opposition to liberal individualism and its theory of individual rights is just
as Western as is support for these ideas. ) '
The critique of Locke’s individualism is also based on a misunderstanding
of his theory. Locke’s was a Christian doctrine. ThecFround of morality for
him was the existence and nature of the Christian God. Locke presented God
primarily as the creator of the world and, in particular, of human beings.
Morality arose from the relations among human beings established by God.
This morality consisted of the obligations each individual had to respect the
fundamental interests of every other individual and the rights each lnleIdUi’ﬂ
had and might seek to preserve against unjust violation by olhf:rs. Locke's
theory of individual rights was a moral theory of the social relations among
individuals, and was based upon a theory of fundamental religious obligation.
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a framework which requires support for the common good of associations,

communities and nation-states.

Liberal individualism is more social than it is often thought to be, and non-
Western collectivism more individualistic. In the Confucian ethic of social
relations, for example, one crucial relation is that of husband and wife: a

relation between individuals. A theory of social duties that eliminates
individuals eliminates individual duties, which collectivist ethical doctrines
do not normally intend. The justification for requiring an ethic for the
individual level is, therefore, in part that the other levels cannot flourish if the
individual level does not flourish.

What distinguishes the liberal theory of rights is not the denial that
individuals have obligations to community and state, but the belief that
human life is led by individuals. Individuals suffer or are happy, succeed or
fail in their purposes, perform good or bad actions, do or do not fulfil their
obligations to society. This form of individualism is compatible with the
following ‘communitarian’ propositions: the identity of individuals is to a
large extent constituted by their communities; individuals can normally
flourish only in communities; the interests of communities should often be
given priority over those of its individual members. Liberal individualism is,
however, distinctive in denying that communities can be valuable
independently of good individual lives.

The ground of this theory is the good human life. Good human lives are
fundamental values in both ‘individualist’ and ‘communitarian’ moralities
and in Western and non-Western cultures. I shall now use two ideas proposed
by Joseph Raz. The first is a_definition_of. rights discaurse, To assert that an
individual has a right is to claim that an aspect of his well-being is a ground
for a duty on another person. The second is the logical proposition that
assertions of rights are intermediate conclusions in arguments from ultimate
values to duties.” Liberalism holds the good individual life to be an ultimate
value which justifies the ascription of rights to, and duties on individuals. To
assert that an individual has a right is to claim that he or she has some interest
related to having a good life that imposes a duty on others.

The concept of the good human life must take account of two necessary
features of the human condition: the vulnerability of individuals to harm and
the capacily of individuals for action. Richard Rorty has suggested that the
harms to which humans are vulnerable can be divided into two types: pain
and humiliation." Freedom from pain and humiliation are normally aspects
of the good life that entail the right of every individual not to be subject to
the arbitrary infliction of pain and humiliation by others and the duty of every
individual not to inflict arbitrarily pain and” humiliation on others. The
condition of arbitrariness indicates that rights are not absolute because one
right may conflict with another. It may be that the promotion of good lives
requires the infliction of pain and humiliation on some individuals. This is not
to endorse the utilitarian ultimate value of maximizing utility but to
acknowledge that the ultimalte value of good individual lives may require the
infliction of harm, for example by way of reasonable punishment for wrongful

acts. Such punishment is not arbitrary if it is justified by the ultimate value
of promoting good lives.

It was not a rights-based theory and Lockean rights were not non-social.
Locke’s theory of social relations is, therefore, not as dlffereqt from t‘he
Confucian as contrasts between Western individualism and’Chinese ethics
usually suggest. . )

What is distinctive in Locke is his explicit emphasis on the rights which are

correlative_with duties in social relations. Locke’s_conception o " hts
provides the standard form of rights claims in modern Western libera
philosophy: to say that an individual A has a human-right to X is to say that
there is a social relalion between A and some other person(s) or
organization(s) B such that there is a strong moral reason for holding that B
has a duty towards A with regard to X. Accordin‘g to liberal theory, the
doctrine of human rights is not only a doctrine of human duties among
individuals but one of obligation to those social institutions that protect rights.
The liberal theory of human rights, by requiring respect for the fundamental
rights of each individual, requires support for the social system of muh}ally
sustaining rights and duties. In the words of Alan Gewirth, hasis
individual_rights_is_not only compatible_with, but_requires_a_conscientious
concern for, the common, good’.* )
“"The social character of Locke’s theory of rights can be further explained by
one of his examples. He invites us to imagine a Swiss and an Indian making
an agreement in the woods of America. Such an agreement, he says, is
binding because the moral obligation to keep faith belongs to men as men.*
Although this is a proposition about individual obligation, the individuals
concerned are not non-social. They are Swiss and Indian, members of
particular societies. Also, Locke’s ‘individualism’, far from licensing the
indulgence of unrestrained self-interest, places a stricter moral obligation on
the parties than a more communitarian theory might do: neither the Swiss nor
the Indian may appeal to the customs of his society to break faith with another
human being. Finally, Locke’s individualism, far from being Lrnpenahsttc,
entails a universal, egalitarian morality. In the woods of America the Swiss
and the Indian meet as moral equals. Locke rules out the possibility that the
Swiss may break faith with the Indian because he (the Swiss) is European or
Christian or “civilized'.

The Lockearn-liberal theory of righls is, however, a theory of the rights of
individuals, and this individualism may seem alien to non-Western cultures. |
return now to my proposal that we think of the contemporary world as
organized at four levels: individual, community/association, nation-state and
world system. The human rights docirine.is_based on_an_agreement among.
nation-states _at woriq,:sygte_m level to_impose upon all ugtign-s_tglg;
obligations to_respect certain_rights of individualg The objection to this
doctrine on the ground that it is an example of Western cultural imperialism
claims that this analysis disguises the reality that one set of nation-states (the
West) is imposing upon another set of nation-states (those of the Third World)
and the communities and associations that they represent an alien culture that
gives priority to the individual level over both that of community/association
and that of the nation-state. However, we have already seen that the Locke-
Gewirth conception of individual rights does not give the individual priority
over community or nation-state but sets the defence of individual rights within

.
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The human capacity for action may be expressed in various ways: in
morally worthy deeds, in intellectual creativity, in religious piety, in devotion
to one’s community, in the creation of wealth, etc. Good livgs are those in
which the capacities of individuals are developed and employed. Not all
expressions of human capacities are good and should be permitted, for
individuals have the capacity to harm others. But individuals have the right
not to be subjected to arbitrary restriction of their capacities. Restrictions are
not arbitrary if they are justified by the ultimate value of promoting good
lives. Capacity rights are the other side of the coin of harm rights in that the
reslriction of capacities is harmful (i.e. causes pain and humiliation) to
individuals. Individuals may, of course, choose to suffer pain and/or
humiliation in pursuit of some good justified by an ultimate value. Such a
choice does not in itself violate any rig 1t of the chooser, since the right is not
to have harm arbitrarily inflicted by o.hers.

The ultimate value of the good life and the derivative values of avoidance
of arbitrary harm and the development and expression of capacities justify
particular human rights. The right to a fair trial, for example, is justified in
order to-minimize the probability that the infliction of punishment will be
arbitrary. The rights to freedom of expression, movement, association,
religion and participation in the culture of one’s community are justified as
expressions of human capacity.

The liberal theory of human rights seeks to restrict the power of

governments. Arguments that the theory is Western and alien to non-Western

cultures often ignore the fact that the target of human rights concerns is much
more commonly the

actions of governments than the cultural practices of their
peoples. Many non-Western governments proclaiming that the human rights
doctrine is an example of Western imperialism and alien to the culture of their
peoples are engaged in the destruction of the culture of their peoples in the
name of economic development.” Liberals believe that governments, because
they control exceptionally large concentrations of power, have an
exceptionally large capacity to harm the individuals, communities and
associations under their power. Individual rights are not secure unless they
are protected from the use of power by governments to harm them. Insecurity
is bad because it is painful and/or because it inhibits the development and
exercise of human capacilies. In order to provide adequate security for
individuals, liberals emphasize the importance of embodying fundamental
rights.in law and requiring that governments be subject to the rule of law.

All human individuals have rights to secure. All are vulnerable to the
violation of their rights by governments. The liberal theo

ry_of human rights
does not seek to_protect only_the Western way of Iife. It seeks ta_protect

diverse ways of life from violation by governments. Whatever one’s chosen
way of life, one has an interest in having it protected against arbitrary
interference by government. Governments may restrict rights if this is
necessary to promote good lives. Those governments which violate human
rights justify their actions on precisely these grounds. The moral weakness of
their position is that the violation of rights is clear, whereas the necessity of
the violation is uncertain. On the liberal view, neither the sovereignty of the
state nor economic development as such justified the violation of human
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rights, since neither necessarily minimizes arbitrary harm nor optimizes the
development of individual capacities. This view is universal and not
imperialistic because it subjects all governments to the same criterion of the
promotion of good lives.

This theory treats rights neither as basic nor as the whole of morality. They
are not morally fundamental because they are derived from ultimate values,
but individuals have fundamental rights because those rights are necessary to
realize ultimate values. They _establish _minimunt__slandards__for__decent
governmental practice. They are universal because every individual has a
fundamental interest in having a good life. They are not, however, absolute,
but may be limited only when they impose unreasonable burdens on others.”

We can now evaluale the moral status of three defences commonly
presented against the claims of universal human rights. The first is the
doctrine of slale sovereignly. States are not good unless they promote good
lives for communities, associations and individuals. Thus states are legitimate
only if they respect human rights. There is no_moral reason to _respect the
sovereignty of an illegitimate state. The second is the priority of economig
development. However, economic development is good only if it promotes
the good communities, associations and individuals. In so far as economic
development is necessary to meet the minimum standards required by
human rights, there is no conflict between the two. Where there appears to
be such a conflict (e.g. between political and economic rights), the theory of

human rights requires careful analysis of which rights of which individuals,
are being violated to promqlw_pﬂmrjndmm,

and critical examination of the claim that such violations are necessary to

improve the promotion of good lives. The third defence is based on the right

of political and cultural self-determination. There is here a self-contradiction,

for objection is made to the concept of universal human rights on the basis

of a supposed universal human right. The right of self-determination is a right _
of peoples and may not therefore be cited to defend the violation of human

rights by governments. Also, the right of self-determination, like all rights, is

derived from ultimate values and may be justly exercised only with due

regard to other fundamental rights.

The concept of human rights is therefore universally applicable. What
should we think of the Bangkok principle that, although the concept is
universal, there may be different conceptions of human rights in different
political, economic, social and cultural contexts? Western governments and
human rights activists have opposed this idea because they believe that it
disguises the desire to perpetrate gross human rights violations. The Bangkok_
principle_may be right in_theory but wrong_in_practice. The principle is
justified by Dworkin’s argument that general concepts have to be interpreted
in particular circumstances. Both the meaning of human rights principles and
the balancing of conflicting rights and values must be context-dependent. Yet
there is reason to believe that this valid theoretical principle is being used by
some Asian governments to conceal or to justify unjustifiable human rights
violations. Naive acceptance of the Bangkok principle may entail endorsement
of oppression. Dogmalic denial may entail moral imperialism. Neilher
extreme is justificd.
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other. Dialogue presupposes certain rights of the participants. If the dialogue
on human rights is not (o protect interests only at the nation-state level, the
voices of individuals, communities and associations must be heard. The
human rights question is not properly an issue between East and West at all
Itis a question of how governments can be truly responsive to the people they
claim to serve. What is required, then, is dialogue among governments, the
institutionalization of Iransnalional, non-governmental dialogue and the
institutionalization in all socielies of those Fundamental human rights which
guarantee to individuals, communities and associalions protection from

arbitrary government and empower them to contribute crealively and
constructively to the good life in common.
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The human rights doctrine, because of its Western origins and its place in
Western foreign policy, has suffered from guilt by association with
imperialism. As a consequence, those who wish to protect the cultures in
which they take pride have viewed with suspicion a docfrine that they
mistakenly perceive 1o be hostile to those cultures but which in fact seeks to
protect them from violation by their governments. The human rights doctrine
is not imperialistic, because it seeks to protect the vulnerable from the
powerful, whereas imperialism constitutes the domination of the weak by the
powerful. There may be conflict between the doctrine and some elements of
some cultures, but only when those cullures endorse oppression of some
members of society by others.

What is to be done?

Politics is driven by power, more or less constrained by justice. Power works
by pretending to be just. In thinking about human rights we should
distinguish between what justice requires and what those with power
demand. Yet in deciding what should be done we have to take account both
of the principles of justice and the realities of power. There is no doubt that
many serious violations of human rights take place around the world. That
this is true and morally deplorable is not only a Western view. Asians are
deploring human rights violations by Asians, as Westerners are deploring
human rights violations by Westerners.

There is a global debate about human rights because there is a global world
system in which global economic, political and cultural networks co-exist with
national and local economies, political systems and cultures. The values of
political self-determination and national economic development are values of
the global culture. Both the political and the economic relations of this culture
are highly dynamic. This has ambiguous implications for human rights. On
the one hand, those with power wish to control these developments and this
may lead to the suppression of human rights. On the other hand, the
processes themselves can generate forms of people power which demand
respect for human rights. This is more clearly true in capitalist systems in
which market freedoms can easily spill over into demands for political
freedoms. But it may also be true of socialist systems committed to economic
development. Technology links economic development with political
freedom. Development is impossible without participation in the world
technological system, but modern technologies of communication and
transportation make rigid forms of political authoritarianism more difficult to
maintain.?!

Kishore Mahbubani from Singapore has called for a dialogue of equals
on human rights between Asians and Westerners on the basis of mutual
respact. He complains that no level playing-field has been created for such
a dialogue.” The doctrine of human rights itself endorses precisely such a
dialogue of equals. It notes, however, that no level playing-field exists
for dialogue between nation-states and their governments, on the one hand,
and the communities, associations and individuals whom they govern_op the
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THE ASIAN CHALLENGE TO UNIVERSAL HUMAN RIGHTS:
A PHILOSOPHICAL APPRAISAL*

.
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JOSEPH CHAN

Introduction

The Bangkok Declaration, adopted by Asian governments in April 1993, as a
representative proudly claims, “stakes out a distinctively Asian point of view’
on issues of human rights.! The Declaration and the high-sounding ciaims of
some Asian states have triggered off a heated and on-going debate between
Asia and the West on human rights issues. Asian states seem to have gained
confidence in believing that their cultures and ways of life have merits and
strengths which are wanting in Western industrial countries. This confidence
finds concrele expression in their attitudes toward human rights. This essay
is an attempt Lo evaluate, from a philosophical point of view, the Asia chai-
lenge to universal human rights.

Most Asian governments do not deny the concept of human rights and its
importance. Nor do they deny that human rights are universal. However,
they do stress the idea of diversity as much as universality about human
rights. The Bangkok Declaration holds that Asian governments

récognize that while human rights are universal in nature, they must be considered
in the context of a dynamic and evolving process of international norm-setting,

bearing in mind the significance of national and regional particularities and various
historical, cultural and religious background ?

Singapore, the most outspoken Asian state in the debate, warns that ‘universal
recognition of the ideal of human rights can be harmful if universalism is used
to deny or mask the reality of diversity’.

Itis not clear whether this argument merely qualifies or in effect denies the
very idea of universality. In any case, if more weight is attached to
particularistic considerations, the more likely is the universality of human
rights to be stripped of its substantive content. Moreover, once particularist
arguments_are taken on board in the debate about human rights, it seems
difficult to bar these considerations from reaching the very foundation of
human rights. Noling the danger of this slippery slope, the Vienna Declara-
tion states categorically that “the universaf‘rﬁture of [human] rights and
freedoms is beyond question’. In addressing the issue of particularities, the
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ASIAN PERSPECTIVES ON HUMAN RIGHTS
YASH GHAI
Introduction

In the contemporary debates on human rights, it is ge_nel:ally assura\e:i lﬁfé
there is one Asian view of human rights, and that it 15_oppos;:v oIt :
traditions of individual human rights that first developed in the West. hés
easy to believe that there is a istinct Asian approach to hum?ln ngh 5
because some government leaders speak as if they represent tTT\’w .ow
continent when they make their pronouncements on human rights. This vie
is reinforced because they claim that their views are based on pgrspeéctt;:'gs
which emerge from the Asian culture or Asian realities. The gist {:i ; eir
position is that human rights as propounded in the West are four:i e tclm
individualism and therefore have no relevance to Asia which is based on the
primacy of the communily. It is also sometimes ifll'ngE:‘d that eclu:r'.{)_n-u:::i
underdevelopment renders most of the ﬁo!lh‘cal and (,:IVI.I rights {emlla atsme1
in the West) irrelevant in Asia. Indeed, it is sometimes alleged t_wlat SU.{:‘I
rights are dangerous in view of fragmented nationalism and fragile state-
holc;d\;rould be surprising if there were indeed one Asian perspechre, snnfe
neither Asian culture nor Asian realities are homogeneous throug 1§ut the
continent. All the world’s major religions are represented in As:fa&:?nl ta_lrellln
one place or another state religions (or enjoy a con:\parable s{arus.B J(r;}sflam.}:
in the Philippines, Islam in Malaysia, Hinduism in Nepal, and Bu .1511-11_;:
Sri Lanka and Thailand). To this list we may add political ideologies like
socialism, democracy or feudalism which animate peoples and governments
of the region. Even apart from religious differcnces, there are other {alctors{
which have produced a rich diversity of cultures. A _cuiture, morcovefr, isno
static and many accounts given of Asian culture are probably true of an age
long ago. Nor are the economic circumstances of all the Asian c?untnei
similar. Japan, Singapore and Hong Kong are among the Toc{ldhs Ir:g?a
prosperous countries, while there is grinding poverty in Bangladesn,
G he Philippines. . . .
m'cli'!‘nll iconor}n?c and political systems in Asia show a remarkable dzrersnl){,
ranging from semi-feudal kingdoms in Kuwait and Saudi Arabia, through
military dictatorships in Burma and Cambodia, effec_twely pne-par{lyvr_egxmes
in Singapore and Indoncsia, communist regimes in China and Vietnam,
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the West has focused its altention on what it perceives to be the ‘undemo-
cratic” nature of Third World polities. In Africa and Latin America the concern
with human ri%hts is seen to be an instrument for the establishment or
strengthening of the market, in an attempt to restrict the interventions of the
state in economic relations. In Asia, however, the key economies are heavily
market-oriented, and for the most part are successful. Even China is now
turning to the market, which is widely credited for its economic success. So
the emphasis on human rights is not necessary as a spur to the market (and
indeed, as I explore later, the relationship between the market and human
rights is problematic).

_ Some Asian governments consider that Western pressure on them for an
improvement in human rights is connected with the project of Western global
hegemony. This is to be achieved partly through the universalization of
Western values and aspirations, and partly through the disorientation of
Asian state and political systems (and the consequent negative effect on their
burgeoning economies). They have fashioned their response accordingly.
There is some danger in this internationalization of the Asian debate on
human rights. It shifts the focus away from the practices of Asian govern-
ments and the restrictions on human rights. It enables the governments lo
attack as Western stooges indigenous supporters of human rights. It leads to
spurious stereotypes, of ‘orientalism’ and “occidentalism’, with either defen-
sive Eastern counterparts of Western universalism or aggressive retreat into

an imagined past or culture. It politicizes the question of human rights in an
unproductive way.

The ‘official’ Asian view of human rights

The ‘official’ stance on human rights of a number of influential Asian
countries (Singapore, China, Malaysia, Indonesia) has developed primarily in
response to two contingencies: the imperatives of control and confrontation
with Weslern pretensions. They are therefore formulated somewhat defen-
sively. It also means, because they are an engagement and a debate with the
West, that they are formulated in universalistic terms, in the usual discourse
of human rights. Several ingredients constitute such official views, One which
flows directly from both the contingencies is the assertion of ‘domestic
jurisdiction” over human rights. Human rights are encapsulated within state
sovereignty; the national reatment of human rights is no concern of other
states or the internalional community. Self-determination, a concept which
has been used to advance claims of human rights, is regarded as irrelevant
to independent states. This position runs contrary to the contemporary view
that human rights are a matter of international concern and that their gross
violations entitle the international community to intervene in domestic situ-
ations to redress violations.

In its white paper Human Rights in China (1991), the Chinese government
stated that ‘Despite its international aspect, the issue of human rights falls by
and large within the sovereignty of each state’.! The Chinese delegation to the
UN Commission on Human Rights at its meeting in February 1993 urged that
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ambiguous democracies in Malaysia and Sri Lanka, to well.-estabhshe‘d
democracies like India. There are similarly differences in their economic
systems, ranging from tribal subsistence economies in pa}'_tt.:; af 1l(nclionesl;
through hi l-ﬁy developed market economies of Singapore, Hong Kong a.nf
Taiwan and the mixed economy model of India, to the planned economies 0
China and Vietnam. Perceptions of human rights are undoubtedly reflective
of these conditions, and suggest that they would vary from country to
try. .

cmif’re‘rgpkions of human rights are also reflective of spcial and class positions
in society. What conveys an apparent picture of a uniform Asian perspet;tl;r‘e
on human rights is that it is the perspective of a particular group, that of the
ruling élites, which gets international attention. What unites these élites is
their notion of governance and the expediency of their rule. For the most ﬁ:ft
the political systems they represent are not open or democratic, and their
publicly expressed views on human ri ghts are an emanation of these systt;lrprg
of the need to justify authoritarianism and repression. 1t is their views whic
are given wide publicity domestically and internationally.

There are other Asian voices as well. There are, admlﬂefily_somewhat
muted or censored, the voices of the oppressed and the marginalized. There
are the passionate voices of indigenous peoples whose cultures are dest:royed
by governments which claim to be the custodians of Asian cultures; they
speak in a language which finds few resonances even in the Wgstth(becal-{se
thei~ language is threatening to the system of the market). There is the voice,
rising in density, of the middle classes, vyuh a stake in affluence .whose r;e\;-
found prosperity and economic enlerprise show to them the virtues of the
legal protection of property and the rule of law. There are the strident voices
of ethnic minorities who seek collective autonomies .thch challenge govern-
ments’ claims of political monopoly and state sovereignty. There are the well-
modulated voices of the non-governmental organizations, which provide the -
most consistent and coherent alternative view of human rights to that of

overniments.

g The unity of governmenls is more apparent than real. Although the
Bangkok Declaration' was endorsed by all the Asian governments at the April
1993 Asian regional preparatory meeting for the Vienna World Conference on
Human Rights, some of them have a firm commitment to human rights and
their record is better than one might expect from their endorsement Of. ll'fe
Declaration. India is one example. Along with some other states, it is
committed to human rights by its constitutional instruments, has a strong and
independent judiciary, and despite problems and ?glbacks tries hard to
maintain human rights. Nor is their adherence to hadlthqal values and rules
absolute; the Indian Constitution prohibits many traditional and religious
practices like the discriminatory and degrading treatment of lower castes and
provides for an equal treatment of women with men.? '
The reason for presenting a united front is not unconnected with a
perceived North-South confrontation (as is evident from the Bang!lzok_ Gov-
ernmental Declaration, which stressed the need to avoid the application pf
‘double standards’ in the implementation of human rights and its
‘pn]ilicization’).-’ Asian governments feel that since the end of the Cold War,
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the World Conference in Vienna should ‘reiterate the principle of state
sovereignty contained in the UN Charter and international law which is basis
for the realisation of human rights. Only when the state sovéreignty is fully
respected can the implementation of human rights be really enSured’ s This is
also pre-eminently the position of the other countries mentioned above.
Another element in the official view is the relativity of rights, determined

by the economic and political circumstances of each country. The Bangkok
Governmental Declaration

recognises that while human rights are universal in nature, they must be considered
in the context of a dynamic and evolving process of international norm-setting,

b_earir!g in mind the significance of national and regional peculiarities and various
historical, cultural and religious backgrounds.®

This stance reflects the position in the Chinese white paper which states:

the evolution of the situation in regard to human rights is circumscribed by the
historical, social, economic and cultural conditions of various nations, and involves

a process of hisl_orical development. Owing to tremendous differences in historical
background, social system, cultural tradition and economic development, countries
differ in their understanding and practice of human rights

The Chinese use this framework to establish the priority of social and
economic rights in their country, and much of the white paper is taken with
an account of the ending of pre-communist regime practices of feudalism and
other forms of human exploitation and the steady progress since in nutrition,
education, health, the position of women and the disabled. Other countries
too have used the state of national economic development as explanations for
the failure fully to guarantce the complete range of human rights ("to eat their
fill and dress warmly were the fundamental demands of the Chinese people
who had long suffered cold and hunger’).*

There are two major implications of this relativist position on human rights.
The first relates to conditionalities of political stability, and the other to the
primacy of economic development. The implications of the first represent
restrictions on civil and political rights. A forthright statement of this position
is to be found in pronouncements of the Singapore government following the
detention of various social workers a 'd activists in May 1987. The Minister
for Home Affairs, for example, in reply to US Congressmen who had written
to complain about the delentions, compared the ‘resilience and cohesiveness’
and shared values of the nation of the United States (which presumably

makes possible’ the tolerance of human rights) to the fragiki d het
neity of Singapore. He suggests: B i e

We are vulnerable to powerful centrifugal forces and volatile emotional tides. Like
many other developing countries, Singapore’s major problem of nationhood is
simply to stay united as one viable nation. .. In our short history, Singapore has
repeatedly encountered subversive threats from within and without . . . To combat
these threats to the nation, the usual procedures of court trials, which apply in
Singapore to most criminal cases, have proved totally inadequate. The very secrecy
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of covert operations precludes garnering cvidpncc to meet the stﬂnda;nlis_ ([}f'[:‘l;lcf
criminal law for conviction. In many cases of racial agitation, the process o Sg’la al et
will provide further opportunity for inflammatory r‘abb!e musu;;;. < mgar[im
cannot be ruled in any other way . .. Prevenlive detention is nol a blemish m g
our record; it is a necessary power underpinning our freedom.

Another aspect of Singapore bypassing the formal legal system, wn]l1 lli
guarantees of openness and faimess, not discussed in the minisler’s rep y(:i l.r
the tapped and doctored ‘confessions’ extracted from the dc:lfamfees:_;:n1 ed
some coercion, and then shownboln nahcc)inzél_ !el‘f.;;lswn as proof of guilt an
estroy their credibility and dignity. -
cal’l(i;'lleast:crleiﬁafkg wzre directed at a)j'us{iﬁca.tion of administrative power:l ?f
detention without any kind of trial, but similar arguments have been Ltlse 3
justify other curtailments of civil rights, like the right to a?s_ocm e ?1?[9
assemble, to peaceful marches, to speech and expression. The C nne;e w ;
paper says that the people’s right to subsistence will be threatene ;n _1le
event of social turmoil or other disasters, and that it is the fundamer:n fm;: 1
and demand of the Chinese people and a long-term, urgent las., o }:1‘e
Chinese government to nmintz'.inf nahol{,lal stability and concentrate their
veloping productive forces. ) _
eff_?{:: ecr':nof;m?colfaclgja rdness of Asia has been used to establish the prlm?cy
of economic development over human rights. The argument is, in g_a!_rt, lsta;
civil and political rights are neither n?ea_mngful nor feasible mt;:eo[‘. i 10210?(:
want or poverty. Therefore the first priority of state policy r;*lus{ tc,\ p;n e
economic development. It is implied that economic d.{we opment m Y}'[' ;
require restrictions on human rights, both to provide a secure politica
framework in which it can be pursued and to remove gbslacle§ in its way (eg
through forced movement of people from lands required for dcvc]c]pmclsl-nl ).
‘The opposition of human rights and dgvelopment is assumed rather 1_ain
proved by argument and illustration. It is also used to establish the priority
as between different kinds of rights, in which civil and political rights (l)ccupy
a lowly position (in part a response to an argument that human rights are
indivisible, and all of them enjoy an equal status). S
The emphasis these governments purportedly place on economic deve olp-
ment has led them to support the right to develppment. This right is a matter
of considerable contention internationally, with developing countries ar-
raigned on the side supporting it, and most developed countries uE']lild n}
their opposition to it. It ccrlainlf_v does not have the quaht).( of othert in t5 )
rights which are intrinsic to individuals or groups and for the rnos] parf ;ltlre
entitlements against the state. Nevertheless the General Assembly of the
United Nations adopled, in the face of abstentions by most Wes}:eru states, a
Declaration on the Right lo Development on 4 December 1986. ‘
The Declaration ties the realization of human rights in the de‘velopmg
countries to international economic aid f?r them and gives to peopicséi
(presumably meaning ‘slates’) the right to “participate in, contribute t_o,l an”
enjoy economic, social, cultural and political developm_ent,' in which fa'
human rights and fundamental freedoms can be fully realised’. In return I01
these, several concessions are made in emphasizing the indivisibility of rights
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a major difference belween Asian and Western values in the balance each
strikes between the individual and the community; Asian societies emphasize
the interests of the community, while Western societies stress the rights of the
individual. The Singapore society has always weighted group interests more
heavily than individual ones. “This balance has strengthened social cohesion,
and enabled Singaporeans lo pull together to surmount difficult challenges
collectively, more successfully than other societies. An emphasis on the
community has been a key survival value for Singapore.”

The core values of the Asian society are identified as placing society above
self, upholding the family as the building block of society, and resolving major
issues through consensus instead of contention. There is a strong element of
Confucianism in this elaboration, although the government denies that the
values it propagates are purely Confucian. It does, however, pick up an
element of Confucian leaching as particularly relevant to Singapore.

The concept of government by honourable men (junzi), who have a duty to do right
for the people, and who have Lhe trust and respect of the population, fits us better
than the Western idea that a government should be given as limited powers as
possible, and should always be treated with suspicion unless proven otherwise.!

The supremacy of political authorities is emphasized by the first of the Shared
Values, ‘Nation before Community’.

Another aspect of Asian values, implicit though not explicit in the white
paper, is the importance of duty as a counterpoint to right. The cohesion of
society as well as the fulfilment of the individual is secured through a chain
and hierarchy of duties. (The primacy of the notion of dutzr is emphasized
elaborately both in the Chinese and Indian constitutions). The individual
does not disappear altogether as a bearer of rights in the Singapore white
paper. However, characteristically the concern with the individual is ex-
pressed more in terms of the obligations of the community to look after its
less advantaged members. (In Singapore there is a twist to this, in that the
‘community” in question is the ethnic community of the individual, not the
state, ‘to avoid the dependent mentality and severe social problems of a
welfare state as experienced in many developed states’,” laying the founda-
tions of a kind of community corporatism in the wake of declining popularity
of the ruling party, showing how much these questions are viewed in that
country from the perspectives of governance and management.)

Cultural ‘embeddedness’ is not the only justification for this view of the
relationship between the individual and the community and the interposition
of the family. It is also said to be‘rooted in more pragmatic considerations.
The white paper hints at this, but it has been developed elsewhere. In
Southeast Asia at least, there is a strongly held view that an authoritarian
political system is the secret of its economic success, and the frequent
Singaporean mocking of the democratic efforts of the Philippines (with a
rather inefficient economy) is advanced as proof of it. But there is also the
belief that it is not the individual but the family (tied in to a network of clan
associations and relationships) which has been at the forefront of the
phenomenal economic success of the region. It appears to be the view of a
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and the claims of individuals to full par\i?ipalic_)n in development and in the
fair distribution of the benefits resulling from it. _
The Declaration is a blurry docume 1, trying to be all things to all persons.
So while there are sections of it whicn can be used to advénce the (more
traditional) cause of human rights, the gist of it seeks to establish reason for
the failure of the realization of human rights in the international economic and
political systems (including encroachments on the principle and practice of
self-determination), while affirming that the primary responsibility for human
rights are vested in states as part of their sovereignty. In other words, the rich
countries must provide economic assistance to the poor countries, but rnti‘st
not question their human rights situation. (The Western riposte to the
Declaration has been a massive imposition of political conditionalities on
economic assistance and indeed, in the case of China, on economic relations
and cooperation). The Declaration is also an altempt to provide an alternative
framework for the international discourse on human rights. It shifts the focus
from domestic arenas (where most violations of human rights take place) to
the international, and takes attention away from specific rights, for example
speech, assembly, social welfare, to an amblguous portmanteau right of
development, for which, in the nature of Third V.\forlc.:l affairs, the state must
take the responsibility in defining and implementing it. Through the Declara-
tion, Asian governments seek to promote the ideology of deve!opmentahsrg,
which justifies repression at home and the evasion of responsibility abroad.
Another Asian initialive in changing the framework for lh’e discourse on
human rights is even more fundamental. The approaches discussed so far
have taken the Western discourse as the main framework and have advanced
qualifications to it or provided justifications for derogation from its values.
Some governments have put forward the argument that the cultural matrix
within which relations between individuals and the state are embedded are
fundamentally different in Asia from that in the West. This matrix governs the
nature and salience of human rights. This ap.proaclh has been taken up
aggressively in Singapore and Malaysia (less so in C_hlna, wlr_'nere the govern-
ment’s residual loyalty to Marxist thought is inconsistent with the adoption
of this cultural approach, especially since so much of it is based on semi-
feudal thought in Asia). | take as the basis of my discussion of this ponr:: an
official statement of the government of Singapore, Shared Values (1991).
The context of the white paper on Shared Values is a concern of the
government that the cultural values of its people are un’der attack from
foreign ideas and values. It poses the rhetorical question, ‘Can we build a
nation of Singaporeans, in Southeast Asia, on the basis of values and' concepts
native to other peoples, living in other environments?’ It goes on: ‘If we are
not to lose our Eearings, we should preserve the cultural heritage of each of
our communities, and uphold certain common v’a!ues whi.ch capture the
essence of being a Singaporean.”™ It then finds certain perceptions and values
which are common to the different ethnic communities of Singapore and
which also-distinguish them from societies in the West. .
The key section of the white paper is devoted to a discussion of the
relationship between the individual and society. Disputing the proposition
that values are universal and common to all mankind, it states that there is
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significant number of people (primarily but not only among the business
community as is certainly evident in the debates in Hong Kong) that this
combination of authoritarian rule and family and kinship networks lies at the
root of economic success.® This model (which reverses the normal
understanding of the relationship between the market, individualism and the
rule of law) is seen to be threatened by democracy and human rights. Hence
democracy and human rights are not high on many people’s agenda.

A critique of the official perspectives

In this section [ offer a brief critique of some aspects of the official perspectives
outlined above (although these views are not entirely devoid of merit). The
‘communitarian’ argument suffers from at least two weaknesses. First, it
overstates the ‘individualism’ of Western societies and traditions of thought.
Even within Western liberalism there are strands of analysis which assert
claims of the community (e.g. Rousseau); and most Western human rights
instruments allow limitations on and derogations from human rights in the
public interest, or for reasons of state. Western courts regularly engage in the
task of balancing the respective interests of the individual and the commu-
nity.” Furthermore, liberalism does not exhaust Western political thought or
practice. There is social democracy, which emphasizes collective and eco-
nomic rights, and Marxism, which elevates the community to a high moral
order and is also reflective of an important school of Western thought. Even
within liberal societies there are nuances in the approach to and the primacy
of human rights, as becomes evident when one examines the differences
among the United States, Canada, France and the United Kingdom. There is
much celebration in Western political thought of ‘civil society”.®

Secondly, Asian governments (notwithstanding the attempt in the Singa-
pore white paper to distinguish the ‘nation” and the community) fall into the
easy but wrong assumption that they or the state are the ‘community’. (A
similar conflation occurs in the African Charter of Human and Peoples’
Rights.)" Nothing can be more destructive to the community than this
conflation. The community and state are different institutions, and to some
extent in a contrary juxtaposition. The community, for the most part, depends
on popular norms developed through forms of consensus and which are
enforced through mediation and persuasion. The state is an imposition on
society, and unless humanized and democratized (as it has not been in most
of Asia), it relies on edicls, the military, coerciofi and sanctions. It is the
tension between them which has underpinned human rights.

In the name of the community, most Asian governments have stifled social
and political initiatives of private groups. Most of them have draconian
legislation, like the British colonially inspired Societies Act2 which gives the
government pervasive control over civil society. Similarly rights to assemble
and march peacefully have been mortgaged to the government. Governments
have destroyed many communities in the mame of development or state
stability, and the consistent refusal of most of them to recognize that there are
indigenous peoples among their population (who have a right to preserve
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their traditional culture, economy and beliefs) is but a demonstration of 'lhf.“ll'
lack of commitment to the real community. The vitality of the co(;nmurl%(
comes from the exercise of the r}i\ghls to orgamze;, meet, debate and protest,
ismissed as ‘liberal’ rights by these governments. " _
dlslrt“ilsssironic that the ’cEmmuZ:ity' is much more lively and significant u'; tthi
supposedly individualistically orientated Western states than in A;fnan E aa&
which are in the custody of governments which pay lip-service to the qnm [(2:'
of the community (even (o the extent, as in Singapore, of d(_:fu;_ng va 1.1:;.-5’,”d
the community!). Nor is the tight regulation of society as mr lngaponia‘; or
Malaysia particularly Confucian. Confucius grgued against re mr}ce otr}
coercion, and advocated a government of limited powers and func lon?th
Another attack on the community comes from the economic policies (;\ the
governments, and for the most part these are market policies. Although lg:?lr;
capitalism appears to rely on the family and clan associations, there is 1l -
doubt that it weakens the community and its cohesion. The organ}zrnglma r
of the market is not the same as that of the community. Nor aref |l';;1 va ueigtr
methods particularly ‘communitarian’. The moving frontier of the ma{ o
seeking new resources, has been particularly disruptive of communities w :.1
have managed to preserve intact a great deal of their culture and or%amza :;(}ri
during the colonial and post-colonial periods. The emphasis (‘Jrl';! e mar fﬂ
together with individual rights of property is also at odds witl :ﬁn:t?\u;;n
organization and enjoyment of property (and a further irony :; al ss;re
leaders who allege their allegiance to communal supremacy an V; ues ¢ i
among the most ardent opponents ?tf)a Marxism that espouses the mor:
ity of the community). .
wcﬁ;‘rlfgtdpzﬁli::]}g;lﬁave relied greatly )t;n multinational capital and corPoria-
tions, which have brought new values and tastes, and are mcélreas;:lgy
integrating their economies and élites into a global economy an cuwll.ui';:e.
Indeed it is these very considerations which prompted the Sm_gaporfh 1 >
paper, but the contradictions of official policies largely escaped 11{5 a;z farss.{‘m
totally ignored the impact, indeed the onslaught, of modern technologie
aditional communities. .
tnic:it}?nal point is the contradiction between claims of a consensus 'ai"?d
harmonious society and the extensive arming of the status 'appac{atus.t. e
pervasive use of draconian legislation like administrative - detentions,
disestablishment of societies, press censorship, sedition, etc. belies claim%to
respect alternative views, promote a d'lglog}le,. and seek cans\ensl.:isf.t‘ :e;
contemporary state intolerance of opposition is inconsistent with traditionz
communal values and processes. [ fear that the contemporary state procvevsses
in Asia are worse than the much-derided adversarial processes of the West,
which at least ensure that all parties get a fair hearing.

Non-official voices
Non-official voices are many. For reasons of space, this section concentrates

on the views of the non-government organizations (NGOs). But {l\_ere aref
other voices that must be taken into account. The views on human rights o
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the most oppresséd are not articulated, or, when articulated, are not heard.

They are the worst victims of the denial of human rights, and in desperation

they turn to violence or other dramatic challenges to authority; An nmpo:ita;nl
and articulate group are intellectuals who are alienated from the‘htaleaan 05
the most part are not apologists for the regime. Intellectuals respon kt: a:l'ath
engage in international debates, and like the NGOs they form net;vor 2 wi
their counterparts in other parts of the world. Like the NGOs they have a
commitment to human rights and democracy (even m.Chma l.here is a
growing and vibrant academic community with a keen interest in human
rights and constitutionalism). They are less ready to accept Western concep-
tions in totality, and attempt to relate questions of human rights to specific
national conditions. ‘

An authoritative statement of the position of Asian NGOs was issued on
27 March 1993 on the occasion of the Asian intergovermneglal conference on
human rights preceding the Vienna World Conference. It endorsed ]H.S
commitment to the view that human rights are universal, and are equa ly
rooted in different cultures. While it supported cultural pluralism, it con-
demned those cultural practices which derogate from universally accepted
human rights. Since in its view human rights are of universal concern and
universal value, it does not regard the advocacy of human rights as an
encroachment upon national sovereignty. Indeed it recommends mtemahopal
cooperation and solidarity for the promotion of human rights as a refutation
of claims of national sovereignty over human rights issues. The _NGO:;
signatories of the statement shupport the principle of the indivisibility an
i endence of human rights. _ ‘
mtlefr?:rihese perspectives lhg views of the NGOs are at variance with those
of governments, there is some common grounc? on oll'fer points. Th,: NGOs
attribute the poor state of human rights to the international economic order,
whose reform, through structural changes as well as the adoption of a
Convention on the Right to Development, they urge. Unlike the g.overnm_entsi
they see a much closer connection with domestic oppression and internationa
exploitation, in the collaboration of local economic and political élites with
multinational corporations and aid agencies. Unlike the governments, they are
critical of the consequences of the market system. They share with govern-
ments the desire to establish a broad {ramework for the analysis of human
rights, but their framework (unlike that of goverpments_whlch is lm_'crm_*led.by
a statist view of development) is suffused with notions of social justice,
eradication of poverty through equitable distribution of resources and the
empowerment of people, especially women and other disadvantaged commu-
nities. _ _

The NGOs also part company from governments in their assessment of the
state of human rights, which they find marked by massive and terrible
violations of these rights and pervasive lawlessness on the part of state
authorities. They deplore the militarization of their governments and societies
which is a primary cause of these violations. Their prescription for the ills of

their countries is thorough-going democracy and an unambiguous recognition
and enforcement of human rights.
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It is clear that it is no longer possible for Asian governments, NGOs or
scholars to ignore the international discourse of human rights. Nor have they
chosen to (ﬁ) so. Even China has engaged vigorously in this discourse,
refusing to accept a purely defensive position even in the face of criticisms
about the massacre in Tiananmen Square, arbitrary detentions, extensive use
of capital punishment, and prison labour. It has instead opted to establish the
legitimacy of a distinclive approach to human rights. Other countries have
also tried to establish a distinctive Asian approach. This is surely a correct
position for the context of human rights is delineated by the social and
economic conditions of the place and the time. So-called universal human
rights of the West have evolved over a long period of European history,
responding to the changing configurations of power and the tasks of each
epoch of history. Claims of universality and indivisibility of rights are hard
to sustain in the face of the West's history of the oppression of its own people
and of others, with slavery which once enjoyed religious approbation, abuse
of child labour, the exploitation of colonies and the other depravations of
imperialism and racism. Nor is the process complete. Social welfare rights
were acknowledged only in this century, and the appalling degradation of the
environment has now set the stage for a new conception of rights and
responsibilities, in which the community will have to be accorded a key
position as a bearer of rights as well as duties. There is no reason why
contemporary concerns and fads in the West should define the parameters of
international discourse in and aspirations of human rights.

If human rights have 1o be located in their social and economic contexls,
what are the appropriate features that constitute the context for them in Asia?
We should first perhaps abandon the search for a set of features that explain
the whole Asian context, since there is such a marked diversity among Asian
countries. There appears to be no common context between the small,
urbanized, economically prosperous Singapore and the vast, impoverished,
largely rural India. I have already indicated that the attempt to establish a
common context through the invocation of a common and distinctive culture
is spurious. I do not argue that culture is irrelevant, but that the implications
drawn from it by governments are disingenuous.

If one may generalize (despite my preceding remarks), the following
specifics of the Asian situation stand out. The first point is that the function
of human rights (and discourse on them) in Asia is quite different from that
in the West. Human rights in the West have responded to the configurations
of power and economic relationships as they have evolved over a lon period.
They are consequently consistent with the patterns and structures o% author-
ity, and people’s aspirations as well as expectations. There are no serious
compeling paradigms of political organization. The role of human rights is to
fine-tune the administrative and judicial system and fortify rights and
freedoms that are largely uncontroversial. In Asia, on the other hand, human
rights have a transformative potential. They are a constant challenge to vesled
interests and authority in societies riven ﬁy enormous disparities of wealth
and power, with traditions of authoritarianism and the helplessness of

disadvantaged communities, of militarization and the conjunction of corrupt
politicians and predatory domestic and international capital. Human rights
are therefore a terrain for struggle for power and the coneeptions of good
society. It is for this precise reason that Asian governments hive engaged in
the debate with the West which I outlined above; the real audience is their
own people. ’
The second point is that there are massive violation
Asia; of women and children, of lower castes and oth
communities, of ethnic minorities,
whole conspectus of human rights
cultural, social and economic;

s of human rights in
erwise disadvantaged
of workers. Violations range over the
» civil and political rights, as well as
there are mass killings and widespread disap-
pearances; torture; wide displacements of communities from their traditional
abode; arbitrary detentions and extensive censorship of thought and expres-
sion. The state is a major culprit, brutalizing whole populations, but massive
violations also take place in and through civil society, sometimes with the
connivance of the state, and frequently reflecting feudalistic and patriarchal
dimensions of culture. Social conflicis, pa:ticu%arly those stemming from
ethnic or caste differences, have politicized and militarized civil society in
many states. These developments should caution us against over-
romanticization of civil society (which in India, for example, is a major source
of the oppression of millions of people, through murder and rape, bonded
labour, and a web of discriminatory and punitive customs and practices).¢

The third point is that despite these violations, human rights consciousness
is low. Explanations for this paradox may lie in the weight of oppression over
centuries, a fatalistic acceptance of one’s miseries, obstacles placed in the way
of those who would seek to make explicit to the downtrodden the causes of
their oppression. It certainly lies in the ethnic divisions of societies; ethnic
consciousness can dull human rights consciousness, for the oppression of
others is frequently viewed as their just rewards. A major challenge to human
rights workers is undoubtedly this ethnic consciousness which compels a
perception of outsiders as less than human. Another cause of low human
rights consciousness may be widespread poverty. Poverty is a great cause of
the denial of human rights. The international system refuses to accept this
reality —for largely political reasons. It refuses to acknowledge that poverty
destroys human dignity, and without human dignity there can be no human
rights or indeed the capacity to challenge the system of oppression.

Thus, economic development is undoubtedly important. But not just any
kind ‘of economic development. Economic growth must be accompanied b
a wide measure of egalitarianism, the protectioni of the rights of workers,
particularly migrant workers, and democratic practices at work-places. Nor
must economic growth be undertaken at the expense of land, customs and
autonomy of long-settled communities. Unless these and other community
concerns are safeguarded in the process of economic growth, development is
perverse and adds to the violations of human rights and dignity.

A further point about human rights in Asia is that challenges to their
violations are not individual-based but group- or class-based. This is particu-
larly the case in multi-ethnic states. The protection of human rights is
therefore pursued through the group. This fact, and that the state is a major
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violator of human rights, suggests strategies that are different from the
traditional Western approaches, which are legalistic and court-centred. Asian
strategies cannot realistically be court-centred, however favourably the judi-
ciaries may be disposed towards human rights (and for the most part they are
not). Human rights awareness and mobilization based on connections between
them and their oppression are a fundamental starting point (connections for which
neither local governments nor the West is anxious should be made).

Nor must the terrain of struggle be purely domestic. Despite the resistance
of governments, the realization of human rights in each country is intimately
tied to wider global forces (particularly in the contemporary world-wide
pursuit of marketization). Even today many governments in the Third World
are surrogates for external economic and political interests, and it is necessary
to take the battle to the homelands of these interests, just as it is necessary to
recruit foreign interests to put pressure on domestic governments which deny
their people the right to participate in decisions affecting their own destiny.
Fruitful Asian perspectives on human rights must therefore transcend obfus-
cation of culturalism, locate human rights in the contingencies of their political
economy, and urge struggle domestically as well as globally.
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16. Chapter 2 of the Chinese Constitution is entitled ‘'The Fundamental Rights and
Duties of Citizens'. Arlicle 42 states that Chinese citizens have the right as well
as the duty to work and Article 46 says that they have the duty as well as the
right to receive education. Other duties include safeguarding the ‘unification of
the country and the unity of all its nationalities’ (Article 52); abiding by the
Constitution and the law, keeping of state secrets, protection of public property,
observing labour discipline and public order, and respecting social ethics (Article
53); safeguarding the security, honour and interests of the motherland and a
prohibition against acts detrimental to the security, honour and interests of the
motherland (Article 54); and to pay taxes (Article 56). Article 55 states ‘the sacred
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This debate was center-stage at the second UN World Conference on

Human Rights, held in June 1993 in Vienna, Austria. The Western states

| were reportedly concerned that the universality of human rights might be
: erode.d. Th[eillr first prioritz was dan*na?e control lo insure “that the:confer-

. . " J ence issueld] a strong endorsement of the universality of human rights and
Unlversallty of .Human nghts al:ld | rejectied] the idea that such rights can br measured differently in some
Cultu ral DIVQrSIty: Imp|ementatl0n | : (fmm";ef‘ 2 The U;S administration dismissc ! the argument that any defini-

; ! X ! tion of human rights should consider regional social and cultural diff
. 5 t « er-
Of Human nghts In leferent X -;4 nn(;les. It countered that such a position is a screen behind which
- ; authoritarian g ‘
SOelO_Cultural Contexts : ar z,oven‘.menlr? can perpetuate abuses.
The Vienna Declaration and Programme of Action,’ adopted by the
:Norld Confe':’rence on Human Sigi?ls on 25 June 1993, contained thirty-nine
paragraphs” (the term chosen in lieu of “principles,” which was considered
un.l-mce;}lable by certain delegations) and a “programme of action.” The
Ty —— universality of human rights was affirmed repeatedly:
- Paragraph 1: Tfhe[ World Conference on Human Rights reaffirms the solemn
commitment of all States to fulfil their obligations to promote universal res
THE NATURE OF THE DEBATE for, and nbserva.nce and protection of, all human rights and fundamental
‘ | | freedoms for all in accordance with the Charter of the United Nations, other
Forty-five years ago, on 10 December 1948, l'n.e international cpmnmmfy instruments relating to human rights, and international law. The universal
adopted, by consensus, the Universal Declaration of Human Rights,' still nature of these rights and freedoms is beyond question.
N the preeminent document in the growing corpus of human rights instru-

Paragraph 5: All human rights are universal, indivisible and interdependent and
interrelated. The international community must treat human rights globally in a
fair and equal manner, on the same footing, and with the same emphasis. While
the significance of national and regional particularities and various historical
cullural and religious backgrounds must be borne in mind, it is the duty o,f
States, regardless of their political, economic and cultural systems, to promote
and protect all human rights and fundamental freedoms.

ments. Today, a group of nations is secking to redefine the content of the

! term “human rights” against the will of the Western slates. This group sees
the current definition as part of the ideological patrimony of Western
civilization. They argue that the principles enshrined in the Universal
Declaration reflect Western values and not their own. They complain that
the West is interfering in their internal affairs when it imposes its own
definition of human rights upon them, and that it hampers their trade and
weakens their competitiveness. Because of social and cultural differences in
their countries, they say, they should not be held to the same standards. This
attempt to undermine the notion of the universality of human rights is
attributed to such countries as China, Colombia, Cuba, Indonesia, Iran, iraq,
Libya, Malaysia, Mexico, Myanmar, Pakistan, Singapore, Syria, Vietnam,
and Yemen. These countries are all in the third world, although the strongest
-advocates of this position are the Asian states experiencing the most
dynamic economic growth.

Paragraph 32: The World Conference on Human Rights reaffirms the impor-

tance of ensuring the universality, objectivity and non-selectivity of the
cansideration of human rights issues.

Paragraph 37: Regional arrangements play a fundamental role in promoting and
protecting human rights. They should reinforce universal human rights stan-
dards, as contained in international human riphts instruments, anci -T.heir
protection, The World Conference on Human Rights endorses efforts under way
to strengthen these arrangements and to increase their effecliveness, while at

Ms. Cerna is on secondment from the Organization of American States 1o the United 2.
Nations Centre for Human Rights. The opinions expressed in this paper are her own and
not necessarily those of the United Nations or the Organization of American States.

1. Universal Declaration of Human Rights, adopted Dec. 10, 1948, G.A. Res. 217A, UM,

GAOR, 3rd Sess., at 71, U.N. Doc. A/810 (1948) (hereinafter Universal Declaration).

Alan Riding, A Rights Meot ’ ; ;
1995, Ag‘_ 17 celing, But Don’t Mention the Wronged, N.Y. Toas, 14 June
3. The Vienna Declaration and Programme of Action, adopted by The World Conference

?:; ]I—_‘[;.'mnn Rights 24 june 1993, U.N, Doc. A/Conf 157/24 (Part 1), at 20-46 {13 Oct
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the same time stressing the importance of cooperation with the United Nations
human rights activities. ‘ ‘

The \%led Conference on Human Rights reiterates the need to consider the
possibility of establishing regional and subregional arrangements iqr lJlE'.'
promotion and protection of human rights where they do not already exist.

Achieving a consensus on the reaffirmation of l'!.lc universality u‘f human
rights, forty-five.years after the adoption of the Universal Declar:"ll_hon,lu:rliuz
perhaps the most significant success of the Worlfl Conference. 0”pu| e
achievement in its proper perspective, however, it ShOL..ij be recallec dw
when the Universal Declaration was adopted, forty-eight states vo.te Im
favor of its adoption, none against, eight abstained (‘BYE!OTUSSIJ, Czec Ims‘o-
vakia, Poland, Saudi Arabia, the Ukraine, the Union of South Afrifa, the
Soviet Union, and Yugoslavia), and two were absent (Honduras ;!nd ‘ll-:l’f:;’,'n},
As we will examine further on, some of the s!alefy flhal abstained (I]I S(:_
because they were unable to accepl cerlain provisions .of the ]Un\l;rersa
Declaration. In Vienna, 172 states participated in the adoplion of the 1(::1:‘13
Declaration, having achieved a hard wfougi1t consensus. Because of luuz
repeatedly articulated challenge from diverse secl_ors, reafl'l.rmallog 0|1r1-.e.
universality of human rights had "lo be 'h;:mlynerfdnl;]‘;i;::e Vienna Declara

i in and again, almost lo the point of redu ;
thﬂ?ﬁ:mpfepCi"a%OW work leading to Vienna did not bode well for a
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coexistence and respect for pluralism and the principles of national savereignty,

non-interference in the internal affairs _of States and sell-determination of
peoples.”

Similarly, in the preamble to the Bangkok Declaration, the Asian stajes
also referred to their rich cultural traditions and noted “the contribution that
can be made to the World Conference by Asian countries with their diverse
and rich cultures and traditions.”’

Unlike the ancient African and Latin American cultures which effec-
tively have been destroyed by the ravages of colonialism, the Asian
civilizations maintained a direct link with the cultures and traditions of their
ancestors.” IL is, without doubt, this ancient cullural heritage, the region’s
enormous population, and its dramatic, relatively recent economic prosper-
ity which provided the Asian governments with the confidence to challenge
international human rights as a Western ideological imposition.

The Bangkok Declaration made thinly veiled references to what the
Asian stales considered intervention in their internal affairs and the
imposition of alien values:

Stressing he universality, objectivity and non-selectivity of all human rights and
the need to avoid the application of double standards in the implementation of
human rights and its politicization,

rule of contrary effect. The least controversial examples of the class are the
prohibition of the use of force, the law of genocide, the prinr_ip[_c .u'f racial non-
discrimination, crimes against humanity, and the rules prohibiting trade in
slaves and piracy. . ..

12. d.9 8.

13.  Rights and Humanity Round Table: Strengthening Commitment to the Universality of

Human Rights, 1 1(iv), World Conlerence on Human Rights Preparatory Committee:
Report of the Secretary General, U.N. GAOR, 4th, Sess., Agenda llem 6, at 4, LN Do,
AConf. 157/PCIA2IAdd. 7 (28 Apr. 19913) .
“14. As regards the catalopue of non-derogable rights, see the International rf:w-r-.?n'. o € '.;l.
and Political Riphts, adopted 16 Dec. 1966, art. 4, AL Res, 2200, LN GAOR, 21«

Some publicists of international law argue that all the rights set forth in
the Universal Declaration of Human Rights have become customary
international law and, as such, have achieved universal acceptance as
legally binding obligations on states." These civil, political, economic, and
social rights have been most widely recognized in constitutions around the
world.

In 1948, when the Universal Declaration was adopted, Eleanor Roosevelt,

" as Chair of the Commission on Human Rights, stated that the Declaration “is
not and does not purporl to be a statement of law or of legal obligation,” but

1'8; lase Beesermarn, Peoswies on P Bovesimne i | aw

' ' S (N0 Hontnotes omitted),

_ e 16 Kishare Mahbubani, An Asian Perspective on Human i shis and Freedom of the Press,
Sess., Supp. No, 16, at 52, U.N. Doc. A/316 (1966); the H""PL'““::’;“""‘;:;,;;' '”‘ 1 3, Status of Preparation of Publications, Studies and Documents for the World
Protection of Human Riphts and Tundamental rﬂ_‘{'riul_“‘.'(m" fii_f"l‘fv ”"‘(- - .-!"‘rm Canference, UN. Doc. A/Conl 157/PC/6 YA 28 (4 May 1993) (letter dated 29 Apr.
27(2), Furap. TS Mo, 5 [hereinafier European Convention;. See i) :‘ "”T ”":’\';p [ 1973 from the Permanent Representative of the Republic of singapore to the Coordinator
on the Law of Treaties, opened for signature 23 May 1969, arl. 53, LLN. boe ok of the Waorkd Conference on Human Rights)

30/27 (1960). A peremptory norm of general international law is defined as a “notm ot A7

accepted and recognized by the international community of states as a whale as a nor e

from which na dergation is permitted and which can be modified only by a subsequen
norm of gencral interational law having the same character.” Id.

See, e, the Montreal Statement of the Assembly for Human Rights (22-27 Mar. 1968)
Montreal Stalement, repritee i ] st Conen wom Jugists, June 1968, at 94 (statement
issucd by nongovernmental meeting of experts n human rights issues).

; Recognizing that the promotion of human rights should be encouraged by
P i ratory meetings had : ] ! 2
successful outcome on this "T’“e' ']f'hree !egjol';il;i._sfe[i}I? e E“i” Ams:‘:rican cuoperation and consensus, and not through confrontation and the imposition
n > 1n rica, « : 1 n
been held prior o the World Conlerence : of incompatible values . . .
NS nd Caribh‘;an region, and in Asia. At the end of each of these meelings, a .
8 . : f | to the particular concerns The Bangkok Declaration included a controversial statement that the
~ #Final Declaration” was adopted which referred to P C _ B ! ! ) : _
| .05 The preambles 1o the Latin American and Asian regional Asian states “[rlecognize that while human rights are universal in nature,
n. ( . . . s
of each .reglo P T ne cul In the preamble to the San Jose they must be considered in the context of a dynamic and evolving process
declarations referred to the regions’ cuitures. In the prea 3 ; 2 el . o -
: : ; . of international norm-setting, bearing in mind the significance of national
Declaration, the Latin American states: : : = : ! : o
- and regional particularities and various historical, cultural and religious
. of natior i i e . .
[rleaffirm{ed] that our countries represent a E‘Uag gro”i:ﬁbimﬁm bl various 2 backgrounds.”'® Perhaps in order to facilitate the consideration of human
s : 1 ac na e . 2 i . . S
common roots within a rich cuhur:!'. 'r;er:tage 1selsc:mne e i the search for rights in an Asian historical, cultural, and religious context, the Bangkok
iai at our roo : : b s :
peoples, ’Ehii’.‘ﬂ.“s '“l‘d ’?gf;“anm.;lémq through friendly dialogue, peaceful Declaration also supported the possibility of establishing a regional arrange-
collective solutions 10 p P ‘ ment for the promotion and protection of human rights in Asia."
S ——— : Some Weslern delegations, such as the United States, dismissed the | ;
&3 T . 14
i : ' ) s argument that any definition of human rights should take account of [
5. Final Declaration of the Regional Meeun{g fo;\ .;\!rlca ?I||lhe\:,rw};:;|d((f§:l2:rt:ct: ::—: ll-:':z;: . i
- Rights, Report of the Regional Meeting for Africa of the ¥Vor 3 g
B e v om0 LA 14 Nt 571 (04 v e
*r i . * 1 1 . .
1992); Final Declaration of the Reg,o;?llt‘lcc;:%;z’ l‘;:{ltllﬂ:lgggif;:;‘ Me:ling for Latin ) 6. San Jose Declarat:_on, supra note 5, preamble,
the World Conlerence on Human Rights, " i Human Rights (5an Jose, 18-22 I 7. Bangkok Declaration, supra note 5, preamble.
America and the Caribbean of the World Cﬂncerc;"fg?"m“c’,;‘a il F(E"h. 1993} {hereinafter ¥ & 8. For example, the Chinese characters, in which many modern Asians write today, were
Jan. 1993), al‘3. NCO'_"';," 5:’%:5:%:; 'n?‘:l\gr;!;:gionai Mecling, for Asia of the World invcr';:cd |houlsand_s af years ago, but have heen in continuous use.
f::m zmizi\lc_)eect):r?liz:w;n I::;;hlﬁ RcI;orl of the Regional Meeling for Asia of the World I?J- ?(?”%'- gk Declaration, supra note 5, preamble.
nier ' b . . a
anl‘erencn on Human Rights (Bangkok, 29 Mar.— 2 Apr. 1993), at 3, ANConl.157/ASRM/ . 149 26,
8 - AConl.157/PC/59 (7 Apr. 1993} (hereinafier Banpkok Declaration). .
3 ". 't
— = —
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“national and regional particularities and various historical, cultural and Other rules which probably have this special status include the principle of
religious backgrounds”'?—a direct reference to the language of this para- permanent sovereignly over natural resources and the principle of self-
z : : e Lo
graph in the Bangkok Declaration. What does it mean, in operational terms, determination.!
to consider the significance of these issues? Other preparalory mlcm';‘lﬁ" of I further attempting to define the catalogue of rights which have
nference, such as the Rights and Humanity Round Table on sehisved ulvers: ; B _ s
ki 'CD it t 1o the Unii,versalii of Human Rights, held at i -if Iuwersﬂ secepance: ‘[,1.5 ysefel to tnnsgll the positions of |
Strengthening Cpmml ment to : 52 1}’ b st Tha individuals who have been most critical of Western attitudes in the area of
Amman in April 1993, provided little guidance on Als GQUOSUOR.: 1. human rights. For example, Mr. Kishore Mahbubani, Deputy Secretary of
participants in the Round Table simply recommended that “the umversalrtl\,’ the Ministry of Foreign Affairs of the Republic of Singapore, was quite
. . . . * o W . 3 = . ]
of human rights requires respect for the diversity of faiths and cultures. critical of “the aggressive Western promotion of demerceacy, hian righls
and freedom of the press to the Third World at the end of the cold war.”*¢ He
conceded that:
THE CHALLENGE TO UNIVERSALITY _
both Asians and Westerners are human beings. They can agree on minimal
The Vienna Declaration and the regional declarations reiterated that all ;5:‘1':31?5 tl)flcllwhzed behavior I:1al both would like to live under. For example,
human rights—civil and political, as well as economic, social, and cul- - .:'-l:|(|| 3¢ ff‘ﬁ ‘(J”}‘l”}h no s -}WCF‘(- no arbitrary killings, no disappearances
tural—should be implemented simultaneously, and that neither set of rights ARCLIIRESION : e nig “'[”{” 5"3”'"‘HI down of innocent demonstrators, no
Al— 3 ; nprisonment without careful review, These rights should be upheld
: he my g ou upheld not only
dence over the other. The challenge to the concept of the . | ot e
sht?uld la.ke pl'e*I::E i e hcia. had o 84 will for moral reasons. There are sound functional reasons. Any society which is at
universality of human rights coming primarily ' odds with its best and brightest and shoots them down when they demonstrate
“private” rights. peacefully, as Myanmar did, is headed for trouble. Most Asian societies do not
illi I i lity of a certain core group of . be i s ol - :
All states are Wlnlﬂg to accepl the universalily e ; want to be in the position that Myanmar is in today, a nation at odds with
rights. These are the rights that are listed in the human rights treaties as itself."”
“non-derogable” rights or are considered jus cogens." (ILi¢ interesti G
_ . esting to note that, while Singapore formed part of the consensus
The major distinguishing feature of such rules [of jus cogens] is Ih.r_'lr at Vienna, it has not ratified any of the UN human rights instruments for
relative indelibility. They are rules of customary law which cannot be set aside which there are treaty bodies menitoring implementation).
g- by treaty or acquiescence but only by the formation of a subsequent customary
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rather that it is “lo serve as a common standard of achievement for all
peoples of all nations.”" In 1968, at the first World Conference on Human
Rights, the international community proclaimed: “The Universal Declara-
tion of Human Rights stales a common understanding of the peoples of the
world concerning the inalienable and inviolable rights of all members of the
human family and conslitutes an obligation for the members of the
international community.”*

Although the rights set forth in the Universal Declaration have been
incorporated into many constitutions in the world, most publicists do not
consider the entire Declaration to have become custom and thereby legally
binding. The entire document failed to crystalize into custom bhecause, since
1948, certain provisions have not been universally accepted. These provi-
sions regard private rights which relate to the private sphere or personal life
of the individual. These rights have traditionally been covered by religious
law; they still are in many countries.

This private sphere, which deals with issues such as religion, culture,
the status of women, the right to marry and to divorce and to remarry, the
protection of children, the question of choice as regards family planning,
and the like, is a domain in which the mosl serious challenges lo the
universality of human rights arise.

In 1948, the first clause of Article 18 of the Universal Declaralion—
“Everyone has the right to freedom of thought, conscience and religion”?'-
was acceplable to all religious faiths. However, the second clause—"this
right includes (reedom to change his religion or beliel”22—created problems
for some Muslim states. They pointed out that the Koran forbids a Muslim to
change his religion and criticized the Christian missionaries who sought o
converl Muslims to Christianity. Saudi Arabia abstained on the final vote on
the Universal Declaration in 1948 because of this clause. (Saudi Arabia, il
should be noted in this context, is another slate that has not ratified any of
the United Nations human rights instruments for which there are trealy

bodies monitoring implementation).

The number of states parties lo an international treaty provides some
evidence of universalily, or the acceptance of the norms in that treaty by the
international community. As of 1 September 1993, the nine UN human
rights instruments for which there are treaty bodies monitoring implementa-

~

19.  General Assembly Adopts Declaration of Human Rights (statement by Mrs. ranklin D.

Roosevelt, US Representative 1o the U.N GAOR, 9 Dec. 1948), Der'r St Buw, 19 Dec.

1948, at 751.

20. Proclamation of Tcheran, T 2, International Conference on Human Rights, 22 Apr. - 13
May 1968, U.N. GAOR, 23rd Sess., U.N. Doc. ANConl. 32/41 (1968) (emphasis added).

21.  Universal Declaration, supra note 1, art. 18.
22, Id.
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As of 1 September 1993, 169 member states of the United Nations (of a total
membership of 184 states) and three non-member states were a party (o one
or more of these instruments and fifteen member stales were not a party o
any.

A state’s ratification of an international human rights instrument is not
sufficient evidence that the state, in fact, observes the provisions of that
instrument. The four Geneva Conventions of 1949% have the greatesl
number of states parties of any human rights/humanitarian law instrument.
Yet the Geneva Conventions are honored perhaps more in the breach than
in their observance. The converse is also not conclusive evidence of the
contrary. For example, sevenly-six states have become parties o the
Convention Against Torture; yet Amnesty International charges that more
than 110 states today continue to practice torture™'—il does not follow that
all states which have not become patties to this Convention are engaging in
the practice of torture.

Nonetheless, becoming parly lo an international human rights treaty is
evidence of a state’s intent to be legally bound by the provisions of that
instrument. In that context, it is interesling to look at the reservations which
states have made 1o the newest human rights treaty, the Convention on the
Rights of the Child. A surprisingly large number of Alrican and Asian stales
have made reservations to this Convention.

Kuwait, for example, reserved “on all provisions of the Convention that
[were] incompatible with the laws of Islamic Shari'a and the local statutes in
effect.”™ Similarly, Afghanistan, Egypt, Iran, Jordan, the Maldives, Pakistan,
and Qatar all invoked Shari‘a law as an obstacle to the full implementation
of the provisions of the Convention. Some states, such as Djibouti,
undertook to adhere 1o the Convention 1o the extent that its provisions and
articles were compatible with their religions and traditions.” Other states,
such as Indonesia, ratified the Convention by slating that its ratification
#|did) not imply the acceptance of obligations going beyond the Constitu-
tional limits nor the acceptance of any obligation o introduce any right
beyond those prescribed under the Constitution.”" Several Weslern coun-
tries (Finland, Germany, Ireland, Norway, Portugal, and Sweden) objected
10 these reservations as “incompatible wilh the object and purpose of the

Convention.”™ Curiously, they neither demanded the wilhdrawal of these

.

12, Geneva Conventions, opened for signature 12 Aug, 1949, 75 U.N.T.5. 31,

33, See gcnnrﬂ”y Anrarsty bat't, Ammrsty Ity Riroris 1989-1993 (1990-1994).

34, U.N., Mutnwateea Treanies DErositen witk TH Secrerary-Genrag {s1atus as or 31 Dic 19921, at
192, U.N. Doc. ST/LEG/SER.E/11, U.N. Sales No. E.93.V.11 (1993).

35. Id. at 190-92. 3

36. Id. at 190.

37, Id. at 192

38. Id. at 194-95.

T e

39. Jochen Frowein, Presentation al the 2d
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lIDII’l. have been ratified or acceded to by the following number of states
{w uc;1 alre not necessarily member states of the United Nations):
1) the International Coven i ‘ |
. ' al Covenant on Economic, Social and
Rights?'—124 states parties; . e

Z:l lhc I iern ‘“U“tll C”V(“,‘” Nk o [.]Vl! ant F‘ Iltlt a! Rl Il ( I R —
« [1 N J (o]

3) the Optional Protocol o
E : the CCPR f{on the right of indivi
petition)**—seventy-four states parties; e SRS

| 4) the Second Optional Protocol to the CCPR, Aiming at the Abglition of
the Death Penalty*—nineteen slates part »s;

r . - . . ?
1 ‘,:] I|‘in I!Ilernnllnnnl Convention on e Flimination of All Forms of
Racial Discrimination?’—137 states parties;

lell'.e International Convention on the Suppression and Punishment of
the Crime of Apartheid™—ninety-seven states parties; ‘

7) the Convention on the Climinati

' imination of All Forms of Discriminati

against Women?’—125 states parties; ‘ o

s 8) I.lhe TConvenlion Against Torture and Other Cruel, Inhuman or
egrading Trealment or Punishment™ (Conventi inst.

‘ 2 ntion against T —sey-
enly-six slales parties; ’ orturel e
9) }he IConvention on the Rights of the Child’'—146 states parties

This list prowdes‘ some information: for example, the international
u)lnsc:;lsus on the .abolmon of the death penalty is still quite limited; on the
other hand, there is an apparent consensus to protect the rights of lh'e child

23,

Imernational Covenant on Economic, Social 3
! ant « . Sucial and Cultural Riphts, adopted 16 D
’ l(‘.)\. Res. 2200, U.N. GAOR, 214 Sess,, Supp. No. 16, al 4‘.%. U.N. DIUC Ng;l%chiggbsﬁ{;,
2-5. rgletnah?:al Covenant on Civil and Political Rights, supra note 14 . .
5. ptional Protocol to the International Covenant on (fi\-.«:l litical Ri
2 : E and Political Rights,

Dec. 1966, G.A. Res. 2200, U.N. GAOR, 215t Sess., Supp. No. 16, at ;386 Uadopft’d R
6316 (1966). 0 atoh B Boc. W
Second Optional Protocol 1o the Internati

1O rotoc >rnational Covenant on Civil *oliti i
;‘\)-r;mg at the Abolition of the Death Penalty, adopted 15 Dec. iI\“'.;Bgr."-("- L\O'E;a14§;%glas.
U.N. GAOR, 44th e, Supp. No. 49, at 206, ULN. Dor. A/A4/324 (1989). '

2 onvention on the Elimination of All Fo i iscriminati
adopted 7 Mar. 1966, G.A. Res. 2106A, U.N. GAOR 2;}:‘}1‘5522""{3‘;:‘“ DP;SC”:“'"ENO"-
U.N. Doc. A/6014 (1965). R Sopp Hon M ava
International Convention on the Su i
ppression and Punishment of the Crim i

laJdopred 30 Nov. 1973, G.A. Res. 3068, U.N. GAOR, 28th Sess.. Sue i:ui {;%mhmd'
U.N. Doc. A8030 (1973). L

onvention on the Elimination of All Forms of Discriminali i ome!

crimination Against W

[lJE Dec, 1979, G.A. Res. 34/180, U.N. GAOR, 34th Sess., Su 4 No. 46 n‘. e

oc. A/34/46 (1979). SRR
Convention Against Torture and Oth

on er Cruel, Inhuman or Degradi
Punishment, adopted 10 Dec. 1984, G.A. Res. 39/46, U.N GAOlggriagang s-rsmf.“.hmmhlOr
51, at 197, UN. Doc. 30/51 (1984 R
onvention on the Rights of the Child, adopted 20 N

' ov. 1989, G.

GAOR, 44th Sess., U.N, Doc. ARES/44/25 (1989). i

26.

27,

28,

29,

30.

31,
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reservations, nor did they object t i
s o the Conven ing i
the states that formulated them., i

I!le llﬂl“‘ l\CI(’. 1S lht“ cerlam 'i.(}CIEIIQS are lell|||g 0
L 1
‘. assume
alleady covers l|l|5 le“("“- II||5 lEIISIUIl I‘JelWEEH lhe UllWBIS&llly 0‘ norms in

lhe p Ve le Sp - !, - «

e a e p g s/lra Il
|I|' rva !Iel lld ” competin IQ[I 10U fl dl“()]lal [aw IelldEIS a
I lf_‘tll:lll()i IEI| IIU“lr]“ ||ghl5 norms w

hich i
s have not become part of jus cogens

International  hut i

N : man rights law has, in

L - hum, ) v has, some sense, become

qla;s.cl;:ulie io(; religion in secular societies. It aims to eslabli;h a minim::i

‘ arc i

fharida .l.o ecency, a common denominator of what is morally acceptabl
a civilized society. For this reason, region / g

al hu i
have been more successful s 4 Rietpts

: in securing complian i i ationa

v ' ] g pliance with intern n

uman I‘IghlS norms; there is a shared hislory gEUgraphy and, in l!:Cll'r'll
s s ' e

E??Ies,l language and religion, as well as a commonality of values. Interest
5 . . i )
de;}e);, T:}o\;?;zv(:;,f:I::“rjeglonal Isupervlsor"y human rights bodies have tended to
o ol . ;,‘ s or cultural particularities which generally are found
within the private sphere—rather than finding the particul
ible with the common standard and the ;1 ! "l ‘ bli
regional instrument, S S

arities incompat-
ations under the

REGIONAL HUMAN RIGHTS BODIES AND UNIVERSALITY

Th [ [ i
e role of regional supervisory bodies for the protection of hum

two-fold: an rights is

1. lo provi ) i
provide an emergency device when somelhing basically goes

!) | 4 Coul lly « d | 2 a i rm ”IP Wor C
Wrong in oun N (9] I'-'. (hle IO IﬂfD T

2 i ini
to provide a common minimum human rights standard for the region
’

“or what Pr i
8 at f.ofes§{:r .Juchen Frowein has called (in the Curopean context) tl
«“constitutionalization of Europe.”" R

3150::ﬁe\:ﬁg:ie[)'ecIa;auor-. real'f.ir.ms the universality of human rights, but
e rglgna Ipart:cula'nlles should be borne in mind. Can human
e egional and universal at the same time? Are there regional

rights norms? Probably not, but as the hard cases in the region:l

systems pr i i
t); prove, deference to regional particularities slows down the creati
of a regional common standard. S

Joint Conference of the American Society of

Int rnational Vi I IIﬂlg t H. e
e tional Law and l} e Nl:derlalldse Veremgmg oor Internatiol ech (The ﬂg
. ue,

July 1993),
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An example of a European regional particularity presented |lselfR|!!I|11!l1::
Johnston v. Ireland*" case before the Eurn[‘}(.'ar\ Cou_rl of Hnin;.‘mlI .q.,lh__
Petitioners in the case challenged the prohibition on divorce “QL‘l orth in . e
Irish Constitution.*! They argued that a right to dwqrcc was in mrel;.; nlulmus.wﬁ
right lo marry, protected by the European.(“.r.nwennon onll fuman : i h;d
that thousands of couples were denied lhelrr_l.ght to marry recause they h?
been unable, under Irish law, to divorce their previous 5|)(1L|:ics. e i

On the day of the oral arguments before the European (_ourl,lll e Iri J
government held an overwhelmingly supporled rc(ercn(!'umlon :l?qifitlf;f
Pressured by Irish public opinion on the issue, the (ic:r]nshlllu_lfona. Sl:-pl,-;nd
the prohibition on divorce, and the importance of (_-jll 1olic |ls‘n‘1 |:; .{fm",{
the court issued a judgment denying the right claimed. e c

. : Ke
distinguished Article 12 of the Curopean Convention from Atticle 16 of l|‘14e4
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Declaration of the Rights and Duties of Man.*' Article | of the American
Declaration stated that “[e}very human being has the right to life, liberty and
the security of his person.”*? As the American Declaration did not directly
address the issue of abortion, the Commission looked to the 'Agnerican
Convention, reasoning that the two human rights instruments were, by
nature, compatible. The travaux preparatoires to the American Convention
revealed that it was not the intent of the drafters to prohibit abortion where
it was legal. To accommodate the countries in which abortion was legal and
to render the protection of Article 4 less absolute, the drafters added the
phrase “in general.”** Consequently, the Commission was able to find that
the US Supreme Courl decision legalizing abortion was not in violation of
the American Declaration.*

Roe v. Wacle, however, had virtually made abortion available upon

Uni | Declaration of Human Rights, upon which Article 12 was basec reqquest during the first trimester of pregnancy; abortion in the United States
niversal Declaratic : 5,

i ided “equal rights as to marriage, during marriage and at its was not Iimil.eti to emergency cases as were the few examples of Latin
Article !6 I’:ﬂ"" sl ‘ ) Juded that, because this phrase was not American legislation allowing abortion (for example, to save the mother’s
dissolution. .1hc :,nurE{ cunt,az chven’liOH the Convention was not life or in the case or rape). The common regional standard was to
'!nrcrpor.‘lle{l into 1 10_ .Ulﬁpli divorce:™ lhcrt;ft“'(‘-, the Irish prohibition on _ criminalize abortion, in line with the dictates of the Catholic Church, which
intended 1o guarantcea g - r Convention.*” The court : absolutely prohibits abortion, even in the case of rape.
divorce was not incompatible with the European O il s b
effectively ignored the comimon, regional standard of the right to e,

i in mosl European slales. . ) i
IﬂlowSzi]:-l;:;LarbtliifI;cnce o regional particularities has ucal:(r.rcrll 1:1 {l:‘:zl;:ll‘zf; ! CONCLUSION
. ic iti i iroup, seekin e E ]
! American system. A Cal|(1:0|:;lp:a‘;gc?ég‘;ﬁ;?:gka%grlion,‘“ b%ought a case ] What conclusion can be drawn from this conflict between the purported
the 1973 US SUPTCTF‘ o ission on IHuman Rights.*” The class action, ] universality of international human rights law and the limitations placed on
before the Inter-American CTT"::‘ sachusetts in 1973, based its claim on 1 universal acceplance of these norms by the different cultural and religious
on behalf of fetuses ;.lhorhg in nl:'il;-r: on Human Rights: “Every person has ; systems prevailing in the world? Can a system of international human rights
/‘\rlic}cltz ::,f|l1|li:i':i1:r|liz:l?5:‘:::§d This right shall be protected by law and, norms be called truly universal as long as one state still refuses to accept
the ngh ¥ . (0 msn A them?
in general, from the .m.::;r;n‘l flf;d"ig:",?:ﬁed the American Convention, 3 For example, a common argument is that Islamic law stands in stark
Becaus_e !he Um%e di - its poverning rulcs. applied the American ] opposition o the Universal Declaration of Human Rights** The Universal
the Commission, according 10 1is § & ' : Declaration guarantees the freedom to choose one’s religion® and spouse,”
: both of which are restricted under Islamic law. Some commentators argue
—————— 5
40. Johnston v. lreland, App. No. 9697/82, 9 Eur. H.R. Rep. 203 (1987). ~
_At Consr, art. 41, §_3. cl. 2, - & B 51.  Regulations of the Inter-American Commission on Human Rights, art. 48, Inter-Am,
~42. European Convention, supra note 14, at. 12. - C.H.R,, 49th Sess., 660th mig., in Hanpsoox or Existing Rutes Pertammg 10 Husan Ricirs e
43. 9 Eur. HR. Rep. at 228. ' ® 1 InERAMERICAN Svstem, at 138, OEA/ser. LV 11,60, doc. 28 (1983).
44. Id.at219. ] | an. 16. > 52. American Declaration of the Rights and Duties of Man, signed 2 May 1948, art. 1, O.A.S.
45. Universal Declaration, supra note i, a £ § Official Rec. OEASser. LV, 23, doc. 21, rev. 6 {English 1979).
46, 9 Eur.zl-;gl. Rep. at 219, 1 ' _53‘ Case 2141 at 39-42.
:; ﬁ:‘:‘v' Wesdo, 10 a3, 113 (19750 Alser. UV/11.54, doc. 9 rev. 1 (1981), '\ i ":: ::-:q;‘llli:;rnmm, Islam vs. Democracy, Comiary, lan. 1993, at 35, 38,
gl 'll 4LCIm:lr:-r;:ir;ﬁct;‘:ll.iilig;l(R)il,'m?.:r;fgned Ii ":0\'- 1‘9'(‘9- art. 4(1), O.A 5. Official 56.  Universal Declaration, supra note 1, art. 18,
3 ﬁif'éﬁifséif'._nml. 23, doc. 21, rev. 6 (English 1979). 4 34 it 18
i
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that it is not Islam that the West has to fear as its great, new ideological
competitor after the fall of Communism; rather the West should fear the
ideology of “soft authorilarianism” coming from Asia’s most prosperous
states.® There is also the complication of states reserving the right to .
implement an international human rights instrument only to the extent that . -
ildlzles not conflict with national conslgi{ulions and laws. Are these all attacks DIANA: A Human nghts Database
on the universality of human rights?
The only possible answer is that achieving universal acceptance of
international human rights norms is a process, and different norms occupy ' 0
different places on the continuum. Change and acceptance of these norms Nicholas D. Finke
must ultimately come from within the region and cannot be imposed by Taylor Fitchett
outside forces. The creation of a regional human rights arrangement Harold Koh
provides for its participants an accelerated acceptance in the region of a Ronald Slye
catalogue of international human rights norms. States with similar history,
language, geography, religion, and culture have a greater influence r:l'wrki
ing the behavior of states which fail to respect the common regiona T R s .
de%mminator of decency. States outside the region, which cannot claim r:;g;;; é’;(:rr;nis:s%ci::”r E;mlr‘Jlng 5_Ch0|ﬂf5 from all disciplines that the
such ties, do not have the same influence. ; COIpIER TAleris of hwmna r(; j} l! )rl:jtrles be hroqghl to the desktop. The :
Finally, there are no regional human rights norms; there are only 3 delivery of dOCUrﬁenlalion ;0 r ihts literature invites both the electronic _1
regional arrangements which supervise compliance with international éﬁ of order i5oh the burseorin I‘f:'"o‘e areas Of the Wor!d qnd the imposition &
standards. The international supervisory bodies must realize that the : tion technology that Eas b & !;rattllre of this dynamic field. The informa- ’
international norms dealing with rights tnat affect the private sphere of creited: Few gpolemial foreen eveloped over the past several years has 2
human activity will take the longest time to achieve universal acceptance. information that will ﬁcmhl{;rﬁanlzatfon, retrieval, Iand d?ssemi"a“"" of i’r.q
. acilitate the review of human rights literature. 1
Q A consortium of law librarians, university-based human rights centers :
™ . and .o.lher non-governmental human rights organizalions is undertakin .anr "
58. James Walsh, Asia’s Different Drum, Twse (lar't), 14 June 1993, at 50. ambitious project combining the evolving “information hi hway” a dgn i l
needs of human rights advoc Giyay onathe

ates and researchers around the w.
_ nan rigt ; orld for
timely, authoritative literature in their discipline. The project i titled DIANA

in honor of Diana Vincent-Daviss (1943-1993)," the former Librarian of Yal
Law School and Deputy Director of the Orville H. Schell, Jr. Center ‘fer
. Ir.1.l.err'1alipna| Human Rights at Yale Law School. DIANA wi'II [;romote l!:J
creation, organization, dissemination and preservation of prima anz
secondary electronic materials critical to human rights research. i

A prololype of DIANA currently exists on the Internet on a World Wide

Web server at the University of Cincinnati College of Law.? The prototype

1.

-

ti::::r:‘r‘;nrsir;l-Dlav}si was ?uc first woman to head the librarios of both the New York

sity school of Law and Yale Law School. Sh i

_ 2 La - ahe was especially known for h

in the arcas of preservation of librar i i : okl -
: ary materials and inter i

numeraus publications in those are 4 it s N

_ i as include a three-part research guide on h i

law publls_hr:d in the N.Y.U. Journal of International Law and I"olirigcs (15‘};:! ;J"Jaﬂ Nghl.‘l-
of International Law and Politics, 212-87 11982)) Y- Journa
2. Thenternet is a loose coll ‘

ection of thousands of com
! ptHer nety v
of people around the wor ; o

ailable to millio
Id. It was born some twenty years ago as of

a US Department of
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your own inclinations. Should you prevaricate or hesitate to
face the truth you will have to account for it, for God is aware
of what you do." (Qur'an, Surah 4, Al-Nisa, v. 135)

Buddhism: According to the Buddha, there are five facts
which everyone should contemplate again and again:

1)  Iam subject to decay, and I cannot escape it.

2) Iam subject to disease, and I cannot escape 1t.

3) Iam subject to death, and I cannot escape it.

4)  There will be separation from all that are dear and
beloved to me.

5)  1am owner of my deeds. Whatever deed 1 do, whether
good or bad, I shall become heir to it.

Anthologies of stories gleaned from the folk culture are avail-
able in every country. Many of these stories are familiar to the
people and, like Aesop's fables, they can be used in teachings
and trainings to put across the message of harmonious and
equitable social development, in which the grassroots people
are given their rightful role, status and dignity.

A manual is now under preparation by ACFOD where
many such references from the four major religions of West
Asia are given in detail. Collections of effective stories,
writings and religious quotations can be made by each worker
so that a more complete account can be published in the future
as a firm basis in religious faith for the place of justice, peace
and human rights in human development

Fr. R.W. Timm

others desperate enough to sell their child for a pittance. In
1984, the Malaysian Marine Police rescued four babies who
had been stuffed in suitcases and were being smuggled from
Thailand into Malaysia. They had almost suffocated to death,
In December 1987, a one-year-old baby girl was thrown into
the river by her captors when police raided the house in
Southern Thailand where she was being hidden. The child was
in a serious condition when she was found by the police and

died later. (Source: Newsletter of the Union of Civil Liberties,
Thailand.)

2. In February 1988, nine deaths, all suicides by cotton
farmers (including three women) were reported within a two-
month period in the Prakasam district of Andhra Pradesh in
India. All the victims were young, below 30 years of age.
They were all small farmers cultivating cotton for the last
four years. They had pledged their families' ornaments to meet
the costs of raising the crop. The farmes borrowed heavily to
make huge investments. But the returns were poor. Two
factors were responsible. One was the “white fly” menace.
The other, even more dangerous, was the sale of spurious
pesticides, supplied by “vultures” out to exploit them. One
such “vulture” was reportedly the son of a Minister. The
heavy debt burden and consequent humiliation prompted
some of the suicides. In the case of the three women, there were
pressures from their in-laws. The District Collector of the
area stated that arrangements wer being made to provide
compensation of Rs 3,000 to each victim's family under the
Social Security insurance scheme. He assured that nocriminal
action would be taken against the victims families on humani-

tarian grounds. (Source: Indian Express.)

3. Residents in a northeastern province in China are fight-
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Grassroots Perspectives in Asia
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Is it Enough?

Human rights activism in the U.S. and Europe today is not the
same as human rights activism in Asia today. Indeed, human
rights paradigms and practices evolved in the West might well
prove to be inadequate to the task of redressing the inhuman
wrongs that result from human rights violations currently
taking place in Asia with such frequency and on so widespread
a scale. But human misery and suffering, like human rights
violations in the abstract, can tend to lose their power to
generate ruth and indignation when they are so frequent as to
be endemic and so pervasive as to become commonplace. The
printed word documents horror story after horror story and yet
the international community seems unmoved and unmoveable.
Three examples of human rights problems, typical of Asia,
underscore the point:

1. A few years ago an infant was used by drug carriers to
smuggle narcotics from Thailand into Ma'aysia. The drug
carriers killed the child, stuffed it with herol, , then wrapped it
up and carried the “sleeping” child across the border. Though
the gruesome incident has been denied by the authorities, the
fact remains that, for the last decade, children have been
smuggled from Thailand to Malaysia for crime, prostitution,
cheap labour, and especially for illegal adoption. The reason
behind this active trade is the great demand for babies in
Malaysia. The gangs involved in the trade abduct the

children or else buy them from prostitutes, unwed mothers,
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ing against serious and unabated ecological degradation oc-
curring as aresultof the governmentis developmental activities.
They claim that their livelihood and their very survival are
threatened. They are faced with leaving their homes and lands

or else face slow death. (Source: The New York Times.)

These, and countless other “case studies” are not generally
viewed by the international community as involving human
rights problems and therein lies the key to the dismal record,
over the last 40 years, in the realization of the rights of the
disadvantaged. Crucial but disturbing questions need to be
asked. Who are the disadvantaged and how did they become
victims of denial of humanrights? Why does such victimization
take place predominantly at grassroots level? Who are the
victimizers and why have they not been he 1 accountable to
human rights standards? What gaps in existing international
human rights machinery and what flaws in existing international
human rights conceptualization have led to a frustrating im-
potence, not only in realizing the human rights of the disad-
vantaged but also in preventing utterly inhuman wrongs?

Any effort to address these questions requires an understand-
ing of why the Third World has rejected Western liberal
paradigms of human rights and of the emerging Third World
human rights empowerment approach.

X i "

II
The Baby and the Bathwater
In the decades after decolonization, several serious,_ Third

World scholars began to voice a trenchant criticism of the
Western liberal human rights paradigm. They were accused of




tection strongly relies on regional systems which can better

take into account regional paticularities with regard to the

implementation of human rights. All too often, universality

has been invoked as an excuse by the West to justify cultural
t imperialism and certainly U.S. State Department practice has

tended to use human rights to impose economic ideologies of

capitalism and the free market system.

having thrown out the baby with the bathwater. But the fact
remains that their critique was essential to exploding four
myths that dominate Western thinking about human rights:

1.  The myth of harmony would have us believe that it is
truly possible to increasingly realize the rights of all without
there being any losers. But this is wishful thinking. Both :
between countries and within countries, the rights of the have ; ) , )
nots can only be successfully realized by restricting the rights ; 3. 'ﬁ‘—mﬂh—‘?—f—ﬂqﬂl—‘ﬂ* While theoretically all persons are
of the haves. This was quite candidly and blatantly admitted as equal, 1n pracuiee some urc'clcar‘i‘y Hore cqual.[h:‘m others. In !
far back as 1948 by George Kennan (the then Head of the U.S. the words of a Philippine NGO all that there is, is all for the
State Department Pianning Staff) who stated: strong a'nd none for the weak. Re_cogmzmg this fact of life, the

Philippine national hero, Jose Rizal, urged that, “those who
have less in life should have more in law.” But this is all too
rare in practice.

: “We have about 50% of the worlds wealth, but
only 6.3% of its population.... In this situation we cannot fail
to be the object of envy and resentment... Our real task... is to
maintain this position of disparity without positive detriment to
our national security... To do so we will have to dispense with

y  all sentimentality and day dreaming.. We should cease talk

' about vague and unreal objectives such as human rights, the
raising of living standards and democratization. The less we
are then hampered by idealistic slogans, the better.” (As
quoted by Noam Chomsky, The Managua Lectures, p. 15,
Boston, 1989.)

4. The myth of governmental lawfulness. Human rights in
the West developed in societies where governments were
essentially law abiding. Human rights then came into play to
correct the occasional aberrations of the state machinery.
However, in much of the Third World, we face large-scale
governmental lawlessness. The chief lawmakers are also the

‘ chief lawbreakers. In such a context, human rights assume
even greater significance but call for different strategies of
enforcement.

Indeed, many of the human rights violations occurring in Asia
today can be traced to the causal relationship that exists
between need in the Third World and greed in the First World.

There are many reasons for Third World rejection of Western
liberal paradigms of human rights. Some of these stem from
some of the values embodied in the Western articulation of
, rights. They are individual-oriented and rely on adversarial
4 procedures for their implementation. There is an emphasis on
vindication of right rather than conciliation and consensual
give and take. Their emphasis on individual property and the

2. The myth of universality. While the values enshrined in
humasn rights might be truly universal, itis a myth to believe i
that universal consensus exists about living up to such values.
While human rights may be of a universal nature, their pro-

ind-ividuals right of privacy are culturally alien to societies sﬁ%‘rage) may be existentially meaningless for i Sl

which are organised around social groupings such as the clan The issues are not really "brcad“’ angj(Jszor c;[S victims”.

orthe extended family. Moreover, the process for international abstract. But rather who has how g r r}::e:f 01;11 in the
cn'forc_ernent of human rights has tended to reek of hypocrisy _ at what cost o others, and why IIlu.thome hcac t;Oohr bow long, )

with powerful countries adopting holier-than-thou attitudes in ‘ freedom: others have f,rec A dlittle hre;;i)r L rcaﬁ.and ‘
declaring, “Do as I say and not as I do”. Many Third World others have half-a-loaf with or without freednon-eatij i

cpunmcs have tended to feel that Western concepts of human others have a precarious mix where i l{]}m(,i 'e:‘n sn.ll

nghts emphasize stability rather than social change. Hence, ' (and possibly all) freedoms are bartered awa é o red if certain

wrhllfa tht?y may be appropriate in countries with an egalitarian ; cruel formula for exploitation at work th‘rm; yll1 C[;VI((;ICSS =
FhStI‘lbll[lOD of wealth, resources and power, they can be ing world, both between the disadvanta edg o:inht." evelops

1nv0kv;-:d as an obstacle to the process of redistributive justice in ments as well as between the disadvt-li ” ar:i t ;,11' govemn- |
countries marked by highly-skewed patterns of distribution of private actors. The problem of human ‘ri h%: ; AR potveril! |
re59urcc§ and power. It is also felt that certain Western mass poverty, is one of redistribution nfgcce.qsn s:(tjua;lons of :
articulations of human rights might be appropriate in It is one of taking economic, social "md c 11‘ 'a!n 3 nccd;.
monocultural societies but fail to address the problems and ously and, in this regard, the e‘x cri;:n’c‘c s ]ll 1urd 43gh[s seri-

needs of plural societies. Hence the inadequacies in the been disappointing. Thf;réhas [fcen rcpeated:e;:f;mgﬁifl:a;

protection of minorities in the current international human

rights system. all human rights are of equal importance and repeated reaffir-

mation of the interdependence of the two sets of rights (civil

and political on the one hand and economic social
| | . | . and cultural
But, most of all, Western liberal paradigms of human rights on the other). Nevertheless, civil and political rights have

have three major flaws:
jor flaws: tended to become the focus of international human rights
advocacy while economic, social and cultural rights have

The:ﬁrstoftheserelates to basic human needs and to economic, 3 tended to become the focus of international develo

social, anF! cultural rights. Both classical and contemporary ) assistance. Somehow, in the process, economic sociglmcnc;

Western liberal thought from John Stuart Mills to John Rawls ; cultural rights have suffered a dow;igrading ‘Thc han
5 : y have

--has tended to ignore the problematic of basic human needs.
This problematic often gets translated, both in human rights
thought and in action, as a conflict between “bread” and
“freedom”. Freedom usually wins with the liberal conceptions
of rights. Despite the awareness that, as the Indian Jurist
Upendra Baxi reminds us, “without bread, freedom of speech
and assembly, of association, of conscience and religion, of
political participation (even through symbolic universal adult

bo‘cmp:: something to be realized gradually within the resource
Constraints of states and governments. They have, moreover,
been used asa justification for curbing civil and political rights.
Thus, certain developing country governments have been
advocating a “trade off” whereby certain curbs on civil and
political rights are justified in order to attain the economic
chelopmcnt necessary to meet economiic, social and cultural
rights. Yethistory has shown that such a trade off has produced
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neither development nor human rights. The dichotomy
between the two sets of rights has been greatly exaggerated and
the symbiotic nature of their relationship often ignored. Fail-
ure to realize the economic, social and cultural rights of the
disadvantaged has meant that their ability to effectively
exercise civil and political rights has been considerably
curtailed.

A second flaw in conventional and modern human rights
thinking results from its being excessively state-centered,
thereby neglecting the problems of human rights in the domain
of civil society. The liberal discourse on rights is focused
primarily on the rights of citizens against the State. Rights may
not be transgressed by State power and authority. But from the
point of view of a victim of human rights violations, it makes
little difference whether the violator is the State; or a powerful
landowner or employer; or a multinational corporation; or a
bilateral or multilateral development assistance agency. The
human harm and human suffering remains as acute and indeed
problems of securing relief and redress may be greater in
pursuing non-state actors than the State. As Upendra Baxi
reminds us,

“The rights of the citizen against the State are also rights
of man over man and of man over nature. Rights become
manifestations of politically protected power... Thus liberty,
as freedom with which the State and the law shall not interfere,
1s everyones human right: of the prince as well as of the pauper.
At the same time, in civil society, the very exercise of
liberty creates space for domination by some over others.
There is no assurance at all that human rights, as rights against
the State, will not be employed so as to cause lawful harm to
others. Indeed, heretical though it may seem, one way to
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as violence. But violation of the rights of the impoverished to

remain human is not labeled as violence. This is a perplexing
issue which must be addressed. The use of violence of any
person must be brought under a regime of human rights law.
Otherwise, as the experience in Sri Lanka and the Punjab
shows, the grossest violations of human rights can be justified
in the very name of human rights. Violence spawns violence
and force begets force in a vicious, ever-escalating spiral
towards self-destruction. Terrorism provokes and promotes
State terrorismin response. State terrorismincites and inflames
terrorist responses. Internal armed conflict is a fact of life in
many Asian states. If the weak and disadvantaged are to be
protected, the violence of both State and non-state actors must
be denounced as giving rise to human rights violations. In this
respect, the growing gap between international human rights
law and international humanitarian law must be closed.

Given these flaws, it hardly is surprising that those in the Third
World who take human rights and human suffering seriously,
have rejected Western liberal approaches to human rights and
pose the rhetorical question, “Is it enough 7"

11

The Participatory Human Rights - Empowerment Ap-
proach

Instead, Third World human rights activists have been working
to develop an alternative approach to human rights activism.
This approach places fundamental importance on the organis-
ing of victim groups. Individually, victims are powerless. But
collectively, the strength of their numbers enables them to
develop a countervailing power in demanding redress or in
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formulate rights to liberty will be to say that these rights
consist in the conferral of capacities in men to engage in
causing lawful harm to others.” Basic £oes on o state:

Thus, a capitalist farmer in a “green revolution” area has the
right to hire migrant labour at low wages. He has the right to
useany amountof chemical fertilizers, herbicides and defoliants,
all affecting, sooner or later, both the uality of the soil and
genetic diversity. In exercising this right he may generate
microtoxicity in foods and vegetables, often with a carcinogenic
effect on consumers. He may also exploit groundwater with a
rapacity which eventually causes droughtin the region. Since
the State and law does not treat these actions as causing
“harms”, the farmer is at liberty to do all this. Thus, rights
become the resources for powerful persons to cause lawful
harms to others, with the power and legitimacy of the State
standing as a sentinel of their freedom. Hence, it is essential
thatthe reach of humanrights be extended to sanction non-state
actors so that rights can become a resource for the disadvan-
taged in their struggle for amelioration

A third flaw in the liberal paradigm of human rights stems from
its unwillingness to address issues relating to the use of
violence in the claimed assertion of human rights. Violence by
the State, resulting in violation of human rights, is clearly
proscribed. But what about violence by non-state actors
purporting to be exercising theirrights? Thisis an issue that has
been tended to be swept under the rug of inadequately defined
concepts of self-defense and self-determination. It is a
historical truth that violence can create rights. Certainly, both
the violence of the oppressed and the violence of the oppressor
play a crucial role in the creation, promotion, and protection of
human rights. Violation of the elites' rights is usually labeled

359

asserting other rights. Thus, enabling victims to assert effec-
tively their rights to organise, is the first task of Third World
human rights activists. Through organisation, the approach
seeks to have victims groups assert human rights in an instri-,

mental fashion as a means to secure empow

ability and participation. Only then can the victims of human
rights violations fight back effectively against the structural
Causes and processes of victimization since the key to such
processes of victimization are marginalization, governmental
lawlessness and exclusion. Thus human rights are a means for
empowerment of victims through resisting exploitation, debt
bondage, pauperization and marginalization. Human rights
are also animportant means of disempowerment of the violators
by holding them accountable for their acts and by exposing

governmental lawlessness.

There is a real sense of urgency underlying the present-day
human rights activism in the Third World today. There, both
social action groups and grassroots organisations of the rural
poor are increasingly turning to human rights as a means to:

I. achieve empowerment through organising;

2. secure accountability of power wielders;

3. secureamoreequitable distribution of the benefits
and burdens resulting from development projects and a more

- equitable distribution of the risks attendant to such develop-

ment projects.

4. participateinkey decisions asto technology choice
and resource allocation:

5. “express and reinforce social values and ethical
principles which should underlie the much needed restructur-
ing of social orders;

6.  survive and survive with the dignity that befits
human kind.

361




Human rights activists in the Third World are facing the lying propositions:
challenge of fashioning alternative approaches to the develop- :
ment and realization of human rights -- approaches which | 1. Lawis a resource which can be used both defen-

stress: sively and assertively by the rural poor in their struggle"s..

against conditions which produce impoverishment, depri:
--  the values underlying humane, human-centered vation and oppression.

development; 2. Humanrights are very important“ legal resources”,

--  the liberation of historic victim peoples from con- because they empower the rural poor to participate in these
ditions and practices which have long frustrated opportunities struggles and demand protection of their basic interests.
for their self-development; 3. Non-Governmental Organisations (NGOs) of

- participation of victim peoples in the process of ' various kinds (from grassroots to international groups) have
developing human rights and vital roles to play in these struggles.

-~ empowerment of them to enforce such rights. 4. Human rights must help bring about the structural
| changes needed to ensure the dignity and worth of all human
persons, especially the “have nots”. In the words of Theo
Van Boven, the “have nots” “regard human rights as a means

If humanrightsare to prove meaningful to those who most need
them (namely the victims of human rights deprivations), it is ;
vitalto adopt a “participatory approach” to the development of f of change, as tools in a process towards emancipation and
human rights and their enforcement. Thus, for example, in the : liberation. Human rights are arms in their struggle for libera-
development of a human right to food, it is vital that groups of ': tion.”

the rural poor presently confronted with hunger and malnutrition .

(and other support and action groups working with them) V.

articulate their concerns and needs in regard to deteriorating
food situations and formulate their strategies to effectively
address such situations. Such a participatory, human rights-
empowerment approach stresses victim group and grassroots
participation in all aspects of human rights activism from
standard setting and promotion to monitorin g and enforcement.

Addressing Asian Realities: Disempowering Violators

The impoverishment of a majority of the peoples of Asia has
largely resulted from the feeding of several transnational/
international (usually develope- country) hungers:

. Hunger for developing country natural resources. His-
torically, this hunger was for the primary commodities and

primary products of developing countries. Today the hunger
is also for developing country lands on which transnational
: agribusiness plantations are producing, cheaply (for global
| markets), bananas and pineapples in the Philippines, strawber-

The essence of any human right is the power to command the J
protections promised by the right. The participatory human
rights-empowerment approach is designed to help victims of
human rights deprivation gain that power. The participatory
human rights-empowerment approach is based on four under-
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ries in Mexico, horticultural products in Kenya, oil palm in
Malaysia. More recently there is a new hunger for developing
country lands as pollution -havens for ultrahazardous industry
and even as dump sites for toxic wastes! Ruling elites in
developing countries are willing accomplices in the feeding of
such international hungers bargaining away long-term
pauperization of the human and natural environment for short-
term profits and wealth.

once again, heavy costs to the human and natural environment.

These international hungers are not without their national
counterparts, of course. Forexample, the growing incidence of
bonded labour and slavery-like practices are the product of *
models of development which are primarily oriented to serving
the needs of minorities of urban-industrial population. There
Is thus, a vested interest in keeping ¢ large sector of the
population unorganized and depoliticized , so that the poorcan
be availed of as a source of perennial, cheap and docile labour.
Similarly, policies of rural development have tended to make
only such inputs into the rural economy as are necessary to |

2. Hunger for developing country Jabour. This hunger is
both for cheap unskilled labour (in eXpOort processing zones or
as “guest workers™) and for skilled labour (creating perpetual

brain drain). All this takes place in the name of a so-called
international division of labour. But the link between feedin g
international hungers for developing country labour and the
pauperization of the human environment and degradation of

the physical environment in developing countries is rarely
made.

3. Hunger for developing country markets stems from their

use, both as a dumping ground for surplus production as well
as to sustain levels of economic growth in industrialized
countries. The feeding of this international hunger also takes
a heavy toll on the human and natural environment of devel-
oping countries.

4. Hunger for ways (including development projects) to
recycle developed country capital surpluses can result in the
export of debt and inflation to the developing countries with
very real costs in terms of human suffering.

5. Hunger for superpower sphgrsgs; of influence has led to
the unfortunate militarization of the developing world with,
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insurc outputs needed by the urban-industrial sector. Devel-
opment, for most countries, has been geared towards per-
petuating a colonial-type exploitation by a small urban-
industrial elite (and its client class of dependent rural elite) of
the primary producers who compirse the vast majority of the
population of landless labourers, small and marginal farmers,
rural artisans and tribals in the forest economy.

Itis important to identify the violators who are responsible for
ruthlessly denying the basic human rights of the masses in
order to feed such transnational hungers and perpetuate their
own self-interest. These violators comprise local elites (e.g.
landowners and moneylenders) and national elites (government
bureaucrats and political parties) who are willing and eager
accomplices in colluding with international elites comprising
transnational corporations, developed country governments
and international development agencies.

The task then is to fashion strategies to disempower these

violators and to hold them accountable. Three such strategies
are being employed:
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1. empowerment of the victims through organizing
countervailing people power;

2.  imposition of legal and social accountability through the
generation of ruth, indign regarding gross
human rights violations;

3. articulating and living the vision and values of a new
humane society founded on the most basic and fundamental

of human rights, namely the right to be human.

The role of human rights education and human rights activism
in the above three strategies needs to be carefully determined
and addressed.

V.
Development and Human Rights in Asia

At first blush there appears to be no contradiction between the

values and goals embodied in the concept of development and
the concept of human rights. Indeed, development is often

viewed as a vehicle for achieving economic growth and this is
an important goal where the absence (or inadequacy) of
growth, acts as a constraint on realizing the human rights of all.
Development is also seen as a vehicle for redistribution. Atthe
very least, it is claimed, there will be the growth-trickle-down
effect. Moreover, consciously redistributive policies can be
adopted allocating a differentially large proportion of the
benefits of development to the poor, thus correcting histori-
cally skewed patterns of distribution of resources, wealth and
power. But all too often development policies equate devel-
opment with economic growth at any cost and all too often
human rights are traded off in the pursuit of such economic
growth.

provide energy and water for a privileged few.

which displace thousands, and ruin ecology for survival, to

Thus, development has often produced and reproduced con-
ditions of impoverishment and powerlessness which have
fostered systemic disregard for a violations of human rights of
the vast majority of the poor.

More often than not in Asia, development has meant for the
grassroots:

--  impoverishment, exploitation, debt bondage and
slavery;

--  ethnocide;

-- . forced resettlement;

-~ being made into ecological refugees;

-~ violation of all basic human rights;

-~ repression of organized self-help.

All too often, development policies, programs and projects in
Asia are characterized by:

1. Profligate resource exploitation and consumption which
converts hitherto renewable resources, into non-rencwable
resources.

2. Expropriation of the survival resources of the poor and of
the public commons, such as communal forests and public-
grazing grounds.

3. Energy intensive, industrial and agricultural develop-
ment leading to an insatiable need for large-scale, energy-
generation projects (e.g. large dams and nuclear power plants)
whose implementation often involves human and ccblogica!
degradtion.

—

Human rights in turn can help provide the value framework for
development. Human rights can, and should, provide the
evaluative criteria for holding developmental actors responsi-

ble. Human rights can also provide the means for ensuring that' «

development will be “sustainable”, ecologically sound, and
will not create “ecological deficits”. Development today
should not be allowed to mortgage (or, worse still, destroy) the
future of generations yet to be born. Huinan rights can provide
avery strong basis for the concept of inter-generational justice.
There is indeed a close interrelatedness between development,
growth, poverty and the environment. Human rights have a
crucial role to play in ensuring that development addresses all
three GNPs: the gross national product; the gross nature
product, and most importantly, the gross national poverty.

But the gap between the rhetoric of development and develop-
ment practice appears to be ever-widening in Asia despite
slogans such as “growth with distribution”; “basic needs”;
“people first”; and “sustainable development”. A review of
development practice in Asia reveals this clearly. In most
Asian countries, examples abound of government policies and
projects which bring benefits to a privileged few but dis-
placement, starvation, and exploitation to the many. Such
projects include:

a) industrialization projects which unquestioningly
embrace ardous (so-called “high”) technologies and sacrifice
or imperil the life of workers and communities;

b)  agricultural development projects which are in-
tended to achieve “food self- sufficiency,” or export earnings
but which end up financing unequal urban development while
causing rural hunger, exploitation, and impoverishment;

c) large-scale infrastructure or dam building projects
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4. Chemically intensive agriculture creating problems of

soil and water destruction.

5. Over reliance on technology rather than human skills,
often pitting science against man and man against nature.
6.  Imposition of risks, burdens, and sometimes forced
resettlement on powerless and vulnerable groups and commu-
nities.

7. Secrecy, covertness and a clandestine atmosphere sur-
rounding developmental decision taking which fosters ram-
pantcorruption, with greed often masquerading as development.
8. Profligate environmental management creating ecologi-
cal deficits which imperil the survival of future generations as
yet unborn.

9. Wanton indebtedness prompting the adoption of debt
and structural adjustment policies which lead to food and job
riots and virtual genocide for certain sections of society,
including  vulnerables such as children and women.

10.  Cooptation, more recently, of NGO and community self-
help efforts which often represent he only real hope for de-

velopment, so far as marginalized groups and communities
are concerned.

The challenge for human rights activists in Asia lies in fash-
ioning arights-oriented strategy to address the above practices.
Such a strategy would demonstrate that the inhuman wrongs
resulting from the above practices also constitute violation of
hliman rights such as the rights to life and livelihood, the right
to food, the right to habitat, the right to health and also of
important group rights such as rights of association and the
right to cultural identity. Moreover, current international
efforts to articulate and enforce a right to development as a
human rights are clearly steps in a most welcome direction,

especially if the victims of development are to have a major say
in such efforts.
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VI
Ecology and Human Rights in Asia

In many Asian countries certain environmental trends have
become evident:

1. expropriation of the survival resources (e.g. fuel, fodder,
ancestral lands) of grassroots communities in the rural areas is
taking place at an accelerated pace;

2.. . patterns of resource exploitation and use are at such a
scale as to bring about huge “ecological deficits”, mortgag-
ing and threatening future generations;

3. environmental refugees are being created at an ever-
increasing scale.

These trends reveal a close complementarity between environ-
mental degradation and human degradation leading to massive
human rights violations at the grassroots. Accordingly, there
is an urgent need for closer cooperation between environmen-
tal activists and human rights activists to fight to reverse these
harmful trends. Sustainable development is often a misnomer
for desperate survival struggles at the grassroots. The chal-
lenge for both human rights and environmental activists is to
help achieve participatory environmental protection in which
affected communities and groups have the key role in efforts
aimed at: '

a) damage limitation (e.g. obtaining injuctive relief
and resources for undertaking cleanup);

b) ecology restoration (e.g. reforestation or water-
shed reconstruction); :

c) prevention/conservation (e.g. safeguarding com-
munity sources of fuelwood and grazing through ecologically
sound practices).
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national security; and to restore human needs priorities in
government expenditures and press for demilitarization.

VIII

Implementing the Human Rights-Empowerment
Approach at the Grassroots Level in Asia

Grassroots problems in Asia cannot be adequately addressed
through conventional human rights activism on the part of
sympathetic ( if paternalistic) legal and other professional
elites alone. The participatory human rights-empowerment
approach is essential. Grassroots participation is essential at
every stage of human rights activism:

-- human rights awareness raising;

--  participatory identification of component rights;

--  participatory judicial and extra-judicial enforcement of
human rights;

-~ imposition of collective community sanctions.

Human rights organisations in Asia have demonstrated the
feasibility of such an approach in their work with indigenous
peoples. By starting first with the problems faced by indigenous
peoples, namely: ethnocide, forced integration, exploitation,
paternalistic development which erodes self-reliance; they
have helped indigenous people to articulate and struggle for
recognition and enforcement of a number of vital group rights:

L. [he Right to Land: not any land but traditional and

ancestral homeland. Not land just as an economic resource
or a factor of production but land as territory, as habitat which
has economic as well as cultural, social, and historical sig-
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VII
Peace and Human Rights in Asia

There is little peace in Asia. The struggles of superpowers 6,
maintain spheres of influence and military bases in the region
has led to massive militarization through both arms aid and
arms sales. The manipulation of ethnic tensions by ruling
governments and neighboring countrics (with tacit encour-
agement by super-powers) has led to savage ethnic conflict in
Sri Lanka, India and Pakistan and, on a lesser scale, Bangla-
deshand the Philippines. Malaysia appears to be an ethnic time
bomb. Internal armed conflict is everywhere and the U.S. has
imported the tactics of low-intensity conflict into the region.
The results, in terms of human suffering, are tragic:

1. ever-increasing military expenditures are incurred at the
expense of meeting basic human needs and providing essential
basic services;

2. restrictive laws are being rapidly enacted and invoked, to
deal with alleged threats to national security, often against
legitimate opposition to the ruling elites;

3. governmentsareincreasingly using these weaponsagainst
their own citizens. Civilian casualties are mounting while
international humanitarian law is being flouted.

The situation is especially difficult for villages and grassroots
communities who are caught in the crossfire between the
protagonists of internal armed conflict.

The need forhumanrights activismis crucial: toimpose human
rights standards and international humanitarian law upon both
state and non-state parties to conflict; to challenge and resist
abuse and overuse of restrictive laws in the alleged defense of
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nificance. Land which is the gine qua non of the groups' sur-
vival as a group,

2. The Right of Internal Self-Determination: which ins

cludes the right to customary laws and the rights to devolution

sharing of powers and resources, and the right of local self-
government.

3 Rights to Institutional Structures of Separateness: social

and political institutions including institutions of dispute
resolution.

4. Rights of Cultural Continuity: including rights to lan-
guage, education, culture, and religion.

5. Rights of Identity: including the right of indigenous

peoples to determine who is and who is not an indigenus
person.

6. The Right of Ethnodevelopment: which refers to the
human right to development as applied to indigenous peoples.

Classical development models have farled to solve the prob-
lems of humankind such as poverty, unemployment and
environment. People are taking a second look at so-called

« traditional cultures which provide answers regarding agricul-

ural food production, traditional medicine, resource and en-
vironment management in rural areas, construction and irri-
gation 1cch_n‘ia|ues, social security and solidarity in times of
crises. Ethnodevelopment means control over land, resources,
social organisation and culture and frecdom to anOI'iiile with
the state what kind of relationship the group wishes to have. In
the words of Rudolfo Stavenhagen, “Eth nodevelopmentmeans
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looking inwards and finding in the groups own culture the
resources and creative force necessary to confront the chal-
lenges of the modern changing world. It does not mean
autarchy orretreatinto amuseum of tradition” (speech delivered
at the 1988 Nobel Symposium in Oslo, Norway). The basic
human right of isolation (rather than integration) must be
recognized as the group-right counterpart of the individual
right of privacy.

The experience with indigenous peoples must be replicated in
respect of all other grassroots and exploited communities.
Human rights activists must work closely with and in grass-
roots communities, starting with grassroots problems, realities
and priorities, then moving to holistic analyses which trace
linkages between local, national and global actors and forces.
Only then can effective mechanisms be devised for solidarity
and support. There is also a crucial need to devise, working
with grassroots communities, alert and early warning systems
regarding a variety of transnational influences and macro
forces such as:

- aid dependency and technological dependency;

.- the spread of conspicuous consumerisi,

-~ “perverse” development projects and the role of
transnational corporations and international develop-
ment assistance agencies therein,

.- the incurring of ecological deficits,

- debt and structural adjustment leading to food and job
riots and massive human deprivation and suffering;

--  militarization.

have to face and overcome formidable problems and con-
straints, both external and internal. From external actors (be
they government or private sector) they will have to contend
'with efforts aimed at cooptation, control and repression. Atan
li?temallcvcl NGOs will have to face problems of fragmentation,
distrust, and lack of solidarity amon g fellow NGOs. But these
problems can and must be overcome. After all, what mind can
conceive, we can achieve! Moreover, we must achieve be-
cause, as the exiled Czech author Milan Kundera reminds us,
“the struggle of man over power is the struggle of memory over
forgetting”. We cannot allow ourselves to forget about the
desperate plight of people at the grassroots in most of Asia.

Dr. Clarence J. Dias
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IX
Towrds Human Rights Education at the Grassroots

Human rights lawyers will need to rethink their basic assump? ,
tions if they are to be of any help in work aimed athuman rights
education at the grassroots. They will need to start with an
unlearning process: discovering how irrelevant is much of
what they know and realizing how little in fact they know.
They will then need to undergo a relearning process: learning
from the victims and realizing thateducation is not a process of
“putting in”* but rather is one of “drawing out”. They will need
to devise a people-based and not a luw-based approach to
human rights education which will:

1. start with recovery of grassroots knowledge systems;
2. proceed from grassroots identification of problems,
priorities and strategies;

3. stress collective articulation of component rights:

4. emphasize notonly what the law is butalso what it ought
to be;

5. not merely explain what is the law presently governing
people but also how people can recapture law;

6. provide a realistic appraisal of the role of faw in social
action;

7. move fromrights awareness torights assertion and from

the right to know to the power to act.

This will, of course, necessitate a search for new methodolo-
gies which are participatory and not passive; accessible and not
alien; relevant and not redundant. There will need to be
collective rethinking with the grassroots about the content,
values, format, objectives, use and evaluation of human rights
education programs. In doing this, human rights NGOs will

7. Chee Yoke Ling; Legal Education in Asean Universi-
ties: A Critical Appraisal (Singapore: 1986).

8. A Nusantara, M. Kusumah, and T.M. Lubis; <
Non-Formal Legal Education: Reflections on the 4

Experience of the Legal Aid Institute (Singapore:1986)
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