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Annex

BASIC PRINCIPLES AND GUIDELINES ON THE RIGHT TO
REPARATION FOR VICTIMS OF GROSS VIOLATIONS OF
HUMAN RIGHTS AND HUMANITARIAN LAW

The duty to respect and to ensure respect for human rights and

humanitarian law

o Under international law every State has the duty to respect and to ensure
respect for human rights and humanitarian law.

Scope of the obligation to respect and to ensure respect for human rights and

humanitarian law

2. The obligation to respect and to ensure respect for human rights and
humanitarian law includes the duty: to prevent violations, to investigate
violations, to take appropriate action against the violators, and to afford
remedies and reparation to victims. Particular attention must be paid to the
prevention of gross violations of human rights and to the duty to prosecute
and punish perpetrators of crimes under international law.

Applicable norms

3. The human rights and humanitarian norms which every State has the duty to
respect and to ensure respect for, are defined by international law and must
be incorporated and in any event made effective in national law. 1In the event
international and national norms differ, the State shall ensure that the norm
providing the higher degree of protection shall be applicable.

Right to a remedy

4. Every State shall ensure that adequate legal or other appropriate
remedies are available to any person claiming that his or her rights have
been violated. The right to a remedy against violations of human rights and
humanitarian norms includes the right of access to national and international

procedures for their protection.

5, The legal system of every State shall provide for prompt and effective
disciplinary, administrative, civil and criminal pProcedures so as to ensure
readily accessible and adequate redress, and protection from intimidation and

retaliation.

Every State shall provide for universal jurisdiction over gross
violations of human rights and humanitarian law which constitute crimes

under international law. :

Reparation

6. Reparation may be claimed individually and where appropriate
collectively, by the direct victims, the immediate family, dependants or
other persons or groups of persons connected with the direct victims.
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T In accordance with intermational law, States have the duty to adopt
special measures, where necessary, to permit expeditious and fully effective
reparations. Reparation shall render justice by removing or redressing the
consequences of the wrongful acts and by preventing and deterring violatioms.
Reparations shall be proportionate to the gravity of the violations and the
resulting damage and shall include restitution, compensation, rehabilitation,
satisfaction and guarantees of non-repetition.

—
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8. Every State shall make known, through public and private mechanisms, both
at home and where necessary abroad, the available procedures for reparations.

9. Statutes of limitations shall not apply in respect of periods‘during
which no effective remedies exist for violations of human rights and
humanitarian law. Civil claims relating to reparations for gross violations
of human rights and humanitarian law shall not be subject to statutes of

limitations.

10. Every State shall make readily available to competent authorities all
information in its possession relevant to the determination of claims for

reparation.

2 Decisions relating to reparations for victims of violations of human
rights and humanitarian law shall be implemented in a diligent and prompt

manner.

Forms of reparation

Reparations may take any one or more of the forms mentioned below, which are
not exhaustive, viz:

12. Restitution shall be provided to re-establish the situation that existed
prior to the violations of human rights and humanitarian law. Restitution
requires, inter alia, restoration of liberty, family life, citizenship, return
to one’s place of residence, employment of property.

I3 Compensation shall be provided for any economically assessable damage
resulting from viclations of human rights and humanitarian law, such as:

(a) Physical or mental harm, including pain, suffering and emotional
distress;
(b) Lost opportunities including education;

(c) Material damages and loss of earnings, including loss of earning
potential;

(d) Harm to reputation or dignity;

e

(e) Costs required for legal or expert assistance.

14. Rehabilitation shall be provided and will include medical and
psychological care as well as legal and social services.
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15. Satisfaction and quarantees of non-repetition shall be provided,
including, as necessary:

{a)

(b)
grruth =

(c)

with the wvictim;

(d)

(e)

(£)

(g)

humanitarian law;

(h)

Cessation of continuing violatioms;

Verification of the facts and full and public disclosure of the

An official declaration or a judicial decision restoring the
dignity, reputation and legal rights of the victim and/or of persons connected

Apology, including public acknowledgement of the facts and
acceptance of responsibility;

Judicial or administratiwve sanctions against persons responsible
for the violations;

Commemorations and paying tribute to the victims;

Inclusion in human rights training and in history textbooks of an
accurate account of the violations committed in the field of human rights and

Preventing the recurrence of violations by such means as:

(i)

(ii)

(1ii)

{iv)

(wv)

Ensuring effective civilian control of military and security
forces;

Restricting the jurisdiction of military tribunals only to
specifically military offences committed by members of the

armed forces;

Strengthening the independence of the judiciary;

Protecting the legal profession and human rights defenders;
Improving, on a priority basis, humén rights training to all

sectors of society, in particular to military and security
forces and to law enforcement officials.
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It is generally recognized in treaties and in customary international law that states
are liable for damages for gross violations of human rights.

Torture can be defined as such a gross violation, and the responsible persons/states
are therefore in principle liable for damages.

On this occasion we will therefore concentrate on the special aspects concerning
claims for compensation in connection with the practice of torture.

When is a state responsible for the exercise of torture ?

A state is not only responsible when its authorities have given direct orders to
practise torture. It is also responsible when a government or the responsible

autharities tacitly accept the exercise of torture - in individual cases or as an
administrative practice. In this connection we would like to refer to the European

Commission of Human Rights’ decision in the case against the Greek military junta.

Government sanctioned torture can be defined as torture executed with the
knowledge, responsibility, acceptance or approval of the government, as well as
situations where torture is initiated or institutionalized by the government.

Why should victims of torture be given a considerably larger compensation than
victims of other tortious acts ?

The damage has been deliberately inflicted as opposed to e.g. a traffic

a.
accident.

b. Torture is not only a deliberate act - as e.g. violence in general - it has often
been carefully planned, most often also in details and in collaboration with
others.”

C. The victim is completely heéloless - he/she has no authority or doctor from
whom ne can seek protection.

d. Those wha design torture often have long term goals, and sometimes the
torture is executed with the intention of inflicting irreparable damage on the
victim, i.e. breakdown of his/her personality.

e. Being exposed to torture often puts the victim in a very painfui situation:
Should he/she give the wanted information and put others in danger ?
Being exposed to torture often leaves the victim with a feeling of shame

and guilt which is otherwise only known from victims of "civil™ rape.
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The consequences of torture are not comparable with any other apparently similar
medical conditions.

=

s
/ The late sequelae of torture
]

Sequelae of torture may appear long time after the torture - an interval of up to 10-
15 years has been observed. There should therefore be no time limitation in respect
of claims for compensation related to torture and it must be possible to reopen the
cases if l[ate sequelae should appear or if the injuries prove to be more serious than

originally estimated.

Assistance to torture victims

Concerning assistance to victims of torture, we would like to refer to:

Article 14 in the United Nations Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment*): “Each State Party shall
ensure in its legal system that the victim of an act of torture obtains redress and
has an enforceable right to fair and adequate compensation, including the means
for as full rehabilitation as possible. In the event of death of the victim as a
result of an act of torture, his dependants shall be entitled to compensation. ”

Paragraph 59 in the Vienna Declaration and Programme of Action on Human
Rights* *): "The World Conference on Human Rights stresses the importance of
further concrete action within the framework of the United Nations with a view
to providing assistance to victims of torture and ensure more effective remedies

for their physical. psychological and social rehabilitation. ”

*) Ratified by 72 UN Member States
**) Accepted by all 183 UN Member States

The UN Committee Against Torture usually refers to the elements of assistance to
victims of torture as the three M’s:

-

C. ‘MORAL
S 1T

Obtain redress (the victim’s exemption from false accusations and the just
punishment of the perpetrator(s))

2. MONEY
Fair and adequate compensation

3. MEDICAL
Means for as full rehabilitation as possible

3
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Moral

We will not deal further with this question as we are here to discuss
financial rehabilitation.

We would, however, like to emphasize the importance of obtaining redress.
This includes dealing with the very serious problem of impunity. It is a

general opinion in our rehabilitation movement that although material
compensation is of extreme importance, satisfactory rehabilitation can
never be fulfilled in a society where impunity exists.

Money

This point concerns the past, e.g. compensation for sufferings which took
place in the past: 2

Compensation for physical and psychological sequelae

a.

This compensation should correspond to existing compensation rules
established by legislation or levels of compensation established by the
courts in the country in question, but with an addition of at least 50%

because torture is a specific trauma which leaves the victim with
extremely serious personal injury.

b. Compensation for:

- imprisonment (number of days)
- lost working capacity

- lost seniaority

- lost property

- lost values in general

This compensation should follow the normal rules for compensation to

other victims. ~

A lump sum should 2e paid to the victim in consideration of the special
nature of the traum3 by the country responsible for the torture.

'. Medical

This kind of assistance concerns the future and should comprise:

- physical rehabilitatior

- psychological rehabilitation incl. family

4
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Here again we would like to underline that the problem of impunity often
has an inhibitory effect of the psychological rehabilitation of the victim and
his/her family. In fact, as mentioned earlier, this problem makes a

satisfactory rehabilitation impossible.

- social rehabilitation including legal help, and help with education,
housing, work etc.

Today specific rehabilitation centres and programmes exist where such a
rehabilitation can take place. Of course the entire rehabilitation should be

free of charge to the victim and his/her family.

The size of the compensation

Finally we would like to make some special remarks regarding the size of the
compensation.

Material damage: Loss of working capacity, whether the reason is physical

a.
or psychological, must be fully compensated. The’ compensation for
disablement should be given as a compensation for permanent injuries, also
in cases where it is not possible to prove any loss of income.

b. Non-material damage: Compensation should be given for pain and suffering

with regard to the special nature of torture - see above - as opposed to
other violations of human rights. A compensation should be given which
partly ensures the victim a life without material worries, and which partly
reflects the state’s exceptionally serious responsibility. The compensation
should thus contain a considerably penalizing element in addition to what
is customary in actions for damages, including other cases/lawsuits

concerning inflicted pain and suffering.

If the country in question is bound by international conventions against torture and
torture is taking place in that country, it has disregarded its duty to make sure that
torture is not taking place; this fact should also be reflected in the demand for a
considerable higher compensation in cases related to torture. Both the UN and the
Council of Europe have made conventions against torture and this shows that the
international society regards the exercise of torture with great seriousness. The size

of the compensation should also reflect this seriousness.

Ole Espersen, MP Inge Genefke
M.D., D.M. Sc.h.c.

Professor LL.D. .
President IRCT Medical Director

Former Minister of Justice
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HUMAN RIGHTS QUARTERLY

Damages for Gross Violations of
International Human Rights
Awarded by US Courts*

Richard B. Lillich**

Cases involving international human rights issues began to be litigated with
increasing frequency in US courts during the 1970s.' It was not until the
landmark decision of Filartiga v. Peda-Irala® in 1980, however, that the
question of obtaining damages from the perpetrators of gross human rights
violations first arose. That case produced a judgment of $10,385,364 against
the defendant,’ and judgments in six other cases decided during the past
dozen vears have ranged in amount from $2,707,516 to $60,004,852.* While

* An earlier version of this Article appeared as a chapter in The Netherlands Institute of Human
Rights. Seminar on the Right to Restitution, Compensation and Rehabilitation for Victims of
Gross Violations of Human Rights and Fundamental Freedoms, 225-38 (SIM Special No. 12,
1992). It has been undated and an Appendix has been added for present publication.

"™ The author would like to thank Ms. Susan Gibbs, University of Virginia Schonl of Law, Class
of 1993, for her help in preparing the Appendix and other valuable research assistance.

I. See Richard B. Lillich, The Role of Domestic Courts in Promoting International Human
Rights Norms, 24 N.Y.L. Sch. L. Rev. 153 (1978).

. 630 F.2d 876 (2d Cir. 1980).

. See 577 F. Supp. 860. 867 (E.D.N.Y. 1984).

- In order of amount of damages awarded they are: Siderman de Blake v. Republic of
Argentina, No. CV 82-1772-RMTIMCx), slip op. (C.D. Cal. Sept. 28. 1984) (rev'd on other
grounds, Mar. 7, 1985) (rev'd and remanded for further proceedings, 965 F.2d 699 (Sth
Cir. 19921 (82,707,515.63); Trajano v. Marcos, 878 F.2d 1439 (9th Cir. 1989) (text in
WESTLAW), No. 86-0207, slip op. (D. Haw. Mar. 25. 1991), No. 86-0207, slip op. (D.
Haw. Mav 13, 1991) (aff'd, 978 F.2d 493 (9th Cir. 1992) ($4,407,9656.99): Letelier v.
Republic of Chile, 488 F. Supp. 665 (D.D.C. 1980), 502 F. Supp. 259 (D.D.C. 1980
fassessing damages), 567 F. Supp. 1490 (S.D.N.Y. 1983), No. M18-302, $lip op. (S.D.N.Y.
Nov. 10, 1983) (motion for certification for appeal under 28 U.S.C. § 1292(b} denied),
575 F. Supp. 1217 (S.D.N.Y. 1983) (order to appoint receiver on behalf of judement
creditors awarded), rev'd, 748 F.2d 790 (2d Cir. 1984), cert. denied. 471 U.S. 1125 (1985),
damages awarded by Chile-U.S. Commission, see 86 Am., |. Int’l L. 346 (1992}, 31 LL.M.
1{1992) (§5,062,851.97); Forti v. Sudrez-Mason, 694 F. Supp. 707 (N.D. Cal. 1988), No.
C-87-2058-DLI, slip op. {N.D. Cal. Apr. 20, 1990) ($8.000,000): Martinez-Baca v. Sudrez-
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Human Rights Quarterly 15 (1993) 207-229 = 1993 by The Johns Hopkins University Press
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- between treatment of aliens and citizens.”'? Thus federal jurisdiction over
the cause of action existed under the Alien Tort Statute.

The Filartiga holding that torture constitutes a violation of customary

i international law has been highly praised by the vast majority of legal com-
® mentators.'> What has been largely ignored in the literature, however, is the
important follow-up question to which the court of appeals’ opinion makes
only passing reference — namely, the choice of law to be applied to determine
the defendant’s liability and the amount of damages to be awarded.' The
two issues, often commingled, were distinguished by the court in the fol-

lowing passage:

Pena argues that the customary law of nations . . . should not be applied as
cules of decision in this case. In doing so, he confuses the question of federal
jurisdiction under the Alien Tort Statute, which requires consideration of the
law of nations, with the issue of the choice of law to be applied, which will be
addressed at a later stage in the proceedings. The two issues are distinct. Our
holding on subject matter jurisdiction decides only whether Congress intended
to confer judicial power. . . . The choice of law inquiry is a much broader one,
primarily concerned with fairness . . .; consequently, it looks to wholly different
considerations.'s

The court proceeded no further with its analysis than to note that, “[iln taking
that broad range of factors into account, the district court may well decide
that fairness requires it to apply Paraguayan law to the instant case.””"®

On remand, the district court entered a default judgment against the
defendant Pena and referred the question of damages to a magistrate. Before
the magistrate, the plaintiffs acknowledged that “[tlo the extent this case is
viewed as a municipal tort, stripped of its international aspect, the [court of

12. Id. at 884.
13. See, e.g., Jefirey H. Blum & Ralph G. Steinhardt, Federal Jurisdiction over International

Human Rights Claims: The Alien Tort Claims Act after Filartiga v. Pena-frala, 22 Harv.
Intl LJ. 53 (1981); Human Rights Law Symposium, 4 Hous. J. Int’l L. 1 {1981); and
Svmposium, Federal Jurisdiction, Human Rights and the Law of Nations: Essays on Filartiga
v. Peria-lrala, 11 Ga. J. Int’l & Comp. L. 305 (1981). Cf. Michael Danaher, Case Comment,
Torture as a Tort in Violation of International Law: Filartiga v. Peria-Irala, 33 Stan. L. Rev.
353 (1981).

14. But see, e.g.. Gordon A. Christenson, The Uses of Human Rights Norms to Inform Con-
stitutional Interpretation, 4 Hous. |. Int'l L. 39, 4649 (1981).

1S. Filartiga, 630 F.2d at 889 (footnote omitted).

16. Id. at 889 n.25. Two contemporary commentators thought that the court had adopted “a
hybrid approach” to the choice of law issue. Blum & Steinhardt, supra note 13, at 97.
“Although it formally left the issue open on remand, the Second Circuit appears to have
opted for the course of incorporating situs law by reference, at the same time suggesting
that the suit might proceed under the law of nations as articulated in the federal common
law. The court of appeals indicated that the district court might well choose to apply
Paraguay law against battery and wrongful death.” Id. at 102. They presciently predicted
that, “[als a practical matter, in any given suit under § 1350, the choice of law may as
a result be something of a wild card.” d.
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appeals’] suggestion that Paraguayan law as opposed to New York law,
should govern is consonant with choice of law principles applicable to
torts.”"” Given “the international character” of the tort, however, the plaintiffs
preferred that the magistrate “look to the practice under international law.
This means that the ultimate remedy must satisfy international standards,
but that domestic remedies should be taken into account and ignored or
supplemented when they frustrate rather than fulfill the goals of the inter-
national community.”'® International law, as part of federal common law,
therefore was not necessarily to be the rule of decision,' but rather a brooding
omnipresence capable of trumping Paraguayan law in an appropriate case.
This use of international law in the Alien Tort Statute context had been
foreshadowed in a perceptive article by Dean Christenson, who urged US
courts “to give respect and deference to the law of the place of injury, as
well as to international law. . . . The lex delicti should not be displaced by
using the human rights law against torture as the rule of decision unless the

lex delicti so departs from these human rights norms that it would upset the
peace of nations to apply it.””2°

The district court, in an opinion that remains the most thoughtful, if not

definitive, treatment of the applicable law question, prefaced its discussion
with the following paragraph:

- Plaintiffs’ Post-Trial Memorandum of Facts and Law at 35, Filartiga v. Pena-Irala, 577 F.
Supp. 860 (E.D.N.Y. 1984), citing and quoting the Restatement (Second) of Conflict of
Laws § 145(1) (1971), which states that courts in tort cases should apply the “law of the
state which . . . has the most significant relationship to the occurrence and the parties,”
including the place of injury, the place where the conduct causing the injurv occurred,
the place of domicile, residence or nationality of the parties. and the place where the
relationship of the parties is centered. Applving the Restatement’s choice of law approach,
a commentator already had concluded that “the Filartigas’ cause of action should be
brought under Paraguayan tort law.” Danaher, supra note 13, at 362,

- Plaintiffs’ Post-Trial Memorandum of Facts and Law at 44, Filartiga v. Pefa-lrala, 577 F.
Supp. 860 (E.D.N.Y. 1984), The memorandum contains the following fostnote to the
statement quoted in the text: “Since this Court sits as an enforcer of the law of nations
as part of the federal common law, the rules applied by the federal courts in deciding
whether to incorporate state law or fashion a whollv independent federal common law
also guide this court to applying international principles here.” Id. at 44.

- For the view that it should be, see Richard A. Conn, Jr., Note. The Alien Tort Statute:
International Law as the Rule of Decision, 49 Fordham L. Rev. 874, 881-89 (1981).

20. Christenson, supra note 14, at 46. An amicus curiae brief before the district court, urging
that it award sizeable punitive damages, despite the fact that they were not recognized
in Paraguay, employed more traditional choice of law analysis to supplant Paraguayan
law. It accepted that under the choice of law rules of the /ex fori “damages should be
assessed under Paraguayan law in the first instance,” but noted that Paraguayan law need

-not'be determinative “when the application of such law is inconsistent with the public
policy of the forum.” Brief of the International Human Rights Law Group as Amicus
Curiae in Support of Plaintiffs’ Objections to the Magistrate’s Report at 4, Filartiga v. PeRa-
Irala, 577 F. Supp. 860 (E.D.N.Y. 1984). While it also invoked “the international character”
of the tort of torture, it did so as additional evidence that withholding punitive damages

would violate the public policy of the forum, not as an international law rule of decision.
Id. at 7-9.
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The Court of Appeals decided only that Section 1350 gave jurisdiction. We
must now face the issue left open by the Court of Appe;ls, namely, thf naiure
of the “action” over which the section affords jurisdiction. Does the _tonu to
which the statute refers mean a wrong “in violation of thg law of nations o;
merely a wrong actionable under the law of the ap.proprln.le sovereign sltate.
The latter construction would make the violation of international ?aw pe(tfnent
only to afford jurisdiction. The court would then, in accordance with lr}:idtilonta"
conflict of laws principles, apply the substantive 1aw‘of Paraguay. ”.t e "tor
to which the statute refers is the violation of inlematlonal‘ ia\:\r. the court m‘l‘JSI
lock to that body of law to determine what substantive principles to apply.*

Examining the origins of the word “tort,” the court four.md that "[tihhere
was nothing about the contemporary usage of the word in 1789, when
Section 1350 was adopted, to suggest that it should bg read to encomp?’sg
wrongs defined as such by a national state butbnot by mtemat_tonalhla\fy.l
Accordingly, it concluded that “it should deternnr?e the substantive p;rmmp els
to be applied by looking to international law, which, as t.he Courto Appeai\.'s
stated, ‘became a part of the common law of r‘he.Unrtgd States upon Le
adoption of the Constitution.” ”** Although the district court recognlzedé .at
“It|he international law described by the Court of Appeals dﬁ)es not or ain
detailed remedies but sets forth norms,” it reasoned that “[b]y enacting
Section 1350 Congress entrusted that task to the .federal courts an: gave
them power to choose and develop federal remedles to effectuate the pur-
poses of the international law incorporated into United States common
law."2* . . ‘

The district court therefore found itself directed to international law to
determine the rule of decision concerning the damages to be awarde? giel'
Filartigas.?> However, despite the belief tha! “t.he interests of the glo aI
community transcend those of any one state,” it did not regard li:le tradlllolna
choice of law principles, which it deemed to be part ?t. the common ”aw
of the United States, as entirely irrelevant.?® “Clearly,” it concluded, “the
court should consider the interests of Paraguay. to the’ extent .they do not
inhibit the appropriate enforcement of the appilc_able mtgrnahpnal law zr
conflict with the public policy of the United States.””?” Applying this approach,

21. Filartiga, 577 F. Supp. at 862.

22. d. A )

'23. Id. at 863 (citing Filartiga v. PeAa-rala, 630 F.2d 876, 886 (2d Cir. 1980) and noting that
the emphasis was in the court of appeals’ opinion). .

24. Id. at 863. 3 '

25. See the last sentence in its prefatory paragraph supra note 21. Since a default judgment
already had been entered against the defendant, the district court _cild not address the
question of whether international law also controlled the determination o_f a _detendantl’s
liability in Alien Tort Statute cases. Presurnably it would, as the same principles would
seem to apply.

26. Id. at 863.

27. Id. at B63-64.
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which blends the arguments advanced by both the plaintiffs and the amicus
curiae,’® the court balanced the contacts with the United States and Paraguay
and concluded that they made it “appropriate to look first to Paraguayan
law in determining the remedy for the violation of international law.”2?

The magistrate, who had looked exclusively to Paraguayan law, had
recommended that the deceased’s father and sister receive $150,000 as
compensation for emotional pain and suffering, loss of companionship, and
disruption of family life; that Dr. Filartiga receive $50.000 for past expenses
related to funeral and medical expenses and to lost income; and that Dolly
Filartiga receive $25,000 for her future medical expenses for treatment of
psychiatric impairment. However, he had recommended against an award
of $10,364 for expenses incurred in connection with the
against an award of punitive damages.*

The district court adopted all four of the magistrate’s affirmative recom-
mendations. With respect to the expenses incurred in prosecuting the action,
the court found that they actually were compensable under Paraguayan law
and ordered that an award of $10,364 be made. Thus Paraguayan law served
as the rule of decision with respect to the first five items of damages. However,
with respect to punitive damages, which admittedly were not recoverable
under the Paraguayan Civil Code, the court scarcely heeded its own in-
junction that it “look first to Paraguayan law,”*! proceeding apace to find
that the objectives behind the international law prohibition of torture “can
only be vindicated by imposing punitive damages.”** Most importantly,
however, it justified punitive damages not by invoking public policy con-
cepts, rejecting Paraguayan law and applying the lex fori, as the amicus
curiae had recommended,?® but by looking directly to international law.

Since the court noted what the plaintiffs had conceded, namely, “that
damages designated punitive have rarely been awarded by international
tribunals,”** it relied primarily on policy arguments rather than legal prec-
edents to make its international law case.’® As the court explained:

action, as well as

28. See text at notes 17—18 and accompanying note 20 supra.
. Filartiga, 577 F. Supp. at 864 (emphasis added) (citing Lauritzen v. larsen, 345 U.S. 571
{1953) and Restatement (Second) of Contlict of Laws § 145(2) (1971)).

30. See 577 F. Supp. at 865. See also Filartiga v. Pefia-Irala, 630 F.2d 876 (2d Cir. 1980).

31. See text accompanying note 29 supra.

32. 577 F. Supp. at 864.

33. See text accompanying note 20 supra.

34. 577 F. Supp. at 865. See infra text accompanying note 35.

The court found "some [international] precedent for the award of puniitive damages in
tort” against states in The I'm Alone (Can. v. U5, 2 Green H. Hackworth, Digest of
International Law 703, 707 (1941). Cf. 1 Marjorie M. Whiteman, Damages in International
Law 722 (1937) ("While punitive or exemplary damages, as such, have rarely been
awarded by arbitrators, they have at times apparently been assessed in diplomatic set-
tlements.”) See also Jordan J. Paust, On Human Rights: The Use of Human Right Precepts

in U.5. History and the Right to an Effective Remedv in Domestic Courts, 10 Mich. J.
Int’l L. 543, 628 & n.524 (1989).
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[T]he international law of damages has developed chiefly in the resolution of
claims by one state on behalf of its nationals against the other state, and the
failure to assess exemplary damages as such against a respondent government
may be explained by the absence of malice or mala :Twens on the part of an
impersonal government. Here Pena and not Paraguay 1s.lhe defendant. There
is no question of punishing a sovereign state or of attempting to hold the people
of that state liable for a governmental act in which they played no part. . . .

Where the defendant is an individual, the same diplomatic considerations
that prompt reluctance to impose punitive damages are not present. .TheISUpreme
Court in dicta has recognized that punishment is an appropriate objective under
the law of nations, saying in The Marianna Flora, 24 US. (11 Wheat) 1, 41, 6
L.Ed. 405 (1826), that “an attack from revenge and malignity, fr.om gross abuse
of power, and a settled purpose of mischief . . . may hbe p:mnshed by all the
penalties which the law of nations can properly administer.”*®

For these reasons the court regarded it “essential and proper to gr‘ant.the
remedy of punitive damages in order to give effect to the manifest objectives
of the international prohibition against torture.”*” _

In determining the amount of punitive damages, l’zge’ court considered
a variety of factors, including the nature of the acts for which damaggs were
being assessed. “Chief among the considerations the court must weigh,” it
stated,

is the fact that this case concerns not a local tort but a wrong as to which the
world has seen fit to speak. Punitive damages are designed not rne_re!y to teac.h
1 defendant not to repeat his conduct but to deter others from following his
example. . . . To accomplish that purpose this court must make clear‘the depth
of the international revulsion against torture and measure the award in accord-
ance with the enormity of the oifense. Thereby the judgment may perhaps have
some deterrent erfect.”®

Finding no judicial precedents to guide it,*® the court looked to jury verdicts
for punitive damages in the United States and, more pert‘mi}nﬂy, to the_
punitive award of $2,000,000 in Letelier v. Republic of Chile* to support
its conclusion that “an award of punitive damages of no less than 55,0UO,QOP
to each plaintiff is appropriate to reflect adherence to the world community’s

lso noted that $2,000,000 in punitive damages had been awgrded in

Let;::; :Aoggp:;l?c of Chile, 502 F. Supp. 259 {D.D.C. 1980). *‘Wh_ile t!1e court :mposﬁd
the damages under domestic laws, it mentioned that ‘tortious actions’ proven were in
violation of international law.’ " Filartiga, 577 F. Supp. at 865 (citing Letelier, 502 F. Supp.
at 266).

36. 577 F. Supp. at 865.

37. Id.

;g ];g‘ atTgesfe are no binding precedents to guide the court in determining what amount lies
within those respectable bounds that hedge the judiciary and yet may serve to come to
the attention of those wha think to practice torture.” id.

40. See supra text accompanying note 35.
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proscription of torture and to attempt to deter its practice.”*!

With rare exceptions, US court cases after Filartiga have failed to address,
much less clarify, the choice of law problems. In Forti v. Sudrez-Mason,*2
for instance, where plaintiffs demanded damages for official torture, pro-
longed arbitrary detention, summary execution, causing a disappearance,
and cruel, inhuman and degrading treatment, the district court sought to
determine whether they had stated cognizable "“international tort” claims.
The awards of compensatory damages for pain and suffering and punitive
damages were not specifically linked, however, to international, US, or
Argentine law.** In Trajano v. Marcos,*s on the other hand, where the torture
and death of the deceased was held to be “a tort in violation of the laws of
nations,”** the district court explicitly grounded its award of damages upon
various articles of the Philippine Civil Code.* Finally, in" Martinez-Baca v.
Sudrez-Mason*® the district court, after initially stating that the “[p}laintiff’s
claims arise under international law and California law,”*?

ultimately seemed
to base damages solely upon international law:

International law principles, as incorporated in United States common law,
provide the proper rules for calculating the damages. . . . International law
requires that an injured plaintiff must be compensated for all actual losses.
Federal common law remedies likewise provide compensation for losses re-
sulting from a defendant’s wrongdoing. Accordingly, plaintiff should be awarded
all pecuniary and non pecuniary damages, including pain and suifering and
loss of employment, resulting from his torture and prolonged arbitrary detention.
An award of punitive damages is also proper in order to punish and deter such
acts and thereby further international human rights. Humans must be deterred
from inflicting such cruel punishment on fellow humans.™

Nevertheless, its conclusions of law found that both compensatory and
punitive damages were “proper under the law of nations, the statutory and

common law of the United States and the common law of
California . . . /st

+1. Filartiga, 577 F. Supp. at 867.

42. Forti v. Sudrez-Mason, 694 F. Supp. 707 (N.D. Cal..1988), No. C-87-2058-DLJ, slip op.
(N.D. Cal. Apr. 20, 1990),

43. 672 F. Supp. 1531, IS«K_) (N.D. Cal. 1987). It held that all these clajms, except for the
one based upon cruel, inhuman and degrading treatment, were “international torts”

actionable under the Alien Tort Statute. See id. at 1541, 1543 see also Forti 694 F. Supp.
at 711-12.

44. forti, No. C-87-2058-DL|, slip op. at 2 (N.D. Cal. Apr. 20, 1990},

45 Trajano v. Marcos, 878 F.2d 1438 (9th Cir. 1989) (text in WESTLAW), aff'd by 978 F.2d
493 (9th Cir. 1992). '

46. Trajano v. Marcos, No. 86-0207, slip op. at 3 (D. Haw. Mar. 25, 1991),
47, Id. at 3—4.

jg j\;‘ilarli'nez-Baca v. Sudrez-Mason, No. C-87-205705C, slip op. (N.D. Cal. Apr. 22, 1988).

50. Id. at 4. :
51. Id. at 8 (emphasis added).
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Surveying these three disparate judicial opinions, one can only endorse
the observation of two commentators that the choice of law in Alien Tort
Statute cases is “something of a wild card.”*? Yet several important trends
emerge from all this rich chaos:

1. Human rights victims and their estates now are being awarded dam-
ages by US courts under the Alien Tort Statute (and occasionally under the
Foreign Sovereign Immunities Act) for gross violations of their human rights.
While the statute only permits aliens to sue, the recently enacted Torture
Victim Protection Act** now permits US citizens as well as aliens to bring
suitagainst individuals who have engaged in torture or extra judicial killing.>*

2. In addition to human rights victims and their estates, other plaintiffs
in Alien Tort Statute cases have included husbands and wives, fathers and
sons, mothers and sisters, and widows. Thus, regardless of what law the US
court may have applied (US, foreign, or international), close relatives of

52. See supra text accompanying note 16. The legal literature, as mentioned above, has not
adequately addressed what is now becoming a potentially significant problem. The present
writer supports the approach taken by Dean Christenson that loosely tracks Filartiga by
looking in the first instance to the lex deficti subject to an international law override. See
supra note 20 and accompanying text. Christenson’s choice of law views have been
critiqued by Professor Paust, who believes that the legal standard governing liability and
damages always has been and should remain international law. |ordan |. Paust, Litigating
Human Rights: A Commentary on the Comments, 4 Hous. |, Int'l L. 81, 93-95 (1981).
See also Paust, supra note 35, at 611-28. Dean Randall, who has written more extensively
{and most recently) on the topic, appears to take a position closer to the International
Human Rights Law Group, see supra text accompanying note 20, than to Christenson.
Kenneth C. Randall, Further Inquiries Into the Alien Tort Statute and a Recommendation,
18 DMLY.U. L. Int'l L. & Pol. 473, 53438 (1986). Cf. Kenneth C. Randall, Federal Courts
and the International Human Rights Paradigm 57, 86 (1990), where he appears to put
even greater stress upon the fex delicti.

53. Torture Victim Protection Act of 1991, Pub. L. No. 102-256 (1992). For a description and
analysis of an earlier bill that served as the basis of the Act, see Matthew H. Murray,
Comment, The Torture Victim Protection Act: Legislation to Promote Enforcement of the
Human Rights of Aliens [sic] in US Courts, 25 Colum. ). Transnat’l L. 673 (1987).

54. Note, however, that since they cannot avail themselves of the Alien Tort Statute, and the
Torture Victim Protection Act permits suits only in the case of torture or extra judicial
killing, US citizens still have no remedy against human rights violators for prolonged
arbitrary detentions, disappearances, or other violations of customary international law.
Arguably, such plaintiffs should be able to obtain jurisdiction over all human rights
violators right now under 28 U.5.C. § 1331 (1988), the federal question statute, since as
the district court in Forti remarked, “a case presenting claims arising under customary
international law arises under the laws of the United States for purposes of federal question
jurisdiction.” Forti v. Sudrez-Mason, 672 F. Supp. 1531, 1544 (N.D. Cal. 1987). See
Kenneth C. Randall, Federal Questions and the Human Rights Paradigm, 73 Minn. L.
Rev. 349, 386424 (1988). Ortiz v. Gramajo, No. 91-11612WD, slip op. (D. Mass., filed
June 13, 1991), an action brought by a US nun before the enactment of the Torture Victim
Protection Act, may test this proposition. Note also that in some instances US citizens,
as shown by Letelier v. Republic of Chile, 488 F. Supp. 665 (D.D.C. 1980) et seq., and
Nelson v. Saudi Arabia, 923 F.2d 1528 (11th Cir. 1991), may obtain jurisdiction over
foreign states that have violated their human rights by invoking the Foreign Sovereign
Immunities Act.
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human rights victims have been allowed to assert claims based upon their
own as well as the victims’ injuries.

3. Where US courts have found gross human rights violations to have
occurred, they have ordered compensatory damages, inter alia, for pain and
suffering (both physical and mental), past and future medical expenses, lost
income (past, present, and future), loss of consortium, and various other
expenses, costs, and attorney’s fees.

4. In at least four cases — Filartiga, Forti, Rapaport, and Martinez-Baca—
US courts have awarded punitive damages.

The net effect of these developments has been to provide relief, at least
notionally, to human rights victims and their close relatives; to serve as a
deterrent against both the reccurrence of gross human rights violations and
their perpetrators’ seeking asylum, refuge, or residence in the United States;
and to contribute in a meaningful, public way to the progressive development
and application of international human rights law.

The courts of a single state, of course, cannot provide even a partial
solution to the problem of providing redress to victims of gross human rights
violations. Other states should be encouraged to enact legislation, far more
expansive than the Alien Tort Statute or the new Torture Victim Protection
Act, to enable their courts to provide similar redress against human rights
violators found within their jurisdiction. An International Convention for the
Redress of Human Rights Violations that would obligate states parties to
enact legislation along these lines would be a promising first step.>® Such a
convention could define just what gross human rights violations were ac-
tionable, provide a common choice of law approach for courts to follow,
establish general norms governing the allowance of compensatery and, es-
pecially, punitive damages,*® and provide for the enforcement of judgments

55. The Maastricht Conference of 1992 concluded, inter alia, that this proposal “deserves
due consideration. The preparatory and drafting process for such a convention can serve
to focus the attention of governments on these issues, promote exchanges of national
experience and lead countries to develop adequate arrangements for anticipating, pre-
venting, stopping and remedying gross violations of human rights.” Netherlands Institute
of Human Rights, Seminar on the Right to Restitution, Compensation and Rehabilitation
for Victims of Gross Violations of Human Rights and Fundamental Freedoms 20 (SIM
Special No. 12, 1992). The Special Rapporteur of the UN Sub-Commission on Prevention
of Discrimination and Protection of Minorities on the topic attached the Maastricht
conclusions as an Annex to his second progress report. See van Boven, Study Concerning

- the Right to Restitution, Compensation and Rehabilitation for Victims of Gross Violations
of Human Rights and Fundamental Freedoms, U.N. Doc. E/CMN.4/5ub.2/8, at 21, 24 (1992).

56. Supposedly excessive damage claims and awards in the United States have oiten been
criticized. Cf. |. McBride, Redress for Human Rights Violations, in Droit Sans Frontiers
161, 169 (Hand & McBride eds., 1991) (“As an American he clearly understood the need
to inflate damage claims!”). Therefore, consideration undoubtedly would have to be given
during the drafting of any such convention to limiting or even possibly excluding one or
more types of damage claims. Certainly there are recent international precedents for such
limitations or exclusions. See UN Compensation Commission, Determination of Ceilings
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against human rights violators wherever they might resicle.. While us courts
to date have taken the lead in the limited area of providing remedies to
aliens whose human rights have been violated, it is high time to expanFi fmd
universalize the protection that domestic courts are capable gf providing.
During this process, it is to be hoped that US courts will continue to serve .
as experimental laboratories for the development of w!lal has.; beFOI'ﬂe a |
promising means of redress for victims of gross human rights violations.
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APPENDIX

Damages in Cases Involving Violations of
International Human Rights

I. CASE LAW ARISING UNDER THE ALIEN TORT STATUTE

Filartiga v. Pena-Irala®

{ LI S e

Dolly Filartiga (sister) and Dr. Filartiga (father) sued defendants for the torture
and killing of family member Joelito Filartiga.

i

Damages Claimed:>®
1. Past & Future Pecuniary Losses

Funeral, Memorial Expenses $ 24,710
Legal Costs $ 101,364
Medical Expenses
Dr. Filartiga $ 50,740
Dolly Filartiga ) 29,120
Lost Income
Past $ 71,300
Future $ 162,500

2. Non-Pecuniary and Punitive Damages 51
The plaintiffs asked the court to consider the emotional and phys_|.cal
pain suffered by plaintiffs in determining the amount of. punitive
and compensatory damages to award and to maximize its power
to provide monetary remedy to the plaintiffs.>?

Total § 439,734

for Compensation for Mental Pain and Anguish, U.N. Doc. S/AC.26/1992/8 (lan.'Zh?:
1992) {ceilings established for amounts of compensation for mental pain and anguish);
Eastern Airlines, Inc. v. Floyd, 111 S. Ct. 1489 (1991) (Warsaw Convention held not to
allow recovery for purely mental injuries).

57. 630 F.2d B?Br‘{Zd Cl?r. 1980), remanded on issue of damages, 577 F. Supp. 860 (E.D.N.Y.
1984) (jurisdiction under Alien Tort Statute). ! ) 2

58. See Plaintiffs’ Post-Trial Memorandum of Facts and Law app., Filartiga v. Pefia-lrala 577
F. Supp. 860 (E.D.N.Y. 1984).

59. Id. at 69-70.




218 HUMAN RIGHTS QUARTERLY Vol. 15
Damages Awarded:*°
1. Compensatory Damages
Emotional Pain & Suffering
Dr. Filartiga $ 150,000
Dolly Filartiga $ 150,000
Future Medical Expenses (Dolly Filartiga) $ 25,000
Past Expenses (Funeral, Medical) and
and Lost Income (Dr. Filartiga) $ 50,000
Expenses Related to Suit $ 10,364
2. Punitive Damages
Dolly Filartiga $ 5,000,000
Dr. Filartiga « $ 5,000,000

Total § 10,385,364

Von Dardel v. Union of Soviet Socialist Republics®'

Plaintiffs (half-brother and legal guardian of Swedish diplomat Raoul Wal-
lenberg) sued the Soviet Union seeking declaratory and injunctive relief and
damages for the alleged unlawful seizure, impjisonment, and possible death

of Wallenberg. The plaintiffs obtained a default judgment in the amount of
$39 million that was later vacated.

Forti v. Sudrez-Mason®?

Alfredo Forti sued on his own behalf for arbitrary detention without charges,
theft of personal property, and suffering from “mental cruelty” during de-
tention; additionally, he sued for the disappearance of his mother. Co-plaintiff
Deborah Benchoam sued on her own behalf for detention without charges,
sexual abuse, torture, and theft of jewelry; additionally, she sued for the

beating of her husband and for having to witness the murder of her brother
Reuben.®?

Damages Claimed:%*

1. Compensatory Damages $ 10,000,000

: 577 F. Stpp. 860 (E.D.N.Y. 1984),

. 623 F. Supp. 246 (D.D.C. 1985), vacated on other grounds, 736 F. Supp. 1 (D.D.C. 1990)
(defendant’s motion to set aside default judgment and to dismiss granted upon finding

that defendant did not waive sovereign immunity under the Foreign Sovereign Immunities

Act and thus there was no jurisdiction under the Alien Tort Statute).

. 694 F. Supp. 707 (N.D. Cal. 1988) (jurisdiction alleged under 28 U.5.C. § 1331, Alien
Tort Statute, and on pendent and ancillary grounds).

'63. Forti v. Sudrez-Mason, No. C-87-2058-DL| (N.D. Cal., judgment filed Apr. 20, 1990).

64. Plaintiff’'s Complaint at 19-20, Forti v. Sudrez-Mason, 694 F. Supp. 707 (N.D. Cal. 1988)

5 find il
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$ 10,000,000

2. Punitive or “Exemplary” Damages
3. Reasonable Attorneys’ Fees and Costs of Suit
4. Any Other Relief Deemed Proper

Damages Awarded:
1. Compensatory Damages (Pain & Suffering)

Debora Benchoam $ 3,000,000
Alfredo Forti $ 1,000,000

2. Punitive Damages
Debora Benchoam $ 3,000,000
Alfredo Forti $ 1,000,000
Total $ 8,000,000

Martinez-Baca v. Sudrez-Mason®*

The plaintiff claimed that he suffered four years of prolonged arbitrary de-
tention without trial and endured repeated incidents of torture and cruel,
inhuman, and degrading treatment. In a judgment entered by default on
April 22, 1988, the court found that international law, by virtue of its in-
corporation in US law, provided for the assessment of compensatory qnd
punitive damages.*® The court emphasized the deterrent value of assessing
punitive damages, and noted that international human rights would thereby
be furthered.®”

Damages Claimed:
Unavailable

Damages Awarded:
1. Compensatory Damages (Pain & Suffering®) $ 10,000,000
2. Punitive Damages®? $ 10,090,000
3. Lost Income with Interest $ 1,170,699

Total $ 21,170,699

65. No. C-87-2057-SC (N.D. Cal., April 22, 1988) (jurisdiction alleged unde_r _28 us.C.
§§ 1331, 1332, and the Alien Tort Statute; court explicitly found 1urisq|ct10n unqer
§§ 1332(a)(2) and 1331, in the latter instance finding federal common law, as incorporating
international law, the basis of federal question jurisdiction).

66. Id. at 4.

67. Id.

68. The court found that the award of compensatory damages was proper under the law of
nations and the statutory and common law of the United States. id. at 8. _

69. The court found that the award of punitive damages was proper under the law of nations,
the statutory and common law of the United States, and the common law of California.
Id. at 8.
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Quiros de Rapaport v. Suarez-Mason °

Plaintiffs Susana Quiros de Rapaport and Marfa Teresa Pinero de Georgiadis
sued for emotional anguish and loss of companionship, affection, consor-
tium, and future financial support sustained by the death of their husbands
Horacio Luis Rapaport and Angel Georgiadis. They also sued for their daugh-
ters’ psychological problems allegedly caused by the deaths of Horacio and
Angel. Maria Elena Pérez de Antonanzas sued for the disappearance of her
son, Nestor Rubén Antonanzas, for out-of-pocket and medical expenses
incurred as a result of Nestor’s disappearance, for anguish at the loss of his
companionship and affection, for the psychological care of her daughter
Norma, and for Norma's lost educational opportunities as a result of her
forced refugee status.”

Damages Claimed:
Unavailable

Damages Awarded:
1. Compensatory Damages (Pain & Suffering)
Quiros de Rapaport $ 10,000,000
Pinero de Georgiadis $ 10,000,000
Norma Antonanzas de Barroso $ 5,000,000
Pérez de Antonanzas $ 5,000,000
2. Punitive Damages

Susana Quiros de Rapaport $ 10,000,000
Pinero de Georgiadis $ 10,000,000
Norma Antonanzas de Barroso $ 5,000,000
Pérez de Antonanzas $ 5,000,000

3. Costs (Unenumerated) S 4,852
Total $ 60,004,852

Siderman de Blake v, Republic of Argentina™

The Siderman family (spouses José and Lea and their children Carlos and
Susana) sued the Argentine government and the Province of Tucuman for
compensation for land expropriated during the “dirty war,” and for the torture
of José Siderman. Lea sued for loss of consortium during the period of José’s
detention.

70. No. CB7-2266 |PV (N.D. Cal., Apr. 11, 1989) (judgment silent regarding jurisdictional
_ . - basis adopted). -
71. Plaintiff's Memorandum of Points and Authorities in Support of Request for Damages at
4-5, Quiros de Rapaport v. Sudrez-Mason, No. C87-2266 |PV (N.D. Cal., Apr. 11, 1989).
72. No. CV 82-1772-RMT (MCx), slip op. (C.D.Cal. Sept. 28, 1984) (LEXIS) rev'd on other
grounds, Mar. 7, 1984; appeal argued to 9th Cir., Apr. 17,1991. The original judgment
awarded the damages outlined in the text,

In an order tiled March 14, 1984, the court lound: (1) that the Alien
Tort Statute conferred jurisdiction over José’s torture claim but that the act
of state doctrine barred adjudication of the property claim;’® and (2) that
the children and wife of José have no standing to sue for damages for the
torture of José.”™*

LA IR GRS g

.5, The District Court for the Central District of California alssessed the
s - following damages, which are being appealed, against Argentina and the
: _ Province of Tucuman:

o : Damages Claimed:

= Unavailable

:L Damages Awarded: o

=8 1. José Siderman (on his own behalf as torture victim)

: Pain & Suffering; Emotional Distress $ 1,000,000
et - Physical Injuries : $ 250,000
?3 Loss of Earnings (Interest Not Mentioned) $ 1,200,000
S{r : Medical Expenses : $ 7,516
3 Moral Damages $ 150,000
:r: Subtotal % 2,602,516
} 5 2. Lea Siderman (Wife of José): '

= Loss of Consortium $ 100,000
g B Total $ 2,707,516
:§ 2

§ Il. PENDING CASES ARISING UNDER THE ALIEN TORT STATUTE

Pending Marcos Cases

The district courts in Hawaii and California dismissed the following five suits
as nonjusticiable under the act of state doctrine, wit‘hout reaching thfz ques-
tion of jurisdiction under the Alien Tort Statute. The five suits (four mrjlwu.:{ual,
one class action) were consolidated for appeal to challenge .the bdlsmlssal.
On appeal, the United States Court of Appeals for the Ninth Circuit reversed
and remanded the lower courts’ dismissals. The consolidated remands were
heard in the federal district court in Hawaii in the Spring of 1992; plaintiffs
won on the issue of liability. The damages phase of the trial is expected to
occupy the remainder of 1993.

An amicus brief alleges jurisdiction under the Alien Tort Statute for the

73. The slip opinion-is ambiguous with respect to the jurisdictional basis for its award of
damages for Lea’s loss of consortium claim.
74. Siderman, No. CV 82-1772-RMT (MCx), slip op. (C.D. Cal. March 14, 1984).
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plaintitts in the five consolidated cases.”
ages was awarded only in the Trajano
appeal.

* A default judement awarding dam-
case; this judgment was affirmed on

A. Hilao v. Marcos™

“Hi{ao is a class action by the alleged victims or personal representatives
of victims of torture perpetrated [by defendants]. The complaint alleges that
thfe plaintiffs were university students and labor organizers who were de.-
tained and routinely subjected to electric shock, beatings, Russian roulette
gang rapes, and in some cases murder. They sue the defendants for violatior;
of the law of nations, seeking compensatory and punitive dama 87

million.””7 : i phe
B. Trajano v. Marcos™

Plaintiff Philippino mother sued defendants alleging kidndpping, torture, and
murder of son, as well as “false imprisonment, ;vrongfm death !kidnap[’)ing
t;md violation of international law on behalf of [hef son’s] es,tate and [hLE:‘
Intentional infliction of emotional distress for her own suffering 'cnn bein
shown the tortured body of her son.”™ 7 ;
Damages Claimed:

1. Compensatory and Punitive Damages

2. Attorney’s Fees and Costs Tk
Fees $ 381,511
Costs $ 5,789

Damages Awarded:®

1. Estate of Archimedes (victim)

Past, Present, Future Lost Earnings $ 236,000
Moral Damages

(Physical Suffering, Mental Anguish. Fright,

Bodily Injury, Wrongful Death, and

Execution) 5 175,000
Exemplary or Punitive Damages $ 1 250’000

2. Agapita (mother of victim) e
Mental Anguish $ 1,250,000
Exemplary or Punitive Damages $ 1,250:000

75. Memorandum of Professors as Armici Curiae in Support of Plaintiifs at 13—14 Trajano v.

?«;arcl:gsg,l:dos, 86-2448, 86-2449, 86-2496, B6-15039, 87-1 706, 87-1707 (9th Cir., May

76. 878 F.2d 1439 (9th Cir. 1989) (text in WESTLAW),

-77.0Md.

'g‘ i{?ﬁ F.2d 1439 (9th Cir. 1989) (text in WESTLAW), aff 'd by 978 F.2d 493 (9th Cir. 1992)
£ - !

80. Trajano v. Marcos, No. 86-0207 (D. Haw., May 13, 19971).

3. Attorney’s Fees and Costs .

Fees $ 232,344
Costs $ 14,623

Total § 4,407,967 i

The court applied Philippine civil law to determine the amount of damages.

C. Sison v. Marcos®

Plaintiff mother and brothers of decedent (José and US citizen Ramén) sued
for alleged wrongful death and intentional infliction of emotional distress
from the torture and murder of son Francisco by persons allegedly under
direction of defendants. José (living brother of decedent and co-plaintiff)

also sued for assault and battery, false imprisonment, and “other” torts
derived from his detention and torture. Another plaintiff, Jaime Piopongco _
(US citizen) sued for assault, “interference with and destruction of a business, ar
and violations of the law of nations arising out of the closure of his radio :
station . . . and . . . subsequent arrest and torture."#?

D. Ortigas v. Marcos®

Thirteen Philippinos sued defendant alleging imprisonment and torture in
violation of international law.**

E. Clemente v. Marcos®

Action by eight Philippinos alleging the same cause as in Ortigas.®

Six Haitians seek compensatory and punitive damages against defendant for
torture; cruel, inhuman or degrading treatment; and arbitrary arrest and
detention.®® Plaintiffs argue that the Foreign Sovereign Immunities Act does
not provide immunity for “heinous” human rights violations by individuals i
acting beyond the scope of “official authority.””®

. Plaintiffs’ Memorandum of Law in Opposition to Defendant’s Motion to Dismiss at 1, ? i

i

Paul v. Avril®

. 878 F.2d 1439 (9th Cir. 1989) {text in WESTLAW).

: :30;8 F.2d 1439 (9th Cir. 1989) (text in WESTLAW). ,
: .{30;3 F.2d 1439 (9th Cir. 1989) (text in WESTLAW). _ i
: I{?Iro 91-0399, slip op. (5.D. Fla. May 3, 1991) (jurisdiction alleged under Alien Tort

Statute).

i

=

Paul v. Avril, No. 91-0399, slip op. (5.D. Fla. May 3, 1991). i
: 1

. Id. at 6.

B b T e

v

RS T e o



sl s

o T

R s

?1 i
g;

|

224 HUMAN RIGHTS QUARTERLY Vol. 15

Damages Claimed:

$120,000,000
Damages Awarded:
Case Sub Judice

Xuncax v. Gramajo™

This is an action by nine Guatemalan citizens against the defendant. Teresa
Xuncax sues on behalf of herself, her children and her husband for the
summary execution of her husband, Felipe Andrés-Tomas. Juan Diego-Fran-
cisco sues for beatings and torture he suffered, for the beating of his wife,
and for his exile. Juan Doe sues for the arbitrary detention, torture, and
murder of his father. Elizabet Pedro-Pascual sues for the murder of her sister,
Maria, and on her own behalf for the destruction of her home and for forced
exile. José Alfredo Callejas sues for the disappearance and presumed sum-
mary execution of his father, Alberto Callejas y Callejas. The remaining four

plaintiffs sue for their forced flight into Mexico as a result of the defendant’s
behavior.?! :

Damages Claimed:
1. Summary Execution
Compensatory Damages
(For Mental Anguish Suffered by Listed
Plaintiffs and Fear, Agony, and
Abuse of Next of Kin?2)
$2 million each to Xuncax, Doe, and
Pedro-Pascual
Punitive Damages
$5 million each to Xuncax, Doe, and
Pedro-Pascual
2. Disappearance of Callejas’ father
Compensatory Damages

$ 6.000,000

$ 15,000,000

Plaintiff Callejas $ 2,000,000
Punitive Damages
Plaintiff Callejas $ 5,000,000
3. Torture

Compensatory Damages
-~ $2 million each to Xuncax, Doe, and

90. No. 91-11564WD, slip op. (D. Mass. June 5, 1991) (jurisdiction alleged under 28.U.5.C.

§ 1331 ,_.-\Iien Tort Statute, and by pendent and ancillary jurisdiction).
91. Complaint at 5-7, Xuncax v. Gramajo, No. 91-1 1564WD, slip op. (D. Mass. June 5,
1991). =

92. This rationale is repeated to justify most of plaintiif’s award requests.
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Diego-Francisco
Punitive Damages
$5 million each to Xuncax, Doe, and
Diego-Francisco
4. Cruel, Inhuman, or Degrading Treatment
Compensatory Damages

(For Gross Humiliation of Plaintiffs, Incitation

of Fear, Anguish, and Forcing of Exile)
$1 million to each of 9 plaintiffs
Punitive Damages
$1 million to each of 9 plaintiffs
5. Arbitrary Detention
Compensatory Damages
$1 million each to Xuncax, Doe, and
Diego-Francisco
Punitive Damages
$1 million each to Xuncax, Doe, and
Diego-Francisco
6. Wrongful Death
Compensatory Damages
(For Pecuniary Loss, Loss of Society,
Comfort, Attention, Services, Support)
$2 million each to Xuncax, Doe,
and Diego-Francisco
Punitive Damages
$5 million each to Xuncax, Doe, and
Diego-Francisco
7. Assault and Battery
Compensatory Damages
$2 million each to Xuncax, Doe, and
Diego-Francisco
Punitive Damages
$5 million each to Xuncax, Doe, and
Diego-Francisco
8. False Imprisonment of Plaintiffs and/or Kin
Compensatory Damages
$1 million each to Xuncax, Doe, and
Diego-Francisco
Punitive Damages
$1 million each to Xuncax, Doe, and
Diego-Francisco
9. Intentional Infliction of Emotional Distress
Compensatory Damages
$1 million to each of 9 plaintiffs

-

$ 6,000,000

o

15,000,000

$ 9,000,000

$ 9,000,000 ,

$ 3,000,000

$ 3,000,000

$ 6,000,000

4+

15,000,000

$ 6,000,000

$ 15,000,000

$ 3,000,000
$ 3,000,000

$ 9,000,000
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Punitive Damages

$1 million to each of 9 plaintiffs $ 9,000,000

Total  $139,000,000
Damages Awarded:
Case Sub Judice

Il. CASE LAW ARISING UNDER OTHER JURISDICTIONAL BASES

Letelier v. Republic of Chile"

Plaintiffs (widow of Dr. Letelier and widower and parents of Ms. Moffitt)
sued Chile and individuals for the assassination of family members by high
officials of the Chilean secret police during the Pinochet regime.

In 1980, the District Court assessed damages against the defendants
(Chile and individuals) in the amount of $4,138.675.88 (components of
award detailed below). The plaintiffs attempted to enforce this award over
a period of five years.”

The enforcement of the judgment having become a diplomatic matter,
it was referred to a five member arbitral commission of the OAS. The Chile-
US Commission recently ordered the Government of Chile to compensate

the plaintiffs on the basis of a 1914 international settlements treaty between
the United States and Chile.%s

A. DISTRICT COURT

Damages Claimed:
Unavailable

93. 488 F. Supp. 665 (D.D.C. 1980), 502 F. Supp. 259 (D.D.C. 1980) (assessing damages),
567 F. Supp. 1490 (S.D.N.Y. 1983), No. M18-302, slip op. (S.D.N.Y. Nov. 10, 1983)
(motion for certification for appeal under 28 U.S.C. § 1292(b) denied), 575 F. Supp. 1217
(S.D-N.Y. 1983) (order to appoint receiver on behalf of judgment creditors awarded),
rey’d, 748 F.2d 790 (2d Cir. 1984), cert. denied, 471 U.S. 1125 (1985), damages awarded
by Chile-U.S. Commission, see 86 Am. |. Int'l L. 346 (1992), 31 LLM. 1 (1992) (jurisdiction
predicated on Foreign Sovereign Immunities Act).

94. See 567 F. Supp. 1490 (S.D.N.Y. 1983) (holding, inter alia, to reserve approval of ap-
plication for relief against Chilean airline allegedly involved in assassinations), No. M18-

_-—302;slip op. (S.D.N.Y Nov. 10, 1983) (denving appeal of district court), 575 F. Supp.
1217 (5.D.N.Y. 1983) (holding that creditors who had obtained judgment against Chile
were entitled to the appointment of a receiver of Chile’s property interest in the national
airline), 748 F.2d 790 (2nd Cir. 1984) (holding that judgment obtained under the Foreign
Sovereign Immunities Act does not necessarily permit execution against assets of foreign

state’s wholly-owned airline to satisfy it where the airline has “separate juridicial status”
from Chile).

95. 86 Am. J. Intl. L. 346 (1992), 31 I.L.M. 1 (1992).

84 4 b Ml B s S Rl 2
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Damages Awarded:*®
1. Ms. Letelier (for death of Dr. Letelier):

Survival Statute (Pain & Suffering) $ 30,000
Punitive Damages $ 1,000,000
Wrongful Death Statute ‘ $ 1,526,479
2. Ms. Moffitt’s Parents (for death of daughter):
Survival Statute (Pain & Suffering) $ 80,000
Punitive Damages $ 1,000,000
Wrongful Death Statute $ 916,096
3. Mr. Moffitt (for death of wife)
Pain and Suffering $ 400,000
4. Reasonable Attorney’s Fees
Counseling Fees $ 100,000
Reimbursement of Expenses $ 10,280
B. ARBITRAL PANEL
Damages Requested:
Not broken down?®” $ 2,900,000
Damages Awarded: ‘
1. Widow Letelier (for death of Dr. Letelier)
Moral Damages $ 160,000
Medical Expenses $ 16,000
2. Four Children of Dr. Letelier
($80,000 to each) $ 320,000
3. Widow and Sons of Dr. Letelier
Loss of Financial Support $ 1,200,000
4. Mr. Moffitt (for death of wife)
Loss of Financial Support $ 233,000
Moral Damages $ 250,000
Direct Costs $ 12,000
5. Parents of Mrs. Moffitt
Moral Damages $ 300,000
Medical and Direct Costs $ 20,000
6. Special Expenses _
Incurred in bringing case before the -
Commission (not including expenses of prior .
lawsuits); awarded to both families $ 100,492
Total $ 2,611,892

96. 502 F. Supp. 259 (D.D.C. 1980) . ] > !
97. Barbara Crossette, "$2.6 Million Awarded Families in Letelier Case,” N.Y. Times, Jan.
13, 1992, at All.

i3
i
L

ry—mr
§ {52

n%‘



t"

HUMAN RIGHTS QUARTERLY Vol. 15

Nelson v. Saudi Arabia™

Plaintiff Scott Nelson sues for arbitrary detention without charges and torture
suffered when, in the course of performing a job for which he was hired by
the defendants, he reported safety violations at a Saudi Arabian hospital.
His wife Vivian sues for mental anguish and torture suffered when an Arabian
official offered to set her husband free in return for her sexual favors.
Damages Claimed:

Amounts are unavailable, but both compensatory and punitive damages
were claimed.

Damages Awarded:
Case Sub Judice

IV. PENDING CASES ARISING UNDER OTHER JURISDICTIONAL BASES

Ortiz v. Gramajo™

Sister Ortiz, a United States citizen, sued for compensatory and punitive
damages for personal injury resulting from kidnapping, torture, rape, burning,
and brutal abuse by Guatemalan personnel under direction of defendant.'o°

Additionally, the plaintiff seeks redress for defamation allegedly committed
by defendant.'®

Damages Claimed:'°?

1. Torture
Compensatory Damages $ 1,000,000
Punitive Damages $ 1,000,000
2. Cruel, Inhuman, or Degrading Treatment
Compensatory Damages $ 1,000,000
Punitive Damages $ 1,000,000
3. Arbitrary Detention
Compensatory Damages $ 500,000
Punitive Damages $ 500,000
98. No. 881791, slip op. (S.D. Fla, Aug. 11, 1989), rev'd and remanded 923 F.2d 1528 (11th

Cir. 1991), cert. granted, 112'S, Ct. 2937 (1992), argued Nov. 30. 1992. {Eleventh Circuit,
- in finding jurisdiction under the Foreign Sovereign Immunities Act, reversed the district

court’s dismissal for lack of subject matter jurisdiction. Case pending before the Supreme
" Court.)

No. 91-11612WD (D. Mass. filed June 13, 1991) (jurisdiction alleged under 28 U.S.C.

sec. 1331, 1332(a)(2), and through pendent and ancillary jurisdiction).

100. Complaint at 1, Ortiz v. Gramajo, No. 91-11612 WD (D. Mass. filed June 13, 1991).
101. id. at 1.

102. Complaint at 14-20.

99.
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4. Assault and Battery
Compensatory Damages $ 11838338
Punitive Damages $ 1,000,
5. False Imprisonment
Compensatory Damages g gggggg
Punitive Damages _ ‘ !
6. Intentional Infliction of Emotional Distress reRyE
Compensatory Damages i 500’000
Punitive Damages /

7. Defamation of Character
Compensatory Damages —
Punitive Damages —=

Total $ 1 1,000,000

Damages Awarded:
Case Sub Judice

Todd v. Murdani*®’

Plaintiff mother,”a Malayasian citizen, sued thrfee Indonesian generals on
her own behalf and for the summary execution of her son, Kamal Bamadhaj,
a citizen of New Zealand.

Damages Claimed:'**
1. Summary Execution

Compensatory Damages g légggggg
Punitive Damages 000,
2. Wrongful Death
Compensatory Damages 2 1(2}88338{3
Punitive Damages 000, %
3. Assault and Battery
Compensatory Damages i ;gggggg
Punitive Damages : ,000,
4. Emotional Distress (mother and son) e
Compensatory Damages : 2’000'{)00
Punitive Damages - 000,

Total $ 30,000,000

103. (D. Mass. filed September 22, 1992) (jurisdiction alleged unrlier thfe Tocrlt_urfa V‘ICtlm Pro-
tection Act, Alien Tort Statute, § 1331, and pendent and ancillary jurisdiction).
104. Complaint at 8.







THE REDRESS TRUST

Registered Charity Number 1015787
A Limited Company Registered in Engiand Number 2774071
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The Redress Trusts Mission

To promote the rehabilitation and protection of people
who are or at any time have been victims of torture
anywhere in the world, and to help them and,
when appropriate, their families
to gain redress for their

suffering
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If vou wish to help, or to find out more,
please contact William Dishingron, at:

6 Queen Square
London WC IN 3AR
United Kingdom
Tel: 071-278-9502
Fax: 071-278-2252 /9410
Email: redresstrust@gn. apc. org

{ The Trust s mose gratetul o the Tie Gallery wnich has kinely granted permission to reproduce
The Blasphemer by William Blake oo che franr cuver.)
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unique service becomes berter known.
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On 2 PErson for SUCN purposes as obLaININg from him
or a third person information or a confession.
punishing him for an act he or a third person has
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intimidating or coercing him or a third person, or

a public official or other person acting in an official
capacirty. It does nort include pain or suffering arising
only from, inherent in or incidental to lawful

sanctions.
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TORTURE AND REDRESS

Case work is the primary rask of the Trust and we e Filing cases under national laws which provide

will work closely wich the nerwork of lawyers

remedies

around the world. When approached, we will | o

provide whartever assistance we can to torture

survivors, and seek reparation fr- -+
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MEASURING PROGRESS

1. Case work and assistance

60 people of 20 different nationalities who have and would like our help and support in seeking
. suffered from rtorture have approached the Trust, reparation.
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31 of these approaches have been since December Of all the cases the Trust is involved in, the
1992, and prior to that date 29 rorture survivors majority are torture survivors who seek
have approached members of the Trust for compensation from a foreign government.

assistance. Many NGOs and rehabilitation centres

have referred cases to us.

\\
\ Own (43.3%)

"

‘\\
|
Foreign (56.7%)

We, in conjunction with lawyers, have assisted 4 court. Members of the Trust were involved in the

torture survivors in the USA and 1 UK citizen, all of - case of an American who received a sertlement and

whom were torrured abroad, to bring their cases to an apology from the foreign government.
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As a result of | rtorture survivor winning his case,
his family benefited, as did other relations - their
honour and spirits were restored; cthey again
became contributing members of society. The
Trust has also helped torture survivors and their
families, with introducrions to medical and
psychiatric specialists, advice on seeking asylum,
provision of entry visas, and payment for travel. A
cotal of 16 victims' and other families have
benefited from our assistance.

In the case of 1 UK citizen tortured abroad, the
High Court granted leave to serve writs on 3 of his
torturers, butr as yer none have been sentenced.
However, in anocher case of a UK citizen, tortured
abroad, he was able to make a charge against his
torturers. A domestc tribunal subsequently
sentenced chem to imprisonment.

We liaise closely with 25 NGOs with an interest in
the same field, and the majority of rehabilitation
centres tor torture victims around the world. Many
referrals have come from these organisations.

In order to facilitate case work and provide other
assistance (o torture survivors, we have built a
network of 192 law firms, human rights legal
groups and other legal institutions in 58 countries
on all continents.

2. Advocacy and campaigning

The UK government has acknowledged the work
of the Trust, and we are also liaising closely with
the US Admuinistration. Governments from 4 other
countries have directly approached the Trust.

The UN Centre for Human Rights, the UN
Voluntary Fund for Victims of Torture. The UN
Committee against Torture (CAT) and the UN
Special Rapporteur on Torture are fully informed
about cthe Trust’s mission and progress.

The Trust has liaised with the European
Commission, the European Parliament, the
Council of Europe, and the European Committee
for the Preventon of Torture or Degrading
Treatment or Punishment (CPT), as well as boch
the European and Inter-American Commissions
and Courts of Human Rights.

3. New legislation

Trust members were involved in the drafting and
lobbying for the US Torture Victim Protection Act
of 1991(TVPA) which provides an effective remedy
for victims. One torture survivor has since invoked
this Act and there are several cases recently filed in
which the victim seeks to use the TVPA.

The Trust was also invoived in the drafting of an
amendment to the Foreign Sovereign Immunities
Act which, when passed, will authorise American
courts to hear torture cases broughr against foreign
countries by US citizens. In the UK, together with
our Legal Advisory Council, we have drafred a
‘Redress tor Torture Bill' providing a ciwii remedy

for torture victims.

4, Information database

We have now identified many sources of
information on torture, and continue to receive

informartion from NGOs concerned with torture.

In order to underrake case work, advocacy,

campaigning and plan new legislacion, we have
started to establish a comprehensive darabase on
incernational law, stace laws and case law against

roroure.

As part of chis research programme, we have
initially established chat 19 torture survivors have
received reparation, and 3 rtorturers have been

convicted.




MEASURING PROGRESS

In September 1987, 3 Turkish citizens were arrested and accused of being members of the
‘communist party. of Turkey. They were held incommunicado for 13 days before being
Sentcnced'-_to 4 years and 2 months imprisonment. Whilst in custody, they were questioned
“and subjected 1o ill-trearment by the police. They were later released condirionally. In 1990
they filed their cases with the European Commission,. and in-a friendly s&dément, the  F
‘Turkish government agreed o0 pay each of tha apphcams a-sum of 173,765, 000 Tu:k.tsh .
Lira:(£3, 750) : e '

In 1983, a French citizen on Corsica was arrested-as-a suspect for-murder and:.;.:.:a..ttcmpted{ E
murder allegedly commirted by the Corsican National Liberation Front. 5% years later he

was acquitted. Whilst in police custody, hewas subjected to ill-trearment and beating . He o
filed a criminal complaint, and in 1987 made an applicadon to the The European g
Commission of Human Rights. The European Courr of Human Rights ruled in August -~
1992 thar there had been violations of the European Convention on Human Rights and he

was awarded 1 million FF (£114,000) for the inhuman and degradma Treatment: and Lhe
un)'usnﬁed detention, and. 300,000 FF (£34, 000) for costs and expenses. i :

In Seprember 1992, in a friendly serdement with the Argentine government a.rraﬁged by
the Inter-American Commission of Human Rights, 13 Argentinians who had been- -
unlawfully arrested and torrured received compensation ranging from 4,401 to 71,739 e
pesos(£2,858 ro £46,584) for =m1-lawfﬁlgarrcst and-torture by their government. i

5. Public information and education service Articles in The Guardian. The Times and The
Observer, have increased public awareness of the

To date the Trust has been featured on: Trusts work.

Additionally, 25 national and regional radio
e BBC | Television - 90 ‘Clock News broadcasts. | international television programme,
e BBC 2 Television - Westminster Daily 4 international radio broadcasts and 4
international press agencies have introduced The

# .. 2 I 4
and 4 other relevision programmes. Redress Trust to audiences on all continents.




SURVIVORS OF TORTURE

The Trust, in conjunction with its international network of lawyers, has provided legal and other assistance

to a number of torture survivors.

1983 Mr N, an American citizem; was: recrmtcd by thecrovernmem: of Saut:h:Amb:z o
: work as:an engineer in a hospital. I the course-of h.tswork;he drsmcred.senoushcaltﬁ
s and‘?:sa.ﬁ:ty clr:ﬁec::sw Hc; ra:scd r.hc:ala.rm, an:d aEEez pratesm1g:;whcn no action was taker,

exercise; bearen”starved andforccd. o signa smmenrwmtcmm- Arabi
not understand.

 Since his returr home in- 1984, Mg N has had four su:giml‘oéeraﬁbri&m& diagl:[osci e
as. suffering from diffuse nerve: injury and post-raumatic: stress: disorders

He has been judged compie:elwdisanied and unable o work.m_ - = i

Mr. N was: determined to seek compensation:. On 73&Ma.rchw L995.wth3’5”upremc: Coure e
- of the United Stares ruled thar Mr: N could not sue:a: fo:ezgtmmvemmanc inthe US .
courts:. “However monstrous such: (police] abuse [forture] mdouﬁwﬂym +be;” one-judge: ; i
5 pronounczd. ‘@ foreign states mmeqf'tbtpowaf ifs. pa!zrgbaﬂbngbeemundmad e
= pem!mlymvemgn in nature.” i E R e Lo

The Trust is not prepared to accepr this judgment Not only do we introduce rtorture survivors o
as the last word. It has helped to obrain the US lawyers, and medical and psychiacric specialists.
governments agreement to negouarte a sertlement, but we also advise those who seek asylum, and
and has developed other plans to ensure that Mr. N organise entry visas and housing. We have paid
receives his compensation somerime during 1994. travel expenses, and made available our office

: : , ; facilities to survivors and cheir families.
We provide a reassuring and supportive service.




SURVIVORS OF TORTURE

In May 1991, Mr A, a UK citzen, was. arrested in Kuwaic as part of a hunt for those
‘responsible for the circulation of a contentious video. He was forced into a vehicle and taken
to 2 military prison, where he was blindfolded and handcuffed, whilst being beaten.and gun-
whipped. He wasintimidated and threatened into signing-a full confession, and then released.
 Afrer 2 days, he ﬂirés»agai::i kidnapped and taken to a-palace mzhaswunmmg pool.in-which
five-orsix bodies were floating. He =-mtfmc;dﬁ.inzo- the water, and repeatedly held under.
: o mibmdmgged:mamﬂwam where-some ﬁmmm&, @bz';i‘k\:were m&kéiz‘ﬁ.:pm&i 5
- wereses.alight...my &adja-wa.a:verﬁ&ﬁa’égébm;-;zébm-ﬁ:&gg@{x}éiﬁnméra_ur,'.t&q;‘threammd:mabaqr: i

“threats. H:~.-'ri;s=;.dlaiiﬁi'ng':-cdmpen.satiozi%ﬁﬁjr'*ther-scﬁ'ere-“pcrrnanentffph}isicél" and psychological
injuries allegedly afflicted on him. S el L B S ey ;

A High Court judge gave leave to serve writs for compensation-on members.of the Kuwait
Royal Family alleged to have tortured Mr-A. In 1994, the Court of Appeal concluded:that
state immunity could not be relied on to defear a torrure claim. The Kuwairti governmenrwill
have-to decide whether ro defend irself, or face the prospect of an-adverse judgmentin which -
its assets'will bevulnerable to seizure. e e T ey =

Mr E_'pré:ﬁscd.ag:-a lawyer in Sudan, when a bloodiess..coup'iﬁé 1989 heralded ﬂmﬁfcﬁmatiuﬁ
of 2 military-council. As he-was a member of the Bar Association which had criticised the new
military government, the authorities:arrested him. o '

“ ] was-taken 10:the Securizy headguarrers,” hesaid, “T stayed shere on-the roof for-8 a’ays Twas

severely tortured.... Itwas very cold, and I was forced 1o stand.on one foot for 8-10 hours inthe night l
.. they would pour cold water onme it R e S i e B . :
AfttrS dayg;-.;-.-hc was --transfeﬁed\._ tb .»-:a:.:-scc.rét_-dc:e.n‘tibn--:fccntré,_ where he-was held
incommunicado, beaten and whipped. e : :

““They forced me zo:stand.up on-one foot for many hours and.she place was filled with very cold and

filthy water and it-wasvery cold ar-night ... Lwas forced.to'stand for three-hours in-a bucket of ice

.. the first ten-minutes were very painful. After that, I didn’t feel anything, then | passed out.”
Whilst derained, he was never interrogated nor charged. After 48 days when his health had
seriously deteriorated, he was released in January 1990. He had 2 medical check in Sudan, was
hospiralised for 2 months in Egypr, and finally in the UK where one of his legs had to be
ampurated.

We are collecting further evidence on the case of compensation for his suffering. Mr E has starred {
Mr E before devising strategies so that he receives the Sudanese Victims of Torture Group for which

an apology from Sudan, and some form of we have provided office services.




Torrure survivors who seek reparation face many obsrac!eq A
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ADVOCACY AND CAMPAIGNING

Recent initiatives seeking to address torture have
placed special emphasis on enforcement measures.
Although the United Nations (UN) Convention
against Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment specifies that

(

states will ourlaw torture in their national

legislation, the incidence of torrure is increasing.

Advocacy & Campaigning
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benchmark Torture Victim Protection Act of

1991, which received President Bush's assent on 12

|

March 1992. It provides a civil remedy against
torturers, making them liable to pay damages to
US and non US victims who protest their cases

within 10 years of acrs of torture.
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The same group was involved in drafting an
amendment the Sovereign
Immunities Act of 1976 which, when passed, will

authorise American courts to hear rorture cases

o US Foreign

brought by US citizens against foreign states.

The Trust is also assisting the development of »
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The Trust initated 2 Parliamentary Questions in
order to establish the right of torture victims who
were torcured abroad to take acrion against the

perpetrators and seek redress in the UK.




In a debate on torture in the House of Lords on
10 March 1994, the Minister of Stare ar the
Foreign and Commonweaith Office, The Rt Hon
“The Baroness Chalker of Wallasey, said:

“Today, [ read that a new non-governmental
organisation, the Redress Trust, has recently come into
being and is arguing for UK courss to assume
Jurisdiction for claims by UK nationals who allege
that they have been tortured in third [world]
countries. We shall work with them and with other
non-governmental organisations. They cerrainly add

to what governments can do.”

Members of the Trust were also involved in
initiating a debarte in the US Congress on the issue
of US courts hearing cases of Americans who have
been rortured abroad. Recently, President Clinton's
Administration has directed the Department of
State to resolve, as soon as possible, the claims of 3

survivors who were tortured abroad.




RAISING AWARENESS ( Y37 #1706 &)

The Trust has publicised in the media the cases of several rorture SUrvivors.

Victims look ... . e m

for Redress =™
~His nead was he was jailed, beaten,
forced into the filthy pooi £ starved and held in salitary confine-

ApproXimateiy SIx umes. “But at victims  ™™Ment in a rat-infested cell lor 3%
of torture face ; obsta-  4Aysin 1984 aiter he refused to keep
cles when seeking redress.  silent about safety violations at King

Faisal Hospital in Riyadh,
fovernment turne its !0 this country and your own

For three weeks oo for relations with an ally whose
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victims of torwre whc Briush pended from 8 beam by ropes,  cove ofoil )
governments in t sexually abused and urinated on.
courts. ‘don’ Lo
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‘They piayed an elaborate psychologioal game. It has shattered my nerves.’,
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United States acts, other countries may follow. L present there is o a0
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10 compensate the victimg and
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the Kuwaiti govermnent for allegedly Qe rt l I re
assisting the torture of a British Citizen ™ i
represents a kmdmark ruling for victims ;

of torture, writes Keith Carmichael, the soles of his feet and
Honrorary Director of the Redress Trust. him 1o condess 1o charges they “nnwmmm

The Kew Law Jowsasl - Friday 28 lansary 1994
Saudi f Lord Justuce Butler-Sloss.
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