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FOREWORD

It 1s with great pleasure that I introduce this handbook, the fourth publication in
the Professional Training Series launched by the United Nations Centre for Human
Rights in 1994. Like the other publications in the series, the handbeok is designed to
complement the Centre's technical cooperation programme, while at the same time
providing information and assistance to all those involved in developing the strue-
tures necessary to promote and protect human rights.

Human rights involve relationships among individuals, and between individuals
and the State. The practical task of protecting human rights is, therefore, prmarily a
naticnal one for which each State must be responsible. United Nations efforts to en-
courage the creation and strengthening of national human rights institutions can be
traced back to 1946. However, it is only over the past few years that the international
community has come to agreement as to the optimal structure and functioning of
these bodies. A landmark in this process was the formulation of the Principles relat-
ing to the status of national institutions, which were endorsed by the General Assem-

+- bly in 1993. The same year, the World Conference on Human Rights reaffirmed the
"~important and constructive role played by national human rights institutions and

called upon Governments to strengthen such bodies.
i i

In the course of its work in the area of national institutions, the United Natidns
has come to realize that nv single imodel of national institution can, or should be, rec-
ommended as the appropriate mechanism for all countries to fulfil their international
human rights obligations. Although each country can benefit from the experience of
others, national institutions must be developed taking into account cultural and legal
traditions, as well as existing political organization.

The United Nations has also recognized that not all States eager to establish or
strengthen national institutions have the necessary technical and financial capacity to
do so. The Centre for Human Rights, under its technical cooperation programme, has
provided expert and material assistance in this area to a number of countries in the
past few years. The Centre encourages States to request assistance in building or
strengthening national human rights institutions.

Human rights machinery of the kind which forms the subject-matter of this hand-
book cannot be expected to address all the human rights issues which are currently
occupying governments and the international community. Nor are such institutions
set up to replace the human rights organs of the United Nations or non-governmental
organizations working in the same area. The role of national institutions is clearly
complementary, and their strengthening can only enhance the effectiveness of both
national and international systems for the promotion and protection of human rights.

José AYALA LAssO
United Nations High Commissioner
for Human Rights
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GENERAL INTRODUCTION

A. Aims of the handbook

1. This handbook is based on the premise that strong
and effective national institutions can contribute substan-
tially to the realization of human rights and fundamental
freedoms. As more countries take the decision to estab-
lish national human rights institutions, the need for
guidelines on how such bodies can be created and oper-
ated for maximum effectiveness becomes increasingly
evident.

2. Actual or potential strength and effectiveness are
directly related to the legal mandate of the institution. A
national institution which is rendered weak or ineffective
by its constitutive law can increase its technical compe-
tence, but in the absence of legislative change it will
never completely overcome its structural inadequacies.
For this reason, the first target group of the handbook is
Governments and other groups considering, or actually
involved in, the planning process for the establishment
of new institutions. For this group the handbook pro-
vides a summary of the various purposes for which a hu-
man rights institution may be established; an overview
of elements necessary for its effective functioning; and a
detailed analysis of the various responsibilities with
which such an institution may appropriately be en-
trusted. Practical assistance in the drafting process is
given in the form of legislative examples applicable to
particular purposes, elements or responsibilities.

3. The second target group of the handbook is exist-
ing institutions, their establishing Governments and
those involved in their operation. The strengthening of
existing institutions can take a number of different
forms. Governments may decide to improve an existing
national institution by amending its founding legislation
in order to provide for a broader mandate or otherwise
increased powers. In such a situation the handbook can
serve purposes similar to those outlined above in respect
of institutions yet to be established. Of course, in the ab-
sence of such amendments, an existing institution must
operate in accordance with the legislative framework
within which it was created. In that case, the handbook
may be used in order to maximize the effectiveness of
those functions and powers with which the institution is
vested.

4. The great differences in structure and functioning
between existing national institutions clearly reflect cul-
tural, political, historical and economic dissimilarities.
For this reason, the handbook is not a blueprint for legis-
lation. It is not prescriptive, and it does not set out to cre-
ate a prototype or ‘‘ideal’ institution against which the
effectiveness of all others may be measured. There can
be no model institution and there are no set rules. The
user of this handbook will instead find a series of guide-
lines and recommendations based on a careful analysis
of the achievements and difficulties of a wide range of

Institutions in many countries, Information in the hand-
book is also based on the results of conferences and
meetings convened both within and outside the United
Nations and on the experience gained by the United Na-
tions Centre for Human Rights in providing technical as-
sistance to Governments in this area. It should be noted
that the Principles relating to the status of national insti-
tutions (the *‘Paris Principles’”), which are discussed be-
low (see paras. 25-27 and annex I), have been particu-
larly important in this respect.

B. Organization of the handbook

5. Chapter I provides an overview of the historical
and legal context within which present developments re-
lating to national institutions are occurring. An introduc-
tion to the human rights system and the place of national
institutions in that system is followed by a brief sum-
mary of United Nations activity in this field from 1946
to the present day. The problem of definition is then ad-
dressed and an outline provided of the features generally
associated with the most common classifications: na-
tional commissions, specialized commissions and offices
of the ombudsman.

"+ 6. Chapter II discusses the elements which may be
considered necessary for the effective functioning of a
national human rights institution and explains how these
elements may be incorporated into the structure and op-
eration of an institution for optimal effect.

7. Chapters ITI, IV and V are devoted to discussion
of the three main tasks which national institutions may
perform. Chapter III deals with promoting awareness
and educating about human rights; chapter IV, with ad-
vising and assisting government; and chapter V, with in-
vestigating alleged human rights violations. In relation to
each of the three tasks, information is provided on the
various methods which can be adopted and the strategies
which may be employed to maximize their effectiveness.

8. The handbook also includes a number of annexes.
Annex I reproduces the Principles relating to the status
of national institutions (see paras. 25-27 below). Annex
II provides a list of contacts and resource points which
may be of use to Governmeants and others involved in es-
tablishing a new institution or in strengthening an exist-
ing one. Annex III summarizes the technical cooperation
programme of the United Nations Centre for Human
Rights as it relates to national institutions. Annex IV re-
produces the [nternational Bill of Human Rights. A se-
lect bibliography includes mainly United Nations docu-
ments and other publications relating to national human
rights institutions.
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I. NATIONAL HUMAN RIGHTS INSTITUTIONS:
BACKGROUND AND OVERVIEW

A. Human rights systems

9. National institutions are but one component of a
complex, multi-level system which has been developed
for the promotion and protection of human rights. The
following paragraphs provide a brief overview of this
system 11 order to illustrate the place of national institu-
tions, and the functions and responsibilities with which
they may appropriately be entrusted.

L. The United Nations and human rights

10.  In the Preamble to the Charter of the United Na-
tions, the peoples of the United Nations declare their de-
termination “‘to save succeeding generations from the
scourge of war . . . to reaffirm faith in fundamental hu-
man rights . ... and to promote social progress and better
standards of life in larger freedom’. Accordingly, Arti-
cle 1 of the Charter proclaims that one of the purposes of
the United Nations is to achieve international coopera-
tion in promoting and encouraging respect for human
rights and for fundamental freedoms for all without dis-
tinction as to race, sex, language or religion.

11." " In the 45 years since the adoption of the Univer-
sal Declaration of Human Rights, the United Nations has
developed a comprehensive strategy aimed at achieving
the human rights objective set out in the Charter. The ba-
sis of this strategy is the body of international rules and
standards which now cover virtually every sphere of hu-
man activity. "

12. Upoen this strong legislative foundation has been
built an extensive network of human rights machinery
designed further to develop international standards, to
monitor their implementation, to promote compliance,
and to investigate violations of human rights. The strat-
egy is reinforced by a wide variety of public information
activities and a technical cooperation programme de-
signed to provide practical help to States in their efforts
to promote and protect human rights.

I3.  These structures and activities permit the United
Nations to play a pivotal standard-setting and leadership
role in the struggle for human rights and fundamental
freedoms. The task of promoting and ‘protecting human
rights, however, is not one which could or should be as-
sumed by only one organization. United Nations practice
in the field of human rights is based on the fundamental
premise that universal respect for human rights requires
the concerted efforts of every Government, every indi-
vidual, every group and every organ in society.

2. Regional human rights systems

l4.  The international system relies heavily on the
support it receives from regional human rights systems
such as those operating in Africa, the Americas and
Europe. Regional human rights systems have played an
important complementary role in reinforcing interna-

tional standards and machinery by providing the means
by which human rights concerns can be addressed within
the particular social, historical and political context of
the region concerned.

3. Non-governmental organizarions

15, Addiucnal support for implementation of inter-
national human rights standards comes from concerned
community and non-governmental organizations, which
have a special role to play in the development of a uni-
versal culture of human rights. Non-governmental or-
ganizations, by their very nature, have a freedom of ex-
pression, a flexibility of action and a liberty of
movement which, in certain circumstances, allow them
to perform tasks which Governments and intergovern-
mental organizations are unable or even unwilling to -
perform.

4, Governments .

16. In the past two decades many countries have be-
come parties to the major human rights treaties, thereby
incurring a legal obligation to implement the human
rights standards to which they subscribe at the interna-
tional level. Human rights involve relationships among
individuals, and between individuals and the State. The
practical task of protecting human rights is therefore pri-
marily a national one, for which each State must be re-
sponsible. At the national level, rights can be best pro-
tected through adequate legislation, an independent
Judiciary, the enactment and enforcement of individual
safeguards and remedies, and the establishment and
strengthening of democratic institutions. Activities
aimed at the promotion of human rights and the develop-
ment of a human rights culture should aiso be viewed as
primarily national responsibilities, The most effective
education and information campaigns, for example, are
likely to be those which are designed and carried out at
the national or local level and which take the local cul-
tural and traditional context into account.

< 17. When States ratify a human rights instrument,
they either incorporate its provisions directly into their
domestic legisiation or undertake to comply in other
ways with the obligations contained in the instrument.
Therefore, universal human rights standards and norms
today find their expression in the domestic laws of most
countries. Often, however, the fact that a law exists to
protect certain rights is not enough if that law does not
also provide for all the legal powers and institutions nec-
essary to ensure the effective realization of those rights.

I8. This problem of effective implementation at the
national level has, particularly in recent times, generated
a great deal of international interest and action. The
emergence or reemergence of democratic rule in many
countries has focused attention on the importance of



democratic institutions in safeguarding the legal and po-
litical foundations on which human rights are based.

19. It has therefore become increasingly apparent
that the effective enjoyment of human rights calls for the
establishment of national infrastructures for their promo-
tion and protection. In recent years, many countries have
established institutions with the express function of pro-
tecting human rights. While the specific tasks of such in-
stitutions may vary considerably from country to coun-
try, they share a common purpose, and for this reason
are referred to collectively as national human rights in-
stitutions.

B. United Nations activity in the area
of national institutions

1. Early activities of the Economic
and Soctal Council

20. The question of national human rights institu-
tions was first discussed by the Economic and Social
Council (ECOSQC) in 1946, two years before the Gen-
eral Assembly proclaimed the Universal Declaration of
Human Rights as Vg common standard of achievement
for all peoples and-all nations’”.

21.  Atits second session, in 1946, ECOSOC invited
Member States *‘to consider the desirability of establish-
ing information groups or local human rights committees
within their respective countries to collaborate with them
in furthering the work of the Commission on Human
Rights’.! Fourteen years later the matter was raised
again, in a resolution which recognized the important
role national institutions could play in the promotion and
protection of human rights, and which invited Govern-
ments to encourage the formation and continuation of
such bodies as well as to communicate all relevant infor-
mation on the subject to the Secretary-General.? This
process is an ongoing one, and reports on information
received are regularly submitted by the Secretary-
General to the Commission on Human Rights, to the
General Assembly and to States.

2. Establishing standards and goals
for national institutions

22.  As standard-setting in the field of human rights
gained momentum during the 1960s and 1970s, discus-
sions on national institutions became increasingly fo-
cused on the ways in which such bodies could assist in
the effective implementation of these interational stand-
ards. In 1978, the Commission on Human Rights de-
cided to organize a seminar in order, inter alia, to draft
guidelines for the structure and functioning of national
institutions. Accordingly, the Seminar on National and
Local Institutions for the Promotion and Protection of
Human Rights was held in Geneva in September 1978°

! Economic and Social Council resolution 2/9 of 21 June 1946,
sect. 5.

? Economic and Social Council resolution 772 B (XXX) of 25 July
1960.

3 See ST/HR/SER.AZ2 and Add.1.

and approved a set of such guidelines. These guidelines
suggested that the functions of national institutions

should be:

To act as a source of human rights information for the
Government and people of the country;

To assist in educating public opinion and promoting
awareness of and respect for human-rights;

To consider, deliberate upon and make recommendations
regarding any particular state of affairs that may exist
nationally and which the Government may wish to re-
fer to them;

To advise on any questions regarding human rights mat-
ters referred to them by the Government;

To study and keep under review the status of legislation,
judicial decisions and administrative arrangements for
the promotion of human rights, and to prepare and
submit reports on these matters to the appropriate
authorities;

To perform any other function which the Government
may wish to assign to them in connection with the du-
ties of the State under those international instruments
in the field of human rights to which it is a party;

As regards the structure of such institutions; the guide-
lines recommended that they should:

Reflect in their composition wide cross-sections of the
nation, thereby bringing all parts of the population
into the decision-making process in regard to human
rights;

Function regularly, and that immediate access to them
should be available to any member of the public or
any public authority;

In appropriate cases, have local or regional advisory or-
gans to assist them in discharging their functions.

23. The guidelines were subsequently endorsed by
the commission on Human Rights and the General As-
sembly. The Assembly invited States to take appropriate

~ steps for the establishment, where they did not already

exist, of national institutions for the promotion and pro-
tection of human rights, and requested the Secretary-
General to submit a detailed report on existing national

institutions.

24. Throughout the 1980s, the United Nations con-
tinued to take an active interest in this topic and a series
of reports prepared by the Secretary-General was pre-
sented to the General Assembly. It was during this time
that a considerable number of national institutions were
established—many with the support of the United Na-
tions Centre for Human Rights

3. The [99] first international meeting in Paris

25, In 1990, the Commission on Human Rights
called for a workshop ro be convened with the participa-
tion of national and regional institutions involved in the
promoticn and protection of human rights. The work-
shop was to review patterns of cooperation between na-
tional institutions and international organizations, such
as the United Nations and its agencies, and to explore
ways of increasing the effectiveness of national institu-

tions. Accordingly, the first International Workshop on
National Institutions for the Promotion and Protection
of Human Rights was held in Paris from 7 to 9 October
1991.% Its conclusions were endorsed by the Commission
on Human Rights in resolution 1992/54 as the Principles
relating to the status of national institutions (the *‘Paris
Principles’), and subsequently by the General Assembly
in its resolution 48/134 of 20 December 1993. The prin-
ciples affirm that national institutions are to be vested
with competence to promote and protect human rights
and given as broad a mandate as possible, set forth
clearly in a constitutional or legislative text.

26.  According to these Principles, which represent a
refinement and extension of the guidelines developed in
1978 (see para. 22 above) a national institution shall, in-
ter alia, have the following responsibilities:

To submit recommendations, proposals and reports on
any matter relating to human rights (including legisla-
tive and administrative provisions and any situation of
violation of human rights) to the Government, parlia-
ment and any other competent body;

To promote’ conformity of national laws and practices
with international human rights standards;

“v - - . . -
To encourage ratification and implementation of interna-
tional standards;

To contribute to the reporting procedure under interna-
tional instruments;

To assist in formulating and executing human rights
teaching and research programmes and to increase
public awareness of human rights through informa-
tion and education;

To cooperate with the United Nations, regional institu-
tions, and national.institutions of other countries.

The Principles also recognized that a number of national
Institutions have been given competence to receive and
act on individual complaints of human rights violations.
They stipulate that the functions of national institu-
ti'orl]s in this respect may be based on the foilowing prin-
ciples:

Seeking an amicable settlement of the matter through
conciliation, binding decision or other means;

Informing the complainant of his or her rights and of
avatlable means of redress, and promoting access to
such redress;

Hearing complaints or referring them to a competent
authority;

Making recommendations to the competent authorities,
including proposals for amendment of laws, regula-
tions or administrative practices which obstruct the
free exercise of rights.

27. The Principles also include detailed guidelines
on the composition of national institutions and the ap-
pointment of members; on guarantees of independence
and pluralism; and on methods of operation. The full text

4 See E/CN.4/1992/43 and Add. 1.

of the Principles is reproduced in annex I to this hand-
book and their spirit is reflected in the guidelines and
recommendations made below.

4. Activities during 1991-1993

28. Since 1991, the work of the United Nations in
relation to national institutions has gained considerable
momentum. A number of important meetings have been
convened, including the Second United Nations Work-
shop for the Asian and Pacific Region on Human Rights
Issues (Jakarta, January 1993),° at which the establish-
ment of national institutions in the Asian and Pacific re-
gion was discussed; the meeting of Representatives of
National Institutions and Organizations Promoting Tol-
erance and Harmony and Combating Racism and Racial
Discrimination {Sydney, April 1993):® and the second
International Workshop on National Institutions for the-
Promotion and Protection of Human Rights (Tunis, De-
cember 1993).

5. The 1993 World Conference on Human Rights

29. During preparations for the 1993 World Confer--
ence on Human Rights, it was decided to organize a
meeting of national institutions parallel to the Confer-
ence uself. This meeting examined,, inter alia, the pur-
poses of national institutions; the key requisites for ap-
propriate and  effective  functioning, including
representative nature and accessibility; and mechanisms
for coordinating inter-institutional activities.

30. The Vienna Declaration and Programme of Ac-
tion adopted by the World Conference confirmed many
important principles, including that of the indivisibility

"and interdependence of all human rights, as-well as es-

tablishing an ambitious agenda for human rights into the
twenty-first century. With regard to natienal institutions,
the World Conference reaffirmed therein:

- .. the important and constructive role played by nationat institutions
for the promotion and protection of human rights, in particular in their
advisory capacity to the competent authorities, their role in remedying
human rights violations, in the dissemination of human rights infor-
mation, and education in human rights. . . . (Part I, para. 36.)

It also encouraged:

. .. the establishment and strengthening of national institutions, hav-
ing regard to the *‘Principles relating to the staws of national institu-
tions" ... (Ibid.)

and recognized:

--. the right of each State 1o choose the framework which is best
suited to its particular needs at the national level, (Ibid.)

31. The World Conference also called upon Gov-
ernments to strengthen national institutions: recom-
mended the strengthening of United Nations activities
and programmes 10 meet requests for assistance from
States in the establishment or strengthening of national
institutions; encouraged cooperation between national
institutions, particularly through exchanges of informa-
tion and experience, as well as through cooperation with

3 Sce HR/PUB/93/ |
% See A/CONF.15T/PC/92Add.5.
? See E/CN.4/1994/45 and Add. |,



regional organizations and the United Nations: and rec-
ommended, in that regard, that periodic meetings be con-
vened between representatives of national institutions,
under the auspices.of the Centre for Human Rights, in
order to share experience and examine ways and means
of improving their mechanisms.

6. The 1993 second international meeting ar Tunis

32. The second International Workshop on National
Institutions for the Promotion and Protection of Human
Rights was held at Tunis from 13 to 17 December 1993
and brought together representatives of more than 28 in-
stitutions from around the world. Workshop participants
discussed a number of topics of mutual concern, includ-
ing relations between the State and national institutions,
berween national institutions themselves, and between
national institutions and the Centre for Human Rights.
As part of an effort to improve cooperative relationships,
the workshop formally established a Coordinating Com-
mittee (see para. 115 below). It also adopted a number of
recommendations, including one which called upon indi-
vidual institutions to take measures to ensure that their
status and activities are consistent with the Paris Princi-
ples relating to the status-of national institutions (see

paras. 25-27 above).

7. Activities outside the United Nations system

33. Several international organizations, particularly
the Conimonwealth Secretariat and the International
Ombudsman Institute, have been active in promoting the
establishment and development of national human rights

institutions.

34. The Commonwealth has sponsored a number of
international and national workshops and has developed
extensive materials. These include a directory of existing
institutions in Commonwealth countries and a manual
which provides comparative legislation and guidance for
States wishing to establish new institutions. :

35. The International Ombudsman Institute has, in
recent years, paid increasing attention to the human
rights dimension of the work of ombudsmen. The Insti-
tute, located in Alberta, Canada, gathers information on
all ombudsman offices throughout the world and,
through publications and conferences, attempts to
strengthen relations between individual institutions.

C. Defining a national human rights institution

36. Despite the existence of comprehensive stan-
dards relating to practice and to functions, an analysis of
activities conducted both within and outside the United
Nations system reveals that there is not yet an agreed
definition of the term ‘‘national human rights institu-
tion"". The conceptual framework for early United Na-
tions activities in the area was flexible enough to include
virtually any institution at the national level having a di-
rect or indirect impact on the promotion and protection
of human rights. Accordingly, the judiciary, administra-

8 |bid.

tive tribunals, legislative organs, non-governmental or-
ganizations, legal aid offices and social welfare schemes
were all given equal attention. aleng with national com-
missions, ombudsman offices and related structures.

37. This broad formulation, however, has been
graduaily pared down by the subsequent work of the
United Nations on the subject to the péint where a more
narrow group of institutions has emerged, on the basis of
particular common functions, including: educational and
promotional activities; the provisions of advice to gov-
ernment on human rights matters; and the investigation
and resolution of complaints of viclations commitied by
public {and occasionally also private) entities. However,
while operating to exclude previously included institu-
tions such as the judiciary, the legislature and social wel-
fare structures, this*‘functional'’ approach to categoriza-
tion has not yet resulted in an ultimate definition of what
consiitutes a national institution for the promotion and

protection of human rights.

38. The Paris Principles relating to the status of na-

tional institutions (see paras. 25-27 above) represent an - -

important step in the evolutionary process. The Princi-
ples attempt to clanfy the concept of a *‘national institu-
tion’” by providing standards on the status and advisory
role of national human rights commissions. If these stan-
dards are applied to the general class of national institu-
tions, not only those designated as ‘‘commissions’’, then
a national institution must be & body established in the
constitution or by law to perform particular functions in
the field of human rights. This process will then operate
to exclude not only governmental instrumentalities with
more general functions (such as administrative tribu-
nals), but also all organizations not founded in law.

39. Despite these refinements, it is evident that the
concept of a national institution is not yet fully evolved.
At the same time, the practical utility of establishing
boundaries, however flexible, has been recognized. For
the purposes of United Nations activities in this field,
therefore, the term ‘‘national institution” is taken to re-
fer to a body which is established by a Govermnment un-
der the constitution, or by law or decree, the functions of
which are specifically defined in terms of the promotion
and protection of human rights.

D. National institutions in practice

40. In practice, the institutions included in the
above definition are all “‘administrative’” in nature-—in
the narrow sense that they are neither “‘judicial®® nor
lawmaking. As a rule, they are endowed with ongoing,
advisory authority in respect of human rights at the na-
tional and/or international level. These purposes are pur-
sued either in a general way, through opinions and rec-
ommendations, or through the consideration and
resolution of complaints submitted by individuals or
groups. [n some couniries, the constitution wiii provide
for the establishment of a national human rights institu-
tion. More often, such institutions are created by legisla-
tion or decree. While many national institutions are at-
tached, in some way or ancther, to the executive branch
of government, the actual level of independence which
they enjoy will depend on a number of factors, including

composition, financial basis and the manner in which
they operate.

\. Classification difficulties

41. The existence of such common characteristics
has not prevented significant classification difficulties.
At present, the majority of national institutions are iden-
tified as belonging to one of two broad caregories: ‘‘hu-
man rights commissions’’ or ‘‘ombudsmen’”.

42. Human rights commissions are generally in-
volved in one more specific functions directly related to
the promotion and protection of human rights, including
an advisory function (with regard to law and govemment
policy on human rights), an educative function (oriented
towards the public), and what may be termed an impar-
tial Investigatory function. Differences between various
commussions are often related to differences in the
weight given to particular functions. The focus of a com-
Mmission may range across a broad spectrum of rights or,
conversely, may be restricted to protection of a particular
vulnerable group. i

43. From & comparative perspective, the institution
of ombudsman s generally associated with an emphasis
on the impartial” investigatory function. Many long-
established offices of the ombudsman do not concern
themselves-directly with human o ghts except in so far as
they relate to their principal function of overseeing fair-
ness and legality in public administration. Others, par-
ticularly the more recently created offices, have been
given specific human rights protection mandates, often
In relation to rights set forth in national constitutions or
other legislation.

44. Despite the existence of such indicators, precise
classification of a particular institution is complicated by
the fact that functions implied in these designations are
not always reflected in the work of institutions so cate-
gorized. An “‘ombudsman’’, for example, may be en-
gaged in a broad range of promotional and protective ac-
uvities generally recognized as characteristic of a
commission. An entity identified as a “‘human rights’
commission’ may be operating exclusively within the
sphere of public administration—a domain traditionally
associated with the office of the ombudsman.

45. In view of such inconsistencies, it is clear that
any attempt at nominal classification will be somewhat
a_rbttrax;y and that a functional approach to defining na-
tional Institutions may be more appropriate. it is in ac-
cordance with such a functional approach that the sub-
stantive parts of this handbook have been organized.
quqver, as distinctions and categorizations continue to
exist (n practice, they cannot be ignored. In providing an
overview of existing national institutions, the following
sections outline the features, generally associated with
national commissions, specialized commissions and of-
fices of the ombudsman.

: 2. Human rights commissions

46. I[n many countries, commissions have been es-
tabli_shed to ensure that the laws and regulations con-
cerning the protection of human rights are effectively ap-
plied. Most human rights commissions function

independently of other organs of government, although
they may be required to report to the legislature on a
regular basis.

47. In keeping with their independent nature, com-
missions are generally composed of a variety of mem-
bers from diverse backgrounds, each with a particular in-
terest, experuse or experience in the field of human
rights. Eaf:h country may have its specific requirements
or restrictions for the selection of members, such as quo-
tas on the number of representatives or candidates from
various professional categories, political parties or lo-
calities.

48. Human rights commissions are concerned pri-
marily with the protection of persons against all forms of
discrimination and with the protection of civil and politi-
cal rights. They may also be empowered to promote and
protect economig, social and cultural rights. The precise
authority and functions of a particular commission will
be defined in the legislative act or decree under which it
1s established. This law or decree will also serve to de-
?Ene the commission’s jurisdiction by, inter alia, specify-
ing the range of discriminatory or violative conduct
which it is empowered to investigate or otherwise act on.
Some commissions concern themselves with alleged vio-
lations of any rights recognized in the constitution, Oth-
ers may be able to consider cases of discrimination on a
bro_ad range of grounds, including race, religion, gender,
national or ethnic origin, disability, social condition, sex-
ual orientation, political opinion, ancestry, age and mari-
tal status.

49.  One of the most common functions vested in a
human rights commission is to receive and investigate
complaints from individuals (and, occasionally, from
groups) alleging human rights abuses committed in vio-
lation of existing national law. In order to carry out its
tasks properly, the commission will usually be capable
of obtaining evidence relating to the matter under inves-
tigation. Even if used only rarely, this power is impor-
tant in that it guards against the possibility of frustration
through lack of cooperation on the part of the person or
body complained against. While there are considerable
differences in the procedures followed by various human
rights commissions in the investigation and resolution of
complaints, many rely on conciliation and/or arbitration.
In the process of conciliation, the commission will at-
tempt to bring the two parties together in order to
achieve a mutnally satisfactory outcome. If conciliation
fails to resolve the dispute, the commission may be able
to resort to arbitration in which it will, after a hearing, is-
sue a determination.

- 50. It is not common for a human rights commis-
sion to be granted authority to impose a legally binding
outcome on parties to a complaint. However, this does
not mean that the settlement or appropriate remedial
steps recommended by the commission can be ignored.
In some cases, a special tribunal will hear and determine
1ssues outstanding from an unresolved complaint. If no
special tribunal has been established, the commission
may be able to transfer unresolved complaints to the
regular courts for a final and binding determination.

3L Another important function of many commis-
slons 1s systematically to review the Government's hu-
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man rights policy in order to detect shoricomings in hu-
man rights observance and suggest ways of improving it.
Human rights commissions may also monitor the State’s
compliance with its own legislation and with interna-
tional human rights laws and, if necessary, recommend
changes. The ability of a commission to initiate inquiries
on its own behaif is an important measure of its overall
strength and probable effectiveness. This is particularly
true in regard to situations involving persons or groups
who do not have the financial or social resources to
lodge individual complaints.

52. The full realization of human rights cannot be
achieved solely through adequate legislation and appro-
priate administrative arrangements. In recognition of this
fact, commissions are often entrusted with the important
responsibility of improving community awareness of hu-
man rights. Promoting and educating about human rights
may involve informing the public about the commis-
sion’s own functions and purposes; provoking discussion
about various important questions in the field of human
rights; organizing seminars and training courses; arrang-
ing counselling services and meetings; and producing
and disseminating human rights publications.

u T~
3. Specialized institutions

53. Vulnerable groups differ from country to coun-
try, but the most common problem affecting them all is
discrimination. Members of the community who are
most often’ recognized by Governments as needing spe-
cialized human rights bodies to protect their interests are
persons belonging to ethnic, linguistic and religious mi-
norities, indigenous populations, non-nationals, mi-
grants, immigrants, refugees, children, women, the poor
and the disabled.

54. Specialized human rights institutions are gener-
ally established to promote government and social policy
which has been developed for the protection of one or
more of these groups. For the most part, these institu-

tions perform functions similar to those of the less spe-

cific human rights commissions described above. They
are usually authorized to investigate instances and pat-
terns of discrimination against individuals in the group
and against the group as a whole. While generally able to
investigate complaints brought by a member of the
group against another person or against a government
body, these specialized institutions are, like other na-
tional human rights institutions, rarely empowered to
make binding decisions or to initiate legal action.

55. As well as providing material and consultative
assistance on an individual and collective basis, such in-
stitutions will frequently be responsible for monitoring
the effectiveness of existing laws and constitutional pro-
visions as these relate to the group. In this way, they
often act as consultants and advisers to parliament and
the executive branch of government,

4. The ombudsman

56. The office of ‘“‘ombudsman’’ is now estab-
lished in a wide range of countries, some of which use
other designations to describe institutions in this cate-
gory, such as Avocat du peuple, Defensor del Pueblo,

Médiateur de la République, etc. The ombudsman (who
is often one person but may also be a group of persons)
is generally appointed by the parliament acting on con-
stitutional authority or through special legislation. How-
ever, in parts of Africa and the Commonwealth, the om-
budsman's appointment is the responsibility of the head of
State, to whom the institution may also be required to re-

port. ;

57. The primary function of this institution is to
oversee faimess and legality in public administration.
More specifically, the office of the ombudsman exists to
protect the rights of individuals who believe themselves
to be the victim of unjust acts on the part of the public
administration. Accordingly, the ombudsman will often
act as an impartial mediator between an aggrieved indi-
vidual and the Government.

58. While the institution of ombudsman is not ex-
actly the same in any two countries, all follow similar
procedures in the performance of their duties. The om-
budsman receives complaints from members of the pub-
lic and will investigate these complaints provided they
fall within the ombudsman's competence. In the process
of investigation, the ombudsman is generally granted ac-
cess to the documents of all relevant public authorities
and may also be able to compel witnésses, including
government officials, to provide information. He or she
will then issue a statement or recommendation based on
this investigation. This statement is generally transmitted
to the person lodging the complaint as well as to the of-
fice or authority complained against. In general, if the
recommendation is not acted on, the ombudsman may
submit a specific report to the legislature. This will be in
addition to an annual report to the same body, which
may include information on problems which have been
identified and contain suggestions for legisiative and ad-
ministrative change.

59. While any citizen who believes that his or her
rights have been violated may submit a complaint to the

. ombudsman, many countries require that the complain-

ant first exhaust all alternative legal and administrative
remedies. There may also be time-limits imposed on the
filing of complaints. Moreover, while the ombudsman’s
authority usually extends to all aspects of public admin-
istration, most ombudsmen are prevented from consider-
ing complaints involving members of the legislature or
the judiciary.

60. Access to the ombudsman also varies from
country to country. [n many countries, individuals may
lodge a complaint directly with the ombudsman’s office.
In other countries, complaints may be submitted through
an intermediary, such as a local member of parliament.
Complaints made to the ombudsman are usually confi-
dential, and the identity of the complainant is not dis-
closed without that person’s consent.

61. The ombudsman is not always restricted to act-
ing on complaints and may be able to begin an investiga-
tion on his or her own initiative. As with human rights
commissions, self-initiated investigations by ombuds-
man offices often relate to issues which the ombudsman
may have determined to be of broad public concern, or

issues which affec_t group rights and are therefore not
likely to be the subject of an individual complaint.

62. n many respects, the powers of the ombudsman
are quite similar to those of human rights commissions
with competence to receive and investigate complaints
Both are concerned with protecting the rights of indi-
viduals and, in principle, neither has the power to make
bmd:n_g decisions. There are nevertheless some differ-
ences in the functions of the two bodies which reveal
why some countries establish and simultaneously main-
tain both types of institution. As explained above, the
primary function of most ombudsmen is to ensure 'fair~
ness and legality in public administration. In contrast,

My

c_ommlssions are more generally concemed with vioja-
tions of human rights, particularly discrimination. In this
respect, human rights commissions will often concern
ti?emscives with the actions of private bodies and indj-
viduals as well as of the Government. In general, the
principal focus of activity for an ombudsman is individ-
ual complaints against public entities or officials. How-
ever, distinctions are becoming mare_and more blurred
as ombudsman offices engage in a wider range of activi-
ties for the promotion and protection of human rights
Increa}smgly, offices of the ombudsman are assuming re-
sponsibilities in the area of promoting human rights, par-
ticularly through educational activities and the dcvl:]o
ment of information programmes. 4



II. ELEMENTS FOR THE EFFECTIVE FUNCTIONING OF NATIONAL INSTITUTIONS

A. Introduction

63. The Vienna Declaration and Programme of Ac-
tion adopted by the 1993 World Conference on Human
Rights specifically recognized the right of each State to
choose the framework for a national human rights inst-
tution which is best suited to its needs (see para. 30 in
fine above). This provision .represents a clear acknow-
ledgement of the fact that the great differences which ex-
ist between States will necessarily be reflected in the
structures which they create to implement international

human rights standards.

64, As pointed out earlier (para. 4 above), it is not
the purpose of this handbook to ignore essential differ-
ences and to promote a prototype or model institution.
Instead, its principal objective is to encourage and facili-
tate the development of appropriate and effective institu-
tions. ‘‘Appropriateness’’ may be evaluated by reference
to the extent to which the structure of a particular nation-
al institution fakes account of national conditions and
circumstances, including political, cultural and economic
realities. ‘Effectiveness’’, on the other hand, can only
ever be measured by reference to the extent to which a
national institution positively affects the human rights
sitnation of individuals and groups in a given society.

65. Appropriateness is a prerequisite for effective-
ness. An inappropriate institution (in terms of jurisdic-
tion, powers, or any other measures) will be an ineffec-
tive one. It is difficult, and perhaps not particularly
useful, to lay down one set of rules for developing an ap-
propriate institution. The present chapter will therefore
not deal with the issue of appropriateness except to pro-

vide general guidelines within specific contexts. In their

efforts to establish and develop appropriate, relevant in-
stitutions, States will benefit from the experience of oth-
ers, particularly those in geographical, political, eco-
nomic or cultural proximity.

66. The primary purpose of this chapter, therefore,
is to identify those elements which may be considered
essential to the effective functioning of national institu-
tions. The basic differences which exist between States
and between institutions make it both difficult and un-
wise to formulate inflexible guidelines for ensuring ef-
fectiveness. Nevertheless, the fact remains that, by defi-
nition, all national institutions share certain common
goals. This commonality of objectives permits the fol-
lowing “‘effectiveness factors’' to be identified as gener-
ally applicable:

Independence;

Defined jurisdiction and adequate powers;

Accessibility;

Cooperation;

Operational etficiency;

Accountability.

67. This chapter is divided into six further sections,
each devoted to consideration of one of the elements set
out above. In each section, an analysis is made of the
way in which the subject factor can influence the effec-
tive functioning of a national institution. This analysis 1s
followed by an examination of the mechanisms by which
the element can be incorporated into both the structure
and functioning of a national institution.

B. Independence

68. An effective national institution will be one
which is capable of acting independently of government,
of party politics and of all other entities and situations

which may be in a position to affect its work. Independ- - ..

ence is, however, a relative concept. The very fact that a
national institution is granted a certain independence of
action distinguishes it from government instrumentali-
ties. On the other hand, independence ‘for a national in-
stitution can never mean a total lack of connection to the
State. The definition of a national institution includes the
requirement that it be established by law. The founding
law of 2 national institution will identify specific links
with the State and define the limits within which the in-
stitution is to function. All institutions are necessarily re-
stricted by their links with the State and by the need to
conform to their legislative mandates. Other realities
precluding full independence include reporting obliga-
tions and a lack of full financial antonomy. It is, in fact,
this legislative basis, and the restrictions which accom-
pany it, which distinguish a national institution from a
non-governmental organization.

69. At best, therefore, a national institution will en-
joy a measure of qualified independence the implication
of which must be considered contextually. The following
discussion is based on the view that it is the functions of
a national institution which are important in this regard.
While the establishment of every institution will necessi-
tate the imposition of certain limitations, restrictions on
independence should not be such as to interfere with the
ability of an institution to discharge its responsibilities

effectively.

\. Independence through legal and operational
autonomy

70. The founding law of a national institution will
be critical in ensuring its legal independence, particu-
larly its independence from government. Ideally, a na-
tional institution will be granted separate and distinct le-
gal personality of a nature which will permit it to
exercise independent decision-making power. independ-
ent legal status should be of a level sufficient to permit
an institution to perform its functions without interfer-
ence or obstruction from any branch of government or
any public or private entity. This may be achieved by
making the institution directly answerable to parliament

10

or to the head of Sta_te. Other mechanisms for securing
both legal and actual independence are discussed below.

7 Qperational autonomy refers to the ability of a
national institution to conduct its day-to-day affairs inde-
pendently of any other individual, organization, depart-
ment or authority. An effective national institution will
have drafted its own rules of procedure and these rules
should not be subject to external modification. Nor
‘shog!dAthe recommendations, reports or decisions of the
institution be subject to review by another authority or
entity, except where specified in the founding legisla-

tion. .

72, The legal authority to compel cooperation of
othc;s: particularly government agencies, is another pre-
requisite for full operational autonomy of 2 national in-
sttution which is vested with the power to investigate
complaints. The founding legislation of a national ir?sti-
tution may usefully set out the circumstances in which
government entities are compelled to cooperate with the
institution. Such legislation could, for example, state that
all officials and public authorities are to facilitate the
work of the institution, including answering requests for
information and, gssisting in investigations.

2. Independence through financial autonomy

4. . The link between financial autonomy and func-
tional’ independence is a strong one. A national institu-
tion with no control over its finances will be dependent
on the government ministry or other body which exer-
cises such control.

] 74. Where possible, the source and nature of fund-
ing for a national institution should be specified in its
founding legislation. Drafting of such provisions should
be undertaken with a view to ensuring that the institution
will be ﬁqancially capable of performing its basic. func-
tons. An institution may, for example, be entrusted with
responsibility for drafting its own annual budget, which
would then be submitted directly to parliament for ap-
proval. The role of that body in the institution’s fiscal af-
fairs would then be limited to a review and evaluation of
financial reports.

_75. Regardless of the particular strategy adopted, it
w1l} generally be advisable to ensure that the budget o’fa
national institution is not linked to the budget of a gov-
ermment department or ministry. Furthemore, the budget
of tht; institution should be “‘secured”’, so that no official
dec:mqn or action of the institution will affect its budget
aH(‘)catlon‘ This will be especially important if the insti-
tution has a complaints procedure or the capacity to ad-
vise government. [n such circumstances, a financial con-
nection between the institution and a particular ministry
:Jl' department may give rise to a damaging conflict of in-
erests.

76. Finangiai‘ autonomy must be accompanied by
_ac!quua‘r{e, c(tj)ntmumg tunding. This matter is considered
In detail under “‘operational efficiency™ (see paras .
154 el y' (see paras. 121
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3. Independence through appointment
and dismissal procedures

77.  Any institution can only ever be as independent
as the individuals of which it is composed. The granting
qf legal, technical and even financial autonomy o a na-
tional institution will be insufficient in the absence of
specilic measures (o ensure that-its members are, indi-
vidually and collectively, capable of generating and sus-
taining independence of action. }

78.  The terms and conditions applicable to members
of national human rights institutions should be specifi-
cally set out in the founding legislation. These terms and
conditions should address the following issues:

Method of appointment;

Criteria for appointment;

Duration of appointment:

Whether members may be reappointed;

Who may dismiss members and for what reasons;
Privileges and immunities,

‘79 The method by which members of national in-
stitutions are appointed can be critical in ensuring inde-
pendence and, for this reason, consideration should be
given to entrusting the task to a representative body such
as parliament. The founding legislation of the institution
should specify all matters relating to method of appoint-
ment, including voting and other procedures to be fol-
lowed. Criteria for appointment should set out the
prerequisites (including nationality, profession, qualifi-
cations, etc.) for appointment to a national institution.
With regard to duration of appointment, it is generally
accepted that senjor officials of national institutions
should be granted guaranteed, fixed-term appointments
which are not of short duration. Among existing institu-
tions, reappointment for an additional term is generally
permissible, ' ' ' '

80. Powers of dismissal are closely related to the in-
dqp_endepce of a national institution. To avoid compro-
mising independence, the founding legislation should
specify, in as much detail as possible, the circumstances
under \«\{hlch a2 member may be dismissed, Naturally
these circumstances should relate to ascertainable
wrongdoing of a serious nature. Failure to participate in
the work of the institution may also be considered for in-
clusion as a ground for dismissal. The body or individual
capable of removing a member from office should be
specified. In view of the nature of the activities of a na-
tional human rights institution, it is preferable that power
to dismiss be vested in parfiament or at an equivaleatly
high level.

81, The granting of certain privileges and immuni-
ties to members of national institutions is another legal
means of securing independence. Privileges and immuni-
ties may be especially important for institutions which
are granted the authority to receive and act on com-
giamts‘of human rights violations. Members of a na-
tional institution should enjoy immunity from civil and
criminal proceedings in respect of acts performed in an
ofticial capacity.



4. independence through composition

82. The compesition of a national ir!sti1tutjon can !;e
a further guarantee of its independence vis-a-vis the pu 1
lic authorities and should reflect a degree of soc;_o]oglcha
and political pluralism. True pluralism requires the

greatest diversity possible.

83. The Paris Principles relating to the status of na-
tional institutions (see paras. 23-27 above) Fmph?mzrf
the importance of pluralism in the cqmgosmonllo n{-;an
tonal institutions. Specifically, the Pnnmples_cli. up
national institutions to develop procedures whic cnsfullﬁ
the represéntation of all relevant social forces, in pamcm_
lar non-governmental organizations, trade umgps,l pand
fessional organizations and tr_ends in philosop lce‘ibilit
religious thought. Representative nature ané‘i‘ accestm O};
may also be enhanced by 1nclud1nga§3§51§rr;1ir; ggity
government officials in an observer or

84. A genuine representative nature requires resp?c:
for diversity as well as pluralism. The cqmposﬁ;}on ohe
national institution should, as far gs_pos&l_ale,_re ect te
social profile of the community within which it cn;:ferai3 ::
A national institution composed' solely of_ me_n,i_koi e
ample, or of one particular gthmc group, 1s mniC ely o
reflect the divcrlsnff of society and cannot, therefore,
regarded as truly representative.

85. Representative corr_:position_ will, of colu;se£_t2?
difficult to achieve in situations whell'e a nationa ;ns me
tion is composed of one person, as is the case ot_m Lz
offices of the ombudsman. Institutions adop Iggdsu
commission-like structure or multiple-member (;rn %y
man offices, however, are generall_y composed of a n >
ber of individuals and therefore in a better posémofr; .
use this instrument of independence fully and effec

 tively.

C. Defined jurisdiction and adequate powers

1. Subject-matter jurisdiction

86. An effective national ipst_itu_tion will _pqssdt;s?
clearly defined subject-matter jurisdiction. Su_cill juris }E-
tion will usually be set out in its founding legis auonf.r -
risdiction can be ascertained, at least pa.mallyg_ ox-
functions. A particular national institution may, gtrs -eto
ample, be established to educate about l.mman g 510
assist government in legislative matters; and to re’I?h v
and act on complaints of human rights vioiations. The
are the areas in which that iI‘lStl[LllElOl’l may exercise com-
petence and are therefore part of its subject-matter juris-

diction.

87. However, while they are generally indicative, 1;
will not always be possible to ascertain the true n;lture s?n
an institution’s subject-matter jurisdiction solely ronil
examination of its functions. Jurisdiction also e ja;s
consideration of the precise legislative basis of b‘pe_m 13
functions. An institution may, for example, be rest‘n_cttis
to discharging its functions only in s0 far.:_ls qctmpi ;
can be related to rights protected in the constitution. An
other institution may have its legislative basis (n {nler‘r}a-
tional human rights instruments to which _th; Stdtz 13 a
party. This latter approach offers certain dlstlricifla v::.z_
tages. A national institution with a charter based on

termational instruments will be well placed to _overstf;e
domestic implementation of those standards; t? Icti;intx y
i i 1slation; and to provide valuable as-

aps in protective legislation; anc _
gislsancepin the process of reporting to treaty bodies (s_er:

paras. 211-214 below).

88. Precisely defined subject-matter jurisdiction
serves a number of concrete purposes, First, the proce}ss
of elaborating such precise jurisdiction can be e?tremeeji
useful for a Government. '{he‘estabhshment o da tc:;x}rad
fully planned national institution presugposetfv he;]losg
consideration of priorities and of ways in which e
priorities could be most constructively met. An institu
tion with a broad or vaguely defined sutuect-mat;er J?}TSI;
diction will often be less strong and less _cffectt:vc ai_
one which operates within identfiable limits. T t};éc;si;
bility of straying from its central purpose_lcl)r 10 s bi
persuaded to take up less important tasks will a v; )ff_ be
greater for the institution which lacks a clearly defin

mandate.

89. Related to subject-matter jurisdiction is the
question of the categories of individuals or entities c;x}l
which a national institution may focus in the cogi.lrtseths
its work. These categories will gc‘ner_ally_be relate hod .
functions which a particular institution is establis! et‘
perform. For example, an ombudsman-type 1:'_15{1&; l::ﬁz
responsible for overseeing fairness aqcf iegahty 1ntp ~
administration will generally restrict its attentlolr_l to gand
ernment departments, govemme_nt 1_nst1_'umcn.ta 1{;}&8 il
civil servants. By contrast, an institution with broa <
functions may, in addition to ‘fo‘cusmg on _govemm:até.
extend its range to include individuals, public or pri

companies, and organizations.

*90. Finally, a defined structure offers distinct bt;.l’}e:
fits to those individvals and groups which a natg[}?i VI;R-
stitution was established to assist and protect. Cu o
ing an informed constituency is 1tsci_f an e:ss;;.n o
element of effectiveness. This process will genera _yt 5
easier for national institutions which are able to poin
specific, ascertainable objectives.

2. Avoiding conflicts of jurisdiction

91. It may be the case that the sui_aject-mattf:r _]llr_l;
diction of a national institution will at times overlap tho
the jurisdiction of another entity. It is negessag £
ensure that such technical conflicts do not o struc1 &
effectiveness of either body. Clarity of purpc:sat unrcg_
the pre-establishment process is the easiest wayCO pm‘
vent conflicts between similar mstitutions. A :o;e o
ment intending to create a national institution sdozd_
consider carefully the human nghgs, law reform an L
ministrative review structures‘wh_lch _already exist. i
purpose of a new national institution 1s t0 perform t}z}ls :
which cannot be (or are not being) performed by otder_{;
The new institution should theref_or; be str_ucture[ ;0
such a way as to complement existing bodies, no

compete with them.

92. Where a national institution is empowered to e
ceive and act on complaints of human rights v_m(li;_m_orrls,
its jurisdiction may coincide with_ that of the yu 1c_1ah¥§
Coincidence will be especially likely if human“ng‘ a
legislation has been enacted or if the State pc-)‘ssgs[s::w
judicially enforceable bill of rights. In such situations,
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the individuals or groups alleging a violation may be ex-
pected to resort to national human rights institutions as
an alternative dispute-resolution mechanism. As dis-
cussed in chapter V below, a properly functioning com-
plaints machinery will often be utilized in reference to a
court for reasons of accessibility, flexibility and rapidity
of action, availability of expertise, and lower relative {or
no) cost. However, regardless of its strengths, a national
institution may only complement—never replace—a
properly functioning judiciary, and the final Jurisdiction
belongs with the courts. A complainant does not wajve
his or her right 1o bring a judicial action by invoking the
procedure of a national human nghts institution. For this
reasorn, ~“coincidence may be common, but conflicts
should not arise,

93, Furthermore, in some cases, the matter at hand
may not involve a justiciable claim under national law.
In these instances, the availability of complaints proced-
ures of national human rights institutions is particularly
impaortant.

94. An increasing number of States are choosing to
create two or more bodies which may be considered na-
tional human' rights institutions. A human rights com-
mission, for example, may- be set up alongside an office
of the ombudsman. A sefies of commissions are some-
time created within a single State to deal with different
human rights concerns or to address the problems facing
specific vulnerable groups. While an increase in the
number of national institutions may generally be consid-
ered a positive development, it is 1mportant that potential
conflicts and duplication at the national level between
such similar bedies are avoided. Such conflict and dupli-
cation may be avoided by ensuring that each institution
is given distinct responsibilities which do not overlap.
Inter-agency referral is another way of strengthening
complementarity, as ife the development and mainte-
nance of good communications between similar institu-
tions. Such cooperation may be encouraged by a provi-
sion in the founding legislation of an institution
mandating it to establish and maintain close contact with
similar bodies in order to promote cemmon policies and
avoid conflict in cases of overlapping jurisdiction.

3 Adeguate powers

95. Power, in this context, refers to the ability of a
national institution to perform a certain act or to compel
such performance by an individual or other entity. Power
must be enforceable, The powers of a national institution
should be established by law. Provision should also be
made for the imposition of legal or administrative sanc-
tions when the free exercise of a national institution’s
powers is obstructed.

96. It is not useful to set out a [ist of basic or even
minimum powers with which national institution
should be vested. Power can only ever relate to purpose.
For a national institution, excessive powers may be as
damaging as insufficient powers. A national institution
must be granted adequate powers to permit the effective-
discharge of its responsibilities. [n the first instance, an
evaluation of the adequacy of a national institution's
powers should be made with reference to the functions
which it was established to perform.

97.  Further information on adequate powers may be
found in chapters III to V under the separate function
headings,

D. Accessibility

98. An effective national institution will be one
which is readily accessible to the'imdividuals and groups
it 1s established to protect or whose Interests it exists to
promote. Accessibility cannot be achjeved soiely
through structural measures but will be influenced by ai
aspects of an institution's organization and procedure.
An institution which is perceived as responsible and ef-
fective and which has the public trust wijl automatically
enhance its own accessibility. An institution which de-
voles attention to cultivating relationships with individ-
ual clients and with other relevant institutions and de-
pantments will be similarly well regarded.

.

99. The following practical matters should also be
taken into account when attempting to improve accessi-
bility.

1. Awareness of the institution

100. A national institution cannot be accessible to a
constituency which is ignorant of or ill-informed about
its existence and functions. Like any 'other public or pri-
vate body offering a service, the institution should be es-
pecially careful to make itself known to those who are
most likely to benefit from what it can offer. The institu-
tion must be aware that the individuals or groups who
are most vulnerable to human rights violations will quite
often be difficult to reach through standard channels of
communication. These same persons may in fact be re-
luctant to voice their concerns to an “official’’ body. A
national institution must therefore be willing to develop
creative means of ensuring its visibility among these par-
ticularly vulnerabie groups and of gaining their trust.

101.  Additional information on strategies for dis-
seminating knowledge of national institutions may be
found in chapter IIT below, which deals with promoting
and educating about human rights.

2. Physical accessibility

102, In addition to promoting widespread knowl-
edge of the institution itself, efforts should be made to
ensure that a national institution js physically accessible
toits constituency. Many institutions maintain only one
office in a major population centre. While often the re-
sult of unavoidable financial constraints, this practice
may obstruct accessibility for those living in remote ar-
eas or those who are otherwise unable to travel. A num-
ber of national institutions have sought to improve,
physical accessibility by decentralizing. Regional or lo-
cal offices may be established to provide a full range of
Services or to act as 4 communication channel or *‘con-
sultation point’” between the population of the region
and the headquzrters of the institution.

103.  Despite obvious advantages, decentralization
can be an expensive solution to the problem of inaccessi-
bility. A national institution may choose instead to re-
cruit field officers to serve in different regions. [n
addition to performing rtasks such as information



dissemination and witness interviewing, field officers
may also fulfil a useful monitoring function—should this
be part of the institution’s mandate.

[04. A national institution must be aware of the im-
pact of its own working methods on physical accessibil-
ity. A complaints procedure which requires physical at-
tendance of complainants and witnesses, for example,
may be inaccessible to a great part of the population. By
developing rules of procedure which obviate the need for
personal attendance, a national institution can immedi-
ately increase its physical accessibility.

3. Accessibility through representative composition

105. The composition of a national institution
should be such as to maximize its accessibility as well as
its independence. In order to achieve this goal, composi-
tion must be representative of all components of civil so-
ciety, including those whom the institution has been es-
tablished to serve. Additional comments on composition
may be found above (paras. 32-85).

- :E. Cooperation

106. According' 1o the Paris Principles relating to
the status of national institutions (see paras. 25-27
above) national institutions should *‘cooperate with the
United Nations and any other organization in the United
Nations system, the regional institutions and the national
institutions-of other countries that are competent in the
areas of the promotion and protection of human rights’’.
This principle was included recognition of the fact
that an effective national institution will not function
alone but will establish and strengthen cooperative rela-
tionships with a wide range of other organizations and
groups. Two such groups. have already been mentioned
in this chapter: similar human rights institutions and the
judiciary. Both often work to promote the same pattems
of rule observance as a national institution. Cooperation
and collaboration will reinforce an institution’s own in-
itiatives, thereby enhancing its overall effectiveness.

107. As the Paris Principles recognize, a national
institution may also develop useful cooperative relation-
ships with the organizations discussed in the following

paragraphs.
1. Cooperation with non-governmental organizations

108. A national institution should establish and
maintain close contact with non-governmental organiza-
tions (NGOs) and community groups which are directly
or indirectly involved in the promotion and protection of
human rights. There are several important reasons for
this. First, the support of these bodies can be extremely
useful in enhancing the visibility of an institution by in-
forming the generai public of its existence (see paras.
160-163 below). Non-governmental organizations are
often behind efforts to establish and strengthen national
human rights instittions. Increasingly, NGOs are in-
volved in the actual process of drafting laws establishing
national institutions. [t is also not uncommon for NGO
representatives to be formally attached to an_institution
in an advisory or even decision-making capacity. These
links should be fully utilized in order to highlight the in-
stitution and secure community support for its work.

109. A second, practical reason for national institu-
tions to cooperate with NGOs is that the persons most
vulnerable to human rights violations are often unwilling
to approach any official body directly to lodge a com-
plaint or to seek redress. In such situations, non-
governmental organizations can serve as intermediaries
between victims of violations and national institutions.
NGOs can also provide the support and information nec-

essary to encourage personal contact.

110. Thirdly, non-governmental organizations pos-
sess certain skills and characteristics which make them
ideal partners in efforts to develop a national climate
conducive to respect for human rights and fundamental
freedoms. Because of their greater operational flexibil-
ity, NGOs will often be able to provide a national insti-
tution with detailed information on the domestic human
rights situation and on structural or legislative inadequa-
cies, as well as alert it to social and other changes. This
information can be used to inform and guide the institu-
tion’s own work in an effort to maximize relevance and
effectiveness. Information may be acquired on an ad hoc
basis, or the process may be institutionalized through

regular (formal or informal) consultations.

111. Finally, non-governmental and community or-
ganizations can be recruited as useful partners for indi-
vidual projects and programmes. Educaticn, training and
information dissemination are especially suitable areas
for cooperation and collaboration. An organization with
special expertise may even be recruited by a national in-
stitution to conduct a particular inquiry or study. Many
national institutions routinely consult relevant NGOs
when undertaking research or investigation.

"2, Cooperation between national institutions

112. The phenomenal growth of national institu-
tions in recent years has led to a significant expansion in
opportunities for inter-institutional cooperation.

113. Many cooperative relationships are designed to
facilitate the provision of assistance from a relatively
strong, developed institution to 2 newer or smaller one.
Actual methods vary according to the specific objectives
of cooperation. A State in the process of creating a new
institution, for example, may call upon an established in-
stitution to provide practical support and guidance in the
drafting of legislation; in the recruitment and training of
personnel; and in the elaboration of effective working
methods. The decision to develop a complaints mecha-
nism within an existing institution may be made follow-
ing consultations with other national institutions which
possess such capacity and are therefore able to provide

advice and assistance.

L14. Many national institutions share similar goals,
and cooperation is often a mutually reinforcing experi-
ence. National institutions may decide to cooperate on a
practical level by conducting joint activities and collabo-
raiing in studies or research projects on topics of mutual
concern. [nformation exchange is another mechanism of
practical cooperation which can be implemented in a
number of different ways. Institutions may decide to
convene regular meetings in order to compare experi-
ence and methods of work, to exchange reports and pub-
lications and perhaps even to address issues of common
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interest. Two or more institutions may decide to develop
a p[ajogr_amr?_e of regular staff exchanges in an effort to
institutionalize cooperation and rei g

: einforce t -
formation. he flow of in

_ 115, At the second International Workshop on Na-
tional Institutions for the promotion and Protection of
Huma_n Rights, held at Tunis in December 1993.? repre

sentatives of national institutions established a ‘Coolidi:
nating Committee, composed of national institutions
from Africa, Asia, Australasia, Europe, Latin America
and North America. The Coordinating Committee was
entrusted with the task of ensuring follow-up to the rec-
ommendations adopted at the Tunis meeting, as well as
maintaining regular contacts with the Centre for Human
R{ghts in an effort to coordinate initiatives and develop a
Jjownt programme of action. It was also given the taskpof
convening the third International Workshop on National
IH.StIIUIIODS’fOI‘ the Promotion and Protection of Human
Rights, which is scheduled to take place in the Philip-
pines in 1995. The decision to establish the Coordinatir%:l
Comm}ttec was welcomed by the Commission on Hug-
man Rights in its resolution 1994/54 (para. 7). .

3. Cooperation with intergovernmental organizations

- Y . % BV
. 116. Natmng‘l institutions can increase their effec-
1glenes_s by drawing on the resources and expertise avail-
able within.intergovernmental organizations.

117 In addition to providing resources and exper-
tise, hc_;wcver, Intergovernmental organizations can be
useful in faci'litating contacts between national institu-
tions. The (_J'mted Nations, as noted above, regularly con-
venes meetings of representatives of national institutions
for the specific purpose of encouraging the exchange of
information and experience. National institutions are
often present (in an official or unofficial capacity) at
many of the international meetings of human rights bod-
les h_eld each year. The opportunity presented by these
meetings can be, and has been, utilized by national insti-
tutions to hold their own gatherings. !

- 118 Additi'ona_l practical suggestions on strengthen-

;lzgdco;];acts hw1th mtergovernmental organizations are
€ throughout this handbock i

b ok {see, especially, an-

F. Operational efficiency

119, A national institution, like any other organiza-
ton, must take care to ensure that its methods 0? work
are as efficient and effective as possible. Operational ef-
ficiency touches all aspects of an institution’s proced-
ures, from the recruitment and selection of personnel, to
the development of working methods and rules of p‘ro-
cedure, to the implementation of regular performance re-
views. In_ [arger bureaucracies, a measure of inefficiency
\Ti{l tt;ce Llrleh\fltablc and may not substantially interfere

Aachievement of goals. As a general rule, how-
ever, national human rights institutions are not large or-
ganizations and are often understaffed, under-resourced
and overburdened. In such a situation, operational ineffi-

% See E/CN.4/1994/45 and Add. 1.
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!20. 'Opera{ionaf etficiency is a broad and complex
topic which cannot be addressed fully within the Eon-
fines of this handbook. The following observations are
consequently far from exhaustive. and their objective is
to highlight certain aspects of operatidnal efficiency pa
ticularly relevant to the type of institution under disgu;-
ston. [t should be noted at this point that external ex er:
tise can often be extremely useful to national instituti%n
m;e{ested in establishing and implementing efficient adS
ministrative and management policies. )

. Adeguate resources

121. It is evident that, regardless of its specific re-
sponsibilities, a national institution will have certain fut:-‘
damental requirements (e.g. staff and premises) which
must be fulfilled before it can even begin operating. Suf-
ficient human resources and adequate, continuing lfunci-
ing are therefore prerequisites for operational efficiency

Where possible, funding should be guaranteed by law -

(see paras. 73-76 above).

122. In addition to jeopardizing efficiency, inade-
quate funding or insufficient personnel can also damage
an instituuon’s external credibility. The motives ofaa
Government which establishes and then fails properly to
staff and finance a national institution may be called into
question. This in turn can seriously harm public percep-
tion of the institution as an independent, effective body.p

123.  The issue of adequate siaffing and funding lev-
els is not, however, merely one of political will. The
granting of comprehensive responsibilities to nation.ai in-
stitutions presupposes the availability of substantial fi-
nancial and human resources. It is no coincidence that
most of the bigger, influential human rights institutions
have been established in developed countries of Europe
North America and Australasia. Governments experienc-‘
ing severe economic difficulties may be forced to estab-
lish small institutions with limited mandates because
they are unable to afford larger, more powerful ones.

124. It is unlikely that any national institution will
operate with excess staff or with a comfortable budget
surplus. For this reason, all institutions should endeavour
to develop methods of managing scarce resources. The
effective management of resources requires a strict set-
ting of priorities and adherence to a fixed and approved
budget plan. A national institution may also usefully de-
veiopv contacts in order to obtain external financial and
technical support. Annex II to this handbook contains a
list of'org_anizations which may be able to provide na-
tional institutions with assistance in capacity building, as
well as in regard to specific projects or programmes.w

2. Working methods

125. A national institution will almost invariably be
required to establish its own working methods and rules
of procedure. Such rules may govern any number of
matters, inciuding criteria for the establishment of work-
Ing groups, procedures to be followed for investigating
complaints, and the timing and frequency of staff meet-




ings. The objective of developing and promoting adher-
ence to certain methods and procedures should always
be to maximize operational efficiency. Rules established
for personal convenience or in unreflecting accordance
with tradition are unlikely to be respected and may ob-
struct efficient functioning by creating unnecessary bu-
reaucracy.

3. Personnel matters

126. The efficiency, representative nature and im-
partiality of individual staff members can have a crucial
effect on the operation of an institution as well as on its
public image. A national institution should be given the
power to recruit its own support staff. In matters relating
to the recruitment, selection and training of personnel, it
may be useful to consider the following elements:

Basic functions;

Job descriptions;

Personal qualifications;
Candidate profiles;
Recruitment and selection;
Training;

Performance assggsment. - .

127. The basic functions of a national institution
will provide the foundation for development of detailed
job descriptions setting out the task to be performed.
These descriptions should then be supplemented by the
necessary personal qualifications. The result should form
the foundation of candidate profiles. For example, a na-
tional institution charged with advising government on
matters relating to human rights may seek to recruit a
person to analyse existing and draft legislation in rela-
tion to domestic and international standards. This func-
tion becomes the foundation of a job description. The
necessary personal qualifications which may be denived
from this description include: a legal background, edit-
ing skills, experience in parliamentary drafting proce-
dures, analytical ability, etc. A candidate profile will re-

late these qualifications to the functions to be performed.

128. It is important that the recruitment and selec-

tion process be based on candidate profiles and be

guided by established procedures; that it be conducted
openly; that each vacancy be advertised widely and pub-
licly; and that national institutions set an example in the
non-discriminatory hiring of staff. The importance of
pluralism and diversity should be kept in mind at all
times. These matters are especially important with re-
spect to recruitment, selection and appointment of senior
staff members. A national institution’s credibility can be
either enhanced or diminished in direct proportion to the
level of public esteem accorded its leaders.

129. A national institution will be called upon to
perform tasks which require certain unique skills. Train-
ing of both new and established staff will therefore be an
integral aspect of the personnel policy of an efficient in-
stitution. Training is a function-specific activity. By vir-
tue of the common function to promote human rights, all
national institutions will generally require staff to be fa-
miliar with relevant international and domestic human
rights standards. The maintenance of an acceptable level
of knowledge in this area may entail in-house continuing

education programmes. An institution involved in train-
ing and educational activities itself may seek to train its
staff in drafting programmes, selecting experts and con-
ducting seminars. The efficient investigation of human
dghts violations requires staff trained in’ special investi-
gatory skills, including witness interviewing and follow-
up procedures. A national institution with the capacity
to advise and assist government may-wish to provide
staff with training in negotiating techniques and report
writing.

130. An effective national institution will develop
and implement procedures for regular assessment of staff
performance. A personal path for development of knowl-
edge and skills may be drafted for each staff member
and assessments conducted on the basis of progress
achieved. close monitoring of individual staff perform-
ance is also a useful means by which to evaluate the ef-
fectiveness of internal working methods and procedures.
An underperforming workforce may be indicative of
other problems existing within the institution which re-
quire attention and correction.

4. Review and evaluation

131. Most national institutions will be obliged to is-
sue regular detailed reports of their activities. Such re-
porting is a matter of accountability and is therefore
dealt with in section G below, Review and evaluation are
quite different, referring to self-examination undertaken
by an institution with a view to improving its effective-

ness.

132. Constructive review and evaluation presuppose
the existence of specific goals. While objectives will
often be set and evaluated externally, this should not pre-
vent a national institution from determining its own stan-
dards, which then become the criteria against which re-
sults are measured. Standards will most usefully relate to.
individual performance of staff members, as well as to
more general goals and objectives for the institution as a

whole.

133. In regard to a specific activity or programme
component, a national institution may conduct reviews
based on the goals it has set for that activity, as well as
the expectations of the individuals or groups presumed
to derive some benefit from the activity. A training
course, for example, may set out to improve the techni-
cal capacity of the target audience to respect human
rights while discharging their professional responsibili-
ties. The course itself will be formulated to achieve this
objective taking into account the (previously ascer-
tained) expectations of participants. In conducting its im-
mediate post-course review, the institution will attempt
to ascertain whether the course lived up to mutual expec-
tations. Subsequent reviews will be conducted in order
to determine whether the specific objective of the course
—to “‘improve technical capacity to respect human
rights””—swas, in fact, achieved. The results of both sets
of evaluations will be utilized by the institution to im-
prove future training activities.

134. Evaluation of an entire programme or of a spe-
cific function can be conducted along similar lines. A
national institution seeking to review and evaluate its in-
formation programme will be required to do so in rela-

tion to the goals which have been set for that activity,
One goal may be to improve the visibility of the institu-
tion itself. The extent to which this goal has been
achieved may be measured by reference to several dif-
ferept factors, including the quantity of information dis-
seminated and the number of inquiries or requests re-
celved.

135.  As these examples illustrate, the actual process
of review requires input of accurate, adequate informa-
ton acguired both externally and internally. External in-
forrpatl_on will come from the constituency of a national
wnstitution. Internal information will be based on an as-
sessment of actual processes in relation to the institu-
tion’s own expectations.

G. Accountability

136. A national institution is not an end in itself and
can only be as strong or as humble as its achievements.
Institutional effectiveness requires the development of a
systlern of accountability based on specific, ascertainable
goals, )

137. In accgrdance with its legislative basis, a na-

tipnal institution will invariably be legally and finan-
cially accountable to the Government and/or parliament.
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This aspect of accountability is most usually dealt with
through reporting obligations. National institutions are
generally required to submit detailed reports of their ac-
tivities to parliament or a similar body for consideration.
In view of their essential link with accountability, report-
Ing requirements should be specified in the founding leg-
islation of the institution and include as much detail as
possibie on the following points; - .-

Frequency of reports;

Possibility of submitting ad hoc, special reports;
Issues to be reported on;

Procedure for examining reports.

138. A national institution should also be directly
accountable to its clients, i.e. to the constituency which it
was established to assist and protect. Public accountabil-
ity can be achieved in a number of ways. A national in-,
stitution may, for example, be compelled to conduct
public evaluations of its activities and to report on the re-
sults. All official reports of the institution should, of
course, be subject to open scrutiny and comment. By en-
couraging public debate, a national institution can moti-
vate mnternal excellence as well as ensure that the publib '
is aware of the institution and of the standards of
achievement it has been set. Transparency, through pub-
lication and dissemination of reports, will inevitably en-
hance an institution’s external credibility.




III. THE TASK OF PROMOTING AWARENESS AND EDUCATING ABOUT HUMAN RIGHTS

A. Introduction

139. Full realizauon of human rights cannot be
achieved solely through the development of protective
law and the establishment of mechanisms to implement
that law. National human rights institutions, along with
intergovernmental and non-governmental organizations,
can play an important role in promoting human rights at
the domestic level.

140. Promotion is a very general term and encom-
passes a wide range of possible activities. A national In-
stitution will be engaged in promoting human rights if its
goals and functions include the following:

To inform and to educate about human rights;

To foster the development of values and attitudes which
uphold human nights;

To encourage ac;lt‘fo"n aimed at defending human rights
from violation.

141. To inform and to educate is to create aware-
ness and impart knowledge of human rights. The protec-
tion of human rights depends on people knowing about
the rights to which they are entitled and the mechanisms
which are available to enforce those rights. In the same
way, all members of society should be made aware of
their own personal responsibilities under international
and domestic faw. They should be alerted to t!’l&lf own
potential both to violate.and to protect human rights and
made aware of the duties which they owe to others.

142. While information is essential, it cannot b_c
sufficient to ensure the development of values and- atti-
tudes necessary for the full enjoyment of human rights.

Promoting human rights means working towards the de-

velopment of a culture of respect for and observance of
human rights at the national level, a cgltur_e in which
knowledge of rights and responsibilities is reinforced by
a determination to transform that knowledge into practi-

cal reality.

143.  Respect for human rights requires constant in-
ternal and external vigilance. Internal vigilance is in-
stilled by sensitizing an individual to his or her own po-
tential for violative behaviour. External \ngllan'ce is
aimed at encouraging groups or individuals to act in de-
fence of human rights. Such defensive action presup-
poses the existence of adequate protective mechanisms
and of programmes which seek to promote knowledge
and utilization of those mechanisms,

144. Many human rights promotionui activities are
initiated and carried out at the international Iew?l by in-
tergovernmental and non-governmental organizations.
Increasingly, however, domestic human r1ght§ actors, 1n-
cluding national institutions, are acknowledging the fact
that responsibility for implementation of human rlg_hts
standards rests primarily at the national level. Promotion

of human rights is now widely agreed te be one particu-
lar mechanism or strategy of implementation which
should be adopted as part of a State’s commitment to re-
specting its international obligations.

145. Almost without exception, national institutions
are entrusted with the important responsibility of pro-
moting awareness of human rights. In some cases, the
law or decree establishing the institution will specify the
activities which are to be conducted in pursuance of this
goal. In other cases, only the goal will be set out and the
institution itseif will have to develop a plan of action to

ensure its realization.

146. This chapter sets out the activities which can

be pursued by national institutions in an effort to pro- . -

mote human rights by informing and educating; by shap-
ing values and attitudes; and by encouraging action in

defence of human rights.

B. Promotional strategies

1. Collecting, producing and disseminating
information materials

147. A national institution should have at its dis-
posal a range of information materials on human rights.
It must also have the capacity to disseminate this infor-
mation efficiently and effectively.

148. The nature of the institution should be re-
flected in the type and range of information which it
makes available. Information materials emanating from
an ombudsman-type institution, for example, w}ll prob-
ably be more narrowly focused than the materials col-
lected by a commission-type body with broad responsi-
bilities in the field of human rights. A centre for
documentaiton and training may be expected to make
available a variety of research and teaching materials on

human rights topics.

149. In addition to obtaining materials relevant to
their particular responsibilities, all nationz_ll institutions
should endeavour to collect and make available the fol-
lowing basic information materials:

Information on the institution itself, including annual re-
ports;

International human rights instruments and standards
(including information on ratifications and reserva-
tions by the State in question);

Reports of the State to treaty bodies and comments made
by treaty bodies on those reports;

Domestic legislation relating to human rights and rele-
vant administrative and judicial decisions which have
interpreted or applied that legislation;

Information on domestic mechanisms for protection of
human rights (including other national institutions,
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parliamentary commissions, ministerial committees
and non-governmental organizations):

Information on the structure and functioning of imple-
mentation mechanisms which exist at the interna-
tional jevel.

Such information, as well as additiona] materials rele-
vant to the institution's particular fields of activity, can
be obtained from intergovernmental organizations such
as the United Nations, from government departments
and from non-governmental organizations. National in-
stitutions can ask to be included in the mailing list of
many organizations active in the field of human rights.
They can also ask to become a depository for human
rights documentation emanating from the United Nations
and from regional human rights bodies. A select list of
the major organizations (both intergovernmental and
non-governmental) issuing human rights information
materials and documentation is given in annex I to this
handbook.

150.  The information stock of a national institution
should, of course, include the fruits of its own work.
Many institutions, in the course of carrying out their
functions, have access to important statistics on the do-
mestic human rights situation. The great majority of ex-
isting institutions are empowered to engage in research
on human rights issues or situations. In some cases,
such research will be the first step in an investigation
conducted by the institution. In other situations, the re-
sults of research will be transmitted to the appropriate
government department or agency for action. Some re-
search projects may be undertaken with the sole purpose
of raising public consciousness about a particular human
rights problem. In all these sitations, the results of re-
search undertaken should form part of the institution’s
collection of information materials, thereby contributing
to community awarenéss of important human rights is-
sues.

151.  There is no need for a national institution tc re-
strict its production of materials to research reports.
Many institutions produce their own information materi-
als on general or specific human rights issues. Self-
produced materials can be precisely targeted to those
sectors of society most in need of information and edu-
cation. By producing its own materials, the national in-
stitution can incorporate local laws and realities in a way
which may make these materials more accessible than
those produced elsewhere.

152.  Information collection and production is of lit-
tle value without a strategy for ensuring the effective dis-
semination of materials. A dissemination strategy must
begin with identification of appropriate target audiences.
Once the target audiences have been selected, available
information should be reviewed and, if necessary, the
format or style altered to ensure its suitability for the tar-
get audience. If, for example, information is intended for
widespread public distribution, then a national institution
inay need to synthesize the data it has available on a par-
ticular subject into an easily readable and readily acces-
sible style. If more than one language is spoken in the
country of operation, material should be made available
in those different languages. Ensuring the accessibility
of documentation materials for students and scholars
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may only be a matter of developing an appropriate clas-
sification system and providing facilities for reading,
writing and copying.

133. The next step in an effective dissemination
strategy is to identify appropnate vehicles for the dis-
semination process. Once again, this will largely depend
on the target audience of the materials in question. A na-
tional institution’s capacity to provide human rights
documentation should be made known to those most
likely to benefit from such a service. General informa-
tion materials intended for widespread distribution may
be effectively disseminated via schools, libraries, gov-
ernment offices and community organizations. The re-
sults of research projects could be made known through
other organizations or groups interested in the research
topic, as well as through universities and relevant minis-
tries. Both general and specialized media can be useful,
vehicles for information dissemination.

2. Organizing promotional events and encouraging
community initiarives

154. Through organizing promotional events and -
encouraging initiatives within the community, national
institutions can play an important role in facilitating
widespread awareness of human rights. Promotional
events can include any number of ‘activities, such as
drawing competitions with a human rights theme for
school-age children; the organization of lectures at uni-
versities and other institutions of higher education; and
exhibitions and special events to mark anniversaries such
as Human Rights Day (10 December). Some national in-
stitutions sponsor human rights prizes, which are
awarded to individuals or groups within the community
who have made a significant contribution to the realiza-
tion of human rights and fundamental freedoms.

155. Not all promotional activities need be carried
out alone. A national institution can work effectively
with structures already existing within the community by
encouraging or participating in initiatives of others
aimed at promotinig awareness and knowledge of human
rights. The institution should familiarize itself with the
resources available within the community and examine
the ways in which those resources can be most effec-
tively used.

3. Working with the media

~156. In many countries, communications media
have come to be a dominant force in the process by
which ideas are formed and opinions expressed. Because
of their ability in this regard, the media, like many other
influential elements of society, can be an instrument of
empowerment as well as one of repression.

157. The role of the media in promoting human
rights will depend, to a great extent, on the social and
political structure within which they operate. [nterna-
tional human rights law clearly affirms the right of all
people to freedom of opinion and expression and the ab-
solute right to hold opinions without interference (art.
19, Universal Declaration of Human Rights; art. 19, In-
ternational Covenant on Civil and Political Rights). To
be a useful partner in a human rights promotion strategy,
the national media must be free to express themselves.




Ideally, they should not be subject to government control
(except within clearly defined limits), nor should their
freedom of expression be hampered by undemocratic
private interests.

158. In view of their importance in formulating and
expressing public opinion, the media can be an ex-
tremely valuable partner of a national institution which
is vested with a responsibility to promote awareness of
human rights. A national institution should develop a
strategy for identifying the areas of its promotional pro-
gramme which would benefit from media involvement.
These are some of the ways in which the media can as-
sist a national institution:

Informing the public about the existence of the institu-
tion, the functions with which it is entrusted, and the
activities in which it is engaged;

Educating the community about the human rights to
which they are entitled, the duties which they owe to
others and the structure which have been developed to
implement those rights and duties;

Disseminating general human rights information, as well
as opinions and recommendations of the national
institution, including the results of investigations or
inquiries; v e

Highlighting national or international situations or issues
and expressing the opinion of the institution on the
human rights aspects of those situations or issues.

159. A number of national institutions employ pub-
lic relations experts or press officers to ensure that all
avenues of the media are fully exploited in the effort to
promote human rights. Even in a situation where no such
experts are available, a national institution should en-
sure, as an important first step, that its existence is
widely known in newspaper, television and radio circles.
Active solicitation of free or subsidized air time or news-
paper space can be an important strategy in this regard.
The institution should also take measures to ensure that
‘staff receive training in communications skills, including
conducting interviews and writing press releases.

4, Ensuring the visibility of the institution
and its work

160. A national institution cannot function properly
unless the community is aware of its existence. For this
reason, each institution should set itself a policy goal of
high visibility. It must then devise a strategy or pro-
gramme to achieve this goal which is targeted towards
those individuals or groups most likely to benefit from
what it has to offer. As with information dissemination,
the actual contents of the strategy will, of course, depend
on factors such as the particular functions which the in-
stitution has been established to fulfil; the current human
rights situation; and the resources available to the institu-
tion for public relations and awareness activities.

161. While a national institution should be able to
enlist the help of other entities to secure its visibility (see
paras. 162-163 below), the ultimate responsibility for
ensuring that the public is aware of its existence must
rest with the institution itself. Perhaps the best way of
ensuring high visibility is to disseminate widely the pro-
ceedings and results of work undertaken. If the institu-
tion has decided to take a position on a draft law cur-

rently before parliament, then it should make an effort to
ensure that the general public is aware of this activity. In
this way, it can gain public support for its position, as
well as use the opportunity to publicize the fact of its
own existence. The same may be said for publicizing the
terms of reference of a public inquiry which the institu-
tion is to undertake, as well as the final results of any
such investigation. There are numerous other areas
where a national institution can combine its efforts to se-
cure public support for its activities with the more imme-
diate goal of ensuring widespread knowledge of its exis-

tence,

162. In the quest for high visibility, national institu-
tions can enlist the cooperation and support of other enti-
ties, including government departments and non-
governmental organizations. Government agencies and
departments should be encouraged to inform their con-
stituencies of the existence of a national human rights in-
stitution and of the services it is able to offer. This is
particularly important where the institution is empow-
ered to examine complaints of administrative injustice.
Such a power can be useful only if potential complain-
ants are made aware of their right to complain and of the
necessary procedures for filing a complaint. The relevant
agencies and departments should therefore be encour-
aged to inform their clients of the possibility of com-
plaining or appealing against a decision. This can use-
fully be done by including details of the institution in
information materials prepared by each department. The
institution itself can also prepare targeted information
materials and use government agencies as points of dis-
tribution. National institutions should be able to expect a
high level of support from government agencies in this
regard. The establishment, by government, of a body en-
trusted with responsibility to oversee fairmness and legal-
ity in public administration presupposes a willingness to
ensure that persons who may have cause to use that serv-
ice are fully and promptly informed.

163. A national institution should establish and
maintain close contact with non-governmental organiza-
tions (NGOs) and community groups which are directly
or indirectly concerned with human rights. Such contact
can facilitate the work of the institution and increase its
effectiveness (see paras. 108-111 above). NGOs can also
be extremely useful in enhancing the visibility of the in-
stitution by informing the public of its existence. Often
NGOs are in a unique position to identify those individ-
uals and groups within a society who are most vulner-
able to human rights violations and therefore in a pos-
ition to obtain greatest benefit from the services of a

national human rights institution.

C. Education and training

|. Professional training

164, National instituticns can play a valuable role in
educating various groups about international and domes-
tic human rights standards. They can also go further by
developing training courses which transform knowledge
about human rights into operational skills. There are a
number of professional groups whose ability to affect
human rights practice within a society make them appro-
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priate target audiences for training. These groups in-
clude, but are not limited to, the following'
Administrarion of justice

Lawyers, judges and prosecutors:

Law e'nforcement personnel, including police and se-
curity forces;

Prison officials;
Paralegals;
Government and parliament
Members of the legislature;

ul;cl:rinc;fﬂcrals involved in legislative drafting and re-

Public officials involved in policy devel
implementation; poiicy development and

Public officials responsible for compiling reports to
Intematonal human rights treaty bodies:
Cther
Social workers:
The armed forces;
The media;

N0n~ggve1_-nmenta} human rights and community or-
ganizations;

Teachers and“t‘bacher-tfa.'ihers;
Trade unionlofﬁcials;

The medical profession;
Community leaders.

-

(a) Identifying the audience

166. The mere recitation of va inci
Ther 1 gue principles of gen-
eral agphcablhty_ offers little hope of affecting the acgtual
behaviour of a given audience. To be effective—indeed
It;) bte bat ;_11 wlorthwhile—tra.ining and education efforts
ust be directly targeted and appropriately ad
a particular audience. Ppropristely addressed to

167. The target audience can be selected in a num-
ber of ways. A national human rights institution may be
approached by a government department or organization
with a request for training. The institution itself may, in
the course of its work, identify key groups who are in a
position to benefit from a human rights training course.
There may be some situations in which a general human
rights training course addressed to a varety of partici-
pants will be appropriate. Almost invariably, however, a
course directed towards a specific group will have’ a
greater and more lasting impact.

(b) Formulating a programme

168. It is impossible to develop one generic training

course which would be suvitable for all professional
groups. Each course must be structured around its audi-
ence. This means that emphasis should be given to the
International and national human rights standards which
are ‘agphcablc to the day-to-day tasks of the participants
Training should also focus an the human rights issues or

problems which a particular target group i i
is mo
o encounter. . £ : " hkciy
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169. Regardless of the audience, however. it 15 im-
portant that all participants in all human right‘s trainin
courses are provided with an overview of the intema%
tional human rights system and of the domestic rujes and
mechanisms which have been developed to ensure the

[E[Ilﬂ[lOIlﬂl S[aﬂdards at the nat na
10 1

(¢) Selecting suitable trainers

I70. A practical approach to human rights training
presupposes the selection of trainers who are experi-
enced in the field from which participants have been
drawn. It is not particularly useful, for example, to en-
gage a panel of professors and theorists to each police
about human rights. It is likely that much more will be
accomplished if instruction is given, to the createst ex.
tent possible, by persons familiar with the f)ackground-
and working environment of the audience.

7L Ttis alse important that trainers be well versed
in effective techniques for the training of adult audi-

ences. Emphasis should be given to creative, interactive

teaching methods which offer the best ho i
1 10 pe for securin
the active, engaged participation of the audience. ¢

(d) Maximizing the effectiveness of training exercises

172, To maximize the effectiveness of a national in-
stitation’s training programme, efforts should be made to
ensure that participants are equipped and motivated to
continue the training process after completion of the
course. This can be done by selecting participants on the
understanding that each will be charged with conducting
training, or with dissemination efforts, upon return to his
or her normal duty station. In this way, the impact of
each course is multiplied as the information imparted is
disseminated throughout the institutions concerned. An-
oth_e;j method Aof maximizing effectiveness is to focus
training on trainers—to equip those persons already in-
volved in educating others with the knowledge and skills
fi€cessary 1o Incorporate human rights effectively into
their own teaching programmes.

_173. Information dissemination can be greatly fa-
plhtated by the availability of written materials both dur-
ing and after the course. Compilations of international
human rights standards relevant to the participants’ area
of work are particularly useful. A national institution in-
volved in multiple training exercises for a particular tar-
get group may consider developing its own materials for
distribution.

(&) Conducting evaluations

174.  Training should include pre-course and post-
course evaluation exercises. Carefully worded pre-
course questionnaires allow trainers to tailor a pro-
gramme precisely to the educational needs of the auai-
ence and provide trainers with information about expec-
tations. Post-course evaluations allow trainers to gauge
what participants have learned from the course. They can
alsobassist in what should be a continuous process of
rnqdﬁcation and improvement in courses offered by a
national institution.




2. Seminars

175. Unlike training courses, seminars are a vehicle
for transferring knowledge and insights without neces-
sarily setting out to impart operational skills. Human
rights seminars can provide profesmonal_; and ott}er
groups with the opportunity to exchange views and in-
formation on a wide vanety of human rights problems
and possible solutions. These objectives suggest that the
atmosphere of a seminar is likely to be more collegial
than that of a training course, where the instructor-
student approach will generally be more appropniate. Na-
tional human rights institutions can utilize their knowl-
edge of the human rights situation to identify priority ar-
eas for discussion. Through the medium of a seminar, a
national institution can bring together key peop}e to dis-
cuss important issues, stimulate their thinking and,
through their leadership, encourage greater awareness of
human rights problems in official and unofficial circles.

176. The principles set out above in relation to
training courses (paras. 164 ff.) apply, with some modi-
fications, to seminars. The preliminary process of audi-
ence identification-should be done carefully, k_ceplng in
mind the issues to be discussed. Seminars provide an ex-
cellent opportunity {o bring together a variety of people.
Participants shouldﬁe selected on the basis of their abil-
ity to influence public opinion and/or government policy
on human rights. It is important that presenters are rec-
ognized experts in the identiﬁed‘subjef:t area with the
ability to facilitate and moderate discussion.

3. Education programmes

177. National human rights institutions are n a
unique position to forge useful alliances with organiza-

tions, institutions and individuals already involved in the
educational process.

178. Many national institutions have taken the g')os_i-
tion that development of a human rights culture within
society must begin with its youngest members. These in-
stitutions have therefore focused their educational initia-
tives on school-age children. The range of IJIOSS!]DII!EICS
for this group is considerable. National insututions
can work towards encouraging the inclusion of human
rights concepts in existing programmes; prowde ex-
pert assistance in the adaptation or modification of cur-
ricula where this is necessary; provide instruction and
assistance to teachers and teacher-trainers;‘ and work to-
gether with educators in producing educational resource

tools.

179. Similar initiatives can be undertaken at the ter-
tiary level. Human rights can be a field of study within
almost every discipline, including law, I'l']ed'Ia_SU.ldl.ﬁS,
medicine, and political and social sciences. National in-
stitutions can encourage university administrators and
teachers to develop specific courses on humz_m rights or
to include human rights elements in existing pro-
grammes. They can also act as a resource tool for stu-
dents engaged in research, as well as for teachers inter-
ested in elaborating courses or providing information
materials to their students.

180. It is equally important, of course, to develop
human rights programmes outside the formal education
system. National institutions can usefully collaborate
with professional groups, trade unions, and community
and non-governmental organizations to develop non-
formal educational maternials for particular constitu-

encies.

22

IV. THE TASK OF ADVISING AND ASSISTING GOVERNMENT

A. Introduction

I181. As recognized in the Paris Principles relating
to the status of national institutions (see paras. 25-27
above), 2 national institution may be granted the author-
ity to

submit to the Government, Parliament and any other competent body,
on an advisery basts either at the request of the authorities concerned
or through the exercise of its power to hear a matter without higher re-
ferral, opinions, récommendations, proposals and reports on any mat-
ters concerning the promotion and protection of human rights:; . ..

182. The great majority of national institutions are
empowered to advise parliament, the executive and/or
the judiciary on human rights issues and to assist_these
branches of government in promoting and protecting hu-
man rights. Mandates to this effect can be framed in
many different ways. National institutions may be given
a general authority to briig matters concerning human
rights to the notice of the relevant ministry, department
or official. They may be able to submit opinions on pro-
posed or existing legislation directly to parliament; to in-
itiate and assist in the drafting of new legislation; or to
intervene in legal proceedings involving questions of hu-
man rights (e.g. as amicus curiae). They may also be en-
trusted with responsibility for drawing the Government’s
attention to situations of human rights violations and for
making concrete proposals for initiatives to end such
violations. Many national institutions are plying an in-
creasingly important role in overseeing the implementa-
tion of international human rights standards and assisting
Governments in fulfilling their reporting obligations un-
der international treaties to which the States in question
are parties. ' -

B. Basic issues

1. Requested or self-initiated advice?

183.  Whether or not a national institution can advise
Or assist government on its own initiative will generally
be a matter for its founding legislation. An institution
may be empowered to advise at the request of the
authorities concerned or it may be granted a wider
authority to submit unsolicited recommendations.
Rarely, however, will a Government be legally com-
pelled to refer any legislative or other matter to a na-
tional institution. In view of its presumed expertise in the
field of human rights and knowledge of the domestic hu-
man rights situation, a national institution may properly
be granted a broad advisory role, including the right to
present unsolicited opinions or recommendations. A na-
tional institution with general competence in the field of
human rights or one with specific competence in a par-
ticular area (e.g. racial discrimination, women’s or chil-
dren’s rights) may be well placed to assist the State in
discharging its reporting obligations under relevant inter-
national conventions (see paras. 211-214 below).
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2. Anappropriate nandate

184.  The appropriate advisory mandate of a particu-
lar institution will depend, to some extent, on its other
functions and powers. A national institution with a com-
plaints mechanism, for example, will almost invanably
be empowered to submit recommendations regarding a
particular complaint or series of complaints to the rele-
vant arm of government for information or action. If the
institution is granted the authority to conduct self-
initiated investigations, then an ability to report the re-
sults of such investigations directly to the Government is
clearly consistent with such authority.

185. The functions and powers of a particular insti-
tution will often be a good indication of the ultimate

value of its advisory role. A national institution with a

narrow, carefully circumscribed mandate and little inde-
pendent authority may lack the knowledge, experience
and will to advise wisely. Conversely, an institution with
a broad mandate and independent status will, by defini-
tion, possess a greater capacity to acquire and synthesize
information and, thereby, to develop sophisticated opin-
ions on human rights matters for transmission to those
able to effect substantial change.

3. Developing effective procedures

186. Irrespective of its precise advisory capacity,
each institution will find it useful to develop procedures
for effectively communicating information and opinions
to government. To use its advisory capacity fuily, a na-
tional institution may need to acquire or develop certain
skills, including legislative analysis, negotiation, report
writing and oral presentation.

4. Responsibilities of recipients

187. A capacity to advise, no matter how broadly
framed or expertly used, is of little value in the absence
of a corresponding willingness on the part of the recipi-
ent to consider and act on the information it obtains.
Governments granting advisory capacity to institutions
should therefore ensure the development of appropriate
mechanisms for acquiring, channelling and utilizing this
advice. Establishing such procedures in the founding
legislation of the institution can be particularly helpful.
Such legislation could, for example, provide that the
Government is responsible for tabling recommendations
in parliament together with an indication as to whether,
and if so how, it intends to take action.

188.  Regardless of how procedures for channelling
and acting on recommendations are developed, it is im-
portant to recognize that, if the recommendations of a
national institution are ignored or passed over without
reason, the institution will have little incentive ta con-
tinue performing this function to the full extent of its
ability. Unexplained failure to consider or respond to
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recommendations may also have an adverse impact on
public perception of a Government’s willingness to pro-
mote human rights at the domestic level.

189, Many national institutions have found it useful
to keep a record of follow-up on recommendations. Such
information is also suitable for inclusion-in annual re-

ports.

C. Reviewing existing and proposed legislation and
assisting in the drafting of new legislation

190. In the same way that 2 complaints mechanism
can never substitute for a properly funcrioning judiciary,
the power of a national institution to review existing or
proposed legislation cannot affect in any way the respon-
sibility of all other agencies of government to ensure that
legislation is consistent with human rights. In a function-
ing democracy, such responsibility must ultimately lie
with parliament itself, with the judiciary, and with the
executive. A national human rights institution can only
ever function as an additional safegnard in the lawmak-
ing process. -

1. National insttutions as legislative watchdog

191. There are several reasons why a national insti-
tution is particularly well placed to advise and assist
government in respect of legislation and to act as a
watchdog.in the legislative process. Perhaps most impor-
tantly, a national institution, in the course of performing
its functions, will generally be closely involved in legis-
lation having a direct or indirect impact on human rights.
Such proximity places the institution in an excellent po-
sition to evaluate the practical effectiveness of existing
laws; to identify problems which may have escaped the
attention of the legislature or other implementing agen-
cies; and to suggest amendments or improvements. Im-
provements or even new legislation may be required be-
cause of technical defects in a law which have come to
the attention of the institution during its overseeing of
the law’s implementation, or because of certain human
rights problems which have been identified by the insti-
tution during its work as areas not adequately addressed
by existing legislation.

D Relationship berween the legislative
advisory role and other funcrions

192. A national institution with the power to con-
duct in-depth investigations of human rights violations
or particular hurman rights issues will be especially well
placed to comment on legislative inadequacies. An ex-
amination of prison conditions, for example, could re-
veal a lack of legally established safeguards regarding
detention or a legislative failure to provide avenues
through which detainees and prisoners may seek redre_:ss
for violations of human rights. In the same way, an in-
quiry into discrimination oun the basis of gender could in-
dicate a need for affirmative-action legislation in a par-
ticular area. Similarly, an institution vested with the
power to receive and act on individual complaints will
be well placed to identify areas where legislative im-
provements or other changes are needed.

3. ldentifying the recipien:

193. The logical recipient of advice on existing or
proposed legislation will often be parliament itself. A na-
tional mstitution may also deal with a group within par-
liament vested with specific responsibilities with regard
to drafting or to a particular area of legislative activity.
In some countries, parliamentary or congressional hu-
man rights bodies have been established. These bodies
are often very active in promoting human rights and can
be imporant vehicles for transmitting recommendations
of national institutions directly to the legislature. A sen-
ior member of the executive can also be empowered un-
der the founding law of an institution to act as an inter-
mediary, receiving proposals and submitiing them to

parliament.

194. Recommendations on existing or proposed leg-
islation can also be channelled indirectly. A national in-
sutution may, for example, be empowered to propose to
different authorities that, in their respective areas of
competence, they suggest such changes and modifica-
tions to laws, regulations and administrative practices as,
in the opinion of the national institution, will lead to im-
proved protection of human rights. On such a ba51s_, an
institution may decide to approach a particular ministry
or government department in order to secure its support
for a legislative change. '

4, Proposed legislation

195. The ability to comment or advise on proposed
legislation can be especially important as it will always
be easier to change a draft law than amend or repeal an
existing one. A national institution with authority in this
regard will generally undertake the following steps:
Identify legislative drafts with a human rights content or

with human rights implications. These may include,

inter alia, proposed laws relating to crime and the ad-
ministration of justice, the family, immigration, elec-

tions, nationality, or social welfare; .
Ascertain compliance of the draft law with the State’s in-

ternational and domestic human rights obligations;

" Assess the potential human rights implications of the

proposed legislation;

Submit a report based on the latter two steps to the ex-
ecutive, to a parliamentary drafting group or to any
other relevant body.

5. Existing legislation

196. As already indicated, a national institution
may, during the course of its activities, identify problems
or inadequacies, from a human rights perspective, in ex-
isting legislation. The mandate of the institution may
specify the procedure to be followed in such a situation,
Generally, however, the institution will be required to
take the initiative at each stage and will therefore have
to:

Detect legislative inadequacies;

Conduct a study of their human rights implications with
reference to both national and international standards;

Identify the relevant branch or agency of government re-
sponsible for implementing or otherwise overseeing
the legislation under review;
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Communicate with or report to that branch or agency or
to parliament itself.

6. Drafting new legislation

197. In addition to reviewing existing or proposed
legislation, a national institution may be mandated to as-
sist in the process of drafting new legislation. This new
legislation may be the result of a prior initiative of the
institution, as discussed above. New legislation may also
be necessary to incorporate international human rights
standards into domestic law. A national institution with
the necessary authority and technical competence can
play a vital role in this important process. In order to
maximize its effectiveness in this regard, a national insti-
tution should endeavour to establish or strengthen rela-
tionships with groups; both within and outside govem-
ment, which are in a position to provide input. Acquiring
technical drafting skills is also important,

7. Maximizing effectiveness

198. It has been the experience of a number of na-
tional institutions that their recommendations concerning
legislation (whether proposed, existing or in the process
of being drafted) are not acted on or even acknowledged
by the legislatyre or relevant branch of government. In
some situations, the failure to take account of opinions
and recommendations emanating from a national institu-
tion can be due to a basic lack of political will. A Gov-
emment may be unwilling to accept advice or guidance
from the institution. It may, indeed, consider that human
rights issues are not a priority consideration in the legis-
lative process. These problems are not easily resolved
and, in such circumstances, a national institution may
decide to engage in discussions with the Government re-
garding the role and functions of the institution as set out
in law. =

199. In many situations, however, a national institu-
tion can take a number of concrete steps to enhance its
influence in the legislative process. Some of the basic
steps, including adequate and appropriate training of
staff, have already been mentioned. A national institu-
tion should, in such matters, consider itself to be an in-
terest group like any other. The development of effective
communication and negotiation skills, for example, can
be crucial in ensuring that information is transmitted to
persons in a position to act on it. Even the timing of re-
ports may be important, and every effort should be made
to ensure that the release of reports coincides as closely
as possible with any appearance before 2 parliamentary
committee or other body.

D. General policy and administrative advice
to government

200. In addition to reviewing legislation, national
institutions are often able to submit general policy ad-
vice 10 government bodies and to comment on existing
administrative arrangements. This particular function
can be of great practical benefit and may result in sig-
nificant improvements in the day-to-day human rights
situation for many individuals. In all cases, an advisory
capacity of a national institution will be enhanced by an

25

ability to express an opinion on the positions and reac-
tions of the Government.

L. Policy advice on national issues

201. As already noted (paras. 184-185 above) the
ability of a national institution to offer general policy ad-
vice to governmeats on national human rights issues, and
the scope of its potential effect in this regard, will usu-
ally be related to other responsibilities with which it has
been entrusted. In the course of conducting its inquiries,
a national Institution may become aware of government
policies or practices having a detrimental effect on the
human rights of individuals and groups. A swmdy of
homelessness, for example, could ascertain the precise
scope of the problem and the inadequacies of the current
government response, as well as form the basis of policy
recommendations on health care, social security and
family law. An examination of sentencing patterns or of
the ethnic profile of persons in detention could indicate
apparent discrimination against certain groups in the ad-
ministration of justice. By conducting such an examina-
tion, the national institution is able to alert the Govern-

ment and the general public to the existence of a -

problem, as well as suggest ways in which the problem
might be addressed.

202. National human rights issues not directly re-
lated to govermment policies or practices may also be
identified by a national institution and brought to the at-
tention of the relevant bodies. An investigation into ex-
cessive use of force by the police, for example, may un-
cover a lack of understanding of national and
international standards and/or a technical incapacity on
the part of the police force to translate those standards
into effective practice. On the basis of such an inquiry, a
national institution may make recommendations con-
cerning recruitment, training and management of law en-
forcement officials.

203. Not all situations of human rights abuse can be
traced directly back to legislative inadequacies or unfair
administrative practices, Human rights violations also
occur in the private sphere: in the workplace, in the Jocal
community and in the family. Discriminatory hiring
policies, incitement to racial hatred, and violence against
women are all problems which exist largely in the pr-
vate sector and therefore away from public scrutiny. A
national institution can play a vital role in identifying
and highlighting such ‘‘hidden’” human rights viola-
tions. The institution can also call attention to the need
for public education or other initiatives aimed at devel-
oping a social culture of human rights in which viola-
tions of this kind will not occur, or at least will not be
ignored.

2. Advice on administrative arrangements
and practices

204. An active national institution may be the first
point of contact for a person who feels that his or her
rights have been violated by the administrative practices
of a certain government department or agency. [nvesti-
gations of individual allegations can be 2 useful means
of detecting widespread problems. A complaint of
discrimination, for example, may reveal a pattern of




bureaucratic conduct which viclates or affects the full
enjoyment of human rights and consequently warrants
modification. It may also expose fundamental problems
in coordination, allocation and acceptance of responsi-
bilities between different government departments and
levels of government. The national institution can iden-
tify such conduct or arrangements and suggest methods
by which their discriminatory etfects could be overcome.

3. Advice on judicial processs

205. It may be useful for a national institution to be
able to comment on matters relating to judicial process
where such matters could affect the full enjoyment of
human rights. The rights which are particularly impor-
tant in this regard and which may be monitored by a
competent national institution are set out in article 14 of
the International Covenant on Civil and Political Rights
and include the right to a fair and public hearing by a
competent, independent and impartial tribunal; the pre-
sumption of innocence; the right to be tried without un-
due delay; the right to legal representation; the nght to
free assistance of an interpreter; and the right to review
by a higher tribunal. These and other rights recognized
by the State with regard to judicial process and practice
can be monitored by the national institution and form the
basis of any recommendations which are made for im-

provement.

4. Advice on international human righis issues

206. THe great majority of national institutions fo-
cus their attention on the domestic human rghts situ-
‘ation and there are obvious reasons why an institution
charged with promoting and protecting human rights
within a particular country will not concern itself with
international problems or problems in other countries.
However, while the domestic situation must remain its
principal focus, the fact that a national institution may be
able to offer valuable advice on international issues
should not be ignored. In its efforts to improve the do-
mestic human rights situation, a national institution may
gain valuable insights into how the problems encoun-
tered could or should be addressed at the international
level. Such insights may be channelled by way of advice
to government concerning its policy towards a particular
country or situation,

E. Advice and assistance in implementation
of international standards

207. The relationship between national and interna-
tional human rights standards varies from State to State.
Some national constitutions stipulate that particular in-
ternationa! instruments have the force of law. Even in
the absence of such a specific constitutional provision,
certain legal systems provide for automatic incorporation
into domestic law of standards contained in the interna-
tional human rights instruments to which the State in
question is a party. In other systems, international human
rights instruments, even if accepted by the State through
ratification or accession, must be formally incorporated
into domestic law before taking effect.

208. A national institution providing advice and as-
sistance to government on the implementation of interna-

tional standards will be guided by the particular legal tra-
ditions which exist in the country in question.

. Advice on implementating international instruments

209. Governments may be directly advised on a
range of matters relating to international human rights
instruments. A national institutton may, for example, be
empowered to advise government on accéptance of inter-
national conventions. Such a general advisory power
will permit a national institution to inform the Govern-
ment as to the precise nature of the obligations it would
assume upon ratification of a particular instrument and
to give an opinion on the advisability of ratification. Ad-
vice on intemnational human rights instruments may also
involve consideration of whether domestic law is already
in conformity with standards contained in those instru-
ments or whether additional legislative initatives would
be required. In a federal system, advice could be given
on the implications of acceptance for relations between
the central Government and the censtituent states.

210. While the establishmeat of a legal basis for hu-
man rights is essential, practice has shown that full pro-
motion and protection of human rights cannot be
achieved solely through legislation. Thus the incorpora-
tion of international standards into domestic law is often
only the first step towards full implementation of those
standards. A national institution may be able to advise
those governments as to other measures which could or
should be taken in fulfilment of the State’s international
obligations. Such measures may involve, infer alia,
modifications in fiscal or monetary policy; alterations to
priorities and practices regarding the provision of social
services; the establishment of reporting machinery
within and between ministries; and the implementation
of affirmative-action programmes and public-education
activities. A national institution can familiarize itself
with these less direct and often overlooked implementa-
tion mechanisms and, through its advisory function, eo-
sure that the Goyvernment is aware of the scope and ex-
tent of the State’s existing or potential international

obligations.

2. Contributing to the drafting of reports

211. States parties to the following international hu-
man rights instruments are required to submit regular re-
ports to the committees established under the respective
instruments to oversee their implementation:

International Covenant on Civil and Political Rights
(Human Rights Committee);

International Covenant on Economic, Social and Cul-
tural Rights (Committee on Economic, Soccial and
Cultural Rights);

International Convention on the Elimination of All
Forms of Racial -Discrimination (Committee on the
Elimination of Racial Discrimination);

Convention on the Elimination of All Forms of Dis-
crimination against Women (Committee on the Elimi-
nation of Discrimination against Women);

Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Committee
against Torture);

Convention on the Rights of the Child (Committee an
the Rights of the Child);
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Inter_na(iona_l Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Fami-
lies (not yet in force; committee not yet established).

Reports generally contain information concerning the
natonal situation with regard to a particular rght or set
of rights protected by the relevant instrument. They will
also include. details of the ways in which the repém’ng
State 1s working towards implementing its international
obligations. Each Committee is composed of a number
of experts who examine individual reports, question
State representatives and make either specific or general
recommendations concerning ways in which righats may
bt.‘: implemented at the national level. An accurate, de-
tailed and properly drafted report will ensure that the
subr_mtnr{g State receives maximum benefit from the ex-
pertise of the Commitiee.

212 Increasingly, State parties’ reports to the vari-
ous commuittees are including information on the activi-
ties of national institutions in so far as these activities re-
late to the area covered by the report. A national human
rights institution is, by definition, itself an implementa-
tion mechanism and for that reason an appropriate sub-
Ject for inclusion in reports. The institution will assume
even greater prominence in a report where its activities
directly relate t3 the rights in question. A national insti-
frunon dealing with the problem of racial discrimination,
for example, will presumably be conducting activities
relevant to implementation of the State's obligations un-
der the International Convention on the Eliniination of
All Forms of Racial Discrimination. The Committee on
the Rights of the Child may be expected to receive infor-
mation from States parties on the existence and function-
ing of any national institutions which are directly in-
volved in promoting and protecting the human rights of
children. °

213.  In addition to being the subject of part of a re-

port, a national institution may be able to contribute to
the reports which States are required to submit to United
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Nauons bodies and committees, and to regional institu-
tons, pursuant to their treaty obligations. The impor-
tance of accurate, detailed and properly drafted reports
has already been stressed. National institutions, by virtue
of their particular expertise, are often in an excellent po-
siion to ensure that reports conform in these three im-
portant respects.

214.  The contributions of national institutions to the
reporting process will vary according to a number of fac-
tors, including the functions of an institution and the
willingness of the Government to seek its assistance. In
many cases, a national institution will be able to offer in-
formation, data or statistics directly to the government
department charged with preparing the report. Some in-
stitutions may review draft reports in order to ensure
their accuracy and completeness. Others may be used as
a coordinating point through which information from
various minisiries, departments and organizations is
channelled. In this latter case, a national institution itself
may be entrusted with the responsibility of compiling a
draft report, which would then be submitted to the rele-
vant authorities for review.,

3. Assisting in the development
of national action plans

215. 1In the 1993 Vienna Dedélaration and Pro-
gramme of Action (Part II, para. 71), the World Confer-
ence on Human Rights recommended that each State
consider the desirability of drawing up a national action
plan identifying steps whereby that State would improve
the promotion and protection of human rights. In devel-
oping their respective action plans, States will be re-
quired to set priorities in the field of human rights as
well as to identify the appropriate vehicles through
which the plan is to be implemented. In recognition of
their expertise and experience, national institutions
should be recruited to assist in the drafting of action
plans and utilized as much as possible in the implemen-
tation process.
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V. THE TASK OF INVESTIGATING ALLEGED HUMAN RIGHTS VIOLAT

A. Introduction

216. One of the most important functions with
which a national human rights institution can be eln-
trusted is the investigation of glleged human nghts_t\lf]lo 1211-
tions. The existence of a national n?cchan_lsm with the
power to investigate abuses and provide relief tohv:c'nmrs
can act as a powerful disincentive to violative ,be av10t;t;
It is also a clear indication of a Government’s conrm*lt
ment to human rights and of its genuine ml]_mgnless 0
take international and domestic obligations seriously.

217. An effective investigatory mechanism will be
characterized by:

Adequate legal capacity;

Organizational competence; o

A defined and appgcipn'atc set of priorities;

The political will to pursue its work.

This chapter focuses principally on the first two of té-u;:;g
four basic requirements. The setting _of pno_nuesfan -
existence of the necessary po%mcal will, while re erge 2
incidentally, are matters which must be agldrpsseHai a
resolved within each society anc} eac_:h institution. Ho e
ever, with regard to the Iattcr_pomt, it should'be stresse t
at the outset that an investigatory mechamsnf‘n cann?—t
function properly without a certain measure 0l sugp\(i !
from the Government. Experience has repeatedly s ;j .
that, regardless of legal powers, 2 mechanism wer ;e
does not enjoy such support will not be able to op

effectively.

218. This chapter has two main §ections. Section B
deals with the structure and functioning of rne::::han;rsmr;.sjl
for receiving, acting on and resolving cqmpla;lnts oc-
individuals and groups. Section C examines the proc
dure for investigating human rights situations suo n;ou_),
i.e. at the institution’s own initiative and not on the basis

of a complaint received.

B. Investigating complaints

1. Importance of a complaints mechanism

219. The judiciary is the basic structure for pr?t:lc-
tion of human rights at the national level. A national hu-
man rights institution, no matter how wide the po;:e;:t; c:g
efficient its operation, can never adequately substitu
for a properly functioning judiciary.

220. The ability of a national institution to recenéc
and act on complaints should therefore be seen as an E -
ditional measure of security—a complementary mecha-
nism established to ensure that the rights of all f:mz;ns[
are fully protected. This complementanty u‘ppi:csh uﬁj
the complaints function of a naticnal institution sho

be able to offer something which the legal system or

other institutionalized processes cannot. The pamcéu}_z:r
focus of a national institution—human nghts—d-an ffli
ability to develop expertise in this area already ri}hf._'
some concrete advantages to persons who feel that their
rights have been violated. The structure and funcnoﬁm\%
of the complaints mechanism should be such as [0‘3 (;d
the national institution to guarantee accessible, rapid a

inexpensive resolution of a matter.

221. Whatever the style of the complaints mfct?la;
nism established by the institution, it 15 essentia had
procedural aspects be clearly defined, legally e_rﬁr;m aes
and rigorously adhered to. Consec‘;ue:}tly., it wi w; ge
be preferable that the scope of the institution’s po(\iver ;
founded in law and that its responsibilities towards com*
plainants be precisely defined. The success of any cotrll;lc
plaints procedure will degcn(}l, to a great extent, onI .
external credibility of the institution. Potential cgmﬁ aldf.
ants are usually persons who have suffered at 'et aSve
of private parties, government ofﬁc1gls or adminis b;a‘n :
bodies. By its actions, a natlg)nai msntunon‘mus_t 1 2
position to reassure complainants that their grievanc
will be seriously received and acted on.

2. Establishing a complaints mechanism

(a) What complaints should be investigated?

is essential that the criteria for admissibility
of zgrzriplalitnts be clearly established. The first matter t;g
settle is the kind of complaints which will l?e acc;eg 4
for investigation. This requires 2 cletermma_nqglo o?-n i
the object and the subject-matter of admissible ¢

plaints.

223. The object of an admissible C'.:Jmplalé]é is r(,it}ec
entity or group of entities against which it c:;n _ anéior:
Many offices of the ombl‘:dsr'nan, for example, u} or,
dance with their basic objective of ensuring legality o
faimess in public administration, restrict the rangr:;lent
possible objects to government departments, gorqmt v
instrumentalities and public officials. A _compfa:n -
be considered only if it concerns an action o gtm[f_ons
ment. By contrast, a number of_other _nat1onal mst11 uclom-
are empowered to receive and investigate ncl)t_o?s yof o
plaints against govcmment._but‘ also compham by o
man rights violations occurring 1n other sp _crcsI tgcse
lic life, for example in employment or housmg(.j 1'}13 o
cases, the entity complained against coul ! e 5t
individual, a public or private company, or an organt

tion.

224, The issue of whether a national institution with
power to investigate human rights violations shoulcfl con;
cern itself with acts committed by r§volut10nagy on:z':;-
and armed opposition groups is a difficult one.i omt_:om_
gue that acts of violence by such groups are ¢ c.ar w[ o
tions of human rights and, for that reason, must no
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excluded from the institution’s mandate. On the other
hand, consideration should be given to the fact that, by
definition, insurgent groups operate outside national law.
For that reason, allegations made against such groups or
against individuals associated with them are anlikely to
be openly challenged or refuted. Accordingly, it would
be virtually impossible for a national institation to con-
duct an impagtial investigation. Ultimately, the matter
must be considered within the social and political con-
text of each country, keeping in mind the purposes for
which the institution was established; the priorities
which it should be encouraged to set; and the fact that
acts of violence, whether committed by organized
groups Or by individuals, are within the Jjurisdiction of
the criminal justice system.

225. A complaints mechanism should clearly define
the subject-matter of admissible complaints, i.e. the type
of action which can be the basis for complaint. [n some
cases, the subject-matter will be directly related to the
range of permissible objects. An ombudsman-type insti-
tution, for example, will generaily be restricted to exam-
ining allegations of unfaimess or illegality in the admin-
1strative process.

226. The criteria of admissibility for other institu-
tions may be more directly related to the subject (human
rights violation) than the object of a complaint. A na-
tional institution may, for example, be generally empow-
ered to investigate violations of civil and poiitical rights,
irespective of who is alleged to have committed the vio-
lation.

227. Many provisions establishing the subject-
matter of admissible complaints refer to the human
rights guarantees contained in constitutions or domestic
legislation. The subject-matter of admissible complaints
may also be established by specifically setting out the
rights to be protected, or the international instruments
containing protected rights, violation of which may give
rise to an investigation. An institution may, for example,
be empowered to investigate violations of human rights
defined as all rights guaranteed by the Constitution or
embodied in international human rights instruments to
which the State in question is a party.

228. In all cases, the subject-matter of admissible
complaints should be specified as precisely as possible,
avoiding a vaguely worded mandate or a mandate sub-
Ject to excessively broad interpretation. The power to in-
vestigate ‘‘human rights violations”’, for example, would
not usefully be interpreted to encompass matters which
could properly be handled by other structures, such as
breach of contract, defamation or crimes arising out of
purely private disputes. Even with a strictly .defined
mandate, a national institution will almost always be re-
quired to establish priorities regarding issues to be con-
sidered. While human rights elements may be found in
almost every area of human activity, an effective na-
tional instiwtion inust interpret its subject-matter man-
date in a way which avoids misallocation of human and
financial resources. An effective national institution will
also ensure that nothing in this regard negatively affects
external perceptions of its competence, thereby discour-
aging the submission of genuine grievances,
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{b) Are restrictions appropriate?

229.  Many national institutions impose restrictions
on both the object and subject-matter of complaints, The
issue of restrictions is a delicate one and it must be re-
called that each State has the right to establish the type
of institution best suited to its own cultural and legal tra-
ditions. At the same time, it is essential that restrictions
do not prevent the institution from fulfilling the purposes
for which it was established.

230. Restrictions on the object of a complaint are
common. For example, a national institution will not
generally be granted the power to deal with complaints
against members of the legislature or the judiciary. Other
restrictions may relate to the institution's specific func-
tions. For example, an institution established to oversee
faimess and legality in public administration will natu-
rally be precluded from acting on complaints of viola-
tions committed by private entities or individuals.

231. Most national institutions will not be permitted
to consider issues which are already the subject of scru-
tiny by another body. Electoral complaints, for example,
could be specifically excluded from the field of compe-
tence of a particular institution if the granting of such
power would conflict with the mandate of another
agency. Such restrictions are also important where there
Is a possibility of a conflict of jurisdiction between the
institution and another body, for example where a par-
ticular matter is already under judicial consideration (see
paras. 91 ff. above).

232.  Other restrictions on the object of a complaint
may be more problematic. It is clear, for example, that
preventing 2 national institution from investigating vio-
lations committed by the police severely reduces the in-
stitution’s potential effectiveness as a protector of human
rights. Designating the military as exempt from the com-
plaints mechanism may also have a detrimental effect on
an institution’s effectiveness, particularly in view of the
strength of the military in many States and its corre-
sponding potential to violate human rights. While re-
specting differences between national institutions, it may
be said that an “‘inappropriate’’ restriction on the object
of a complaint will be one which prevents or restricts the
capacity of the institution to perform the functions or
discharge the responsibilities with which it has been en-
trusted.

233.  As already mentioned (para. 227 above), com-
plaints must generally relate to constitutionally conferred
rights or rights embodied in legislative provisions or oth-
erwise recognized as part of national law, Restrictions
on the subject-matter of a complaint will generally re-
flect this requirement as well as the specific responsibil-
ities with which the institution has been entrusted. A
commission against racial discrimination, for example,
will, by virtue of its specific mandate, be prevented from
conducting examinations of other forms of discrimina-
tion, except in so far as these can be related to its princi-
pal focus.

234. A number of national institutions are Empow-
ered to investigate only complaints of violations of civil
and political rights. While this may be a means of ensur-
ing an appropriate workload for the institution, it is im-




portant to recognize that all human rights have equiva-
lent and indivisible status in international law and that
violations of economic, social and culwral rights are
equally capable of documentation and investigation.

(c) Who may complain?

235. Most of the complaints mechanisms of na-
tional institutions specifically provide that any persan is
entitled to lodge a compiaint against the objects over
which the institution is granted jurisdiction. In some leg-
islative provisions the term ‘‘any person’’ is defined to
include non-citizens and refugees. Legislation may also
proclaim the right of children and prisoners to make a

complaint.

236. The question whether “‘any person’’ includes
an association of persons should be directly addressed in
the legislation establishing the complaints procedure.
Some national institutions have taken the position that, if
the alleged violation of rights affected an organization as
an identifiable entity and not just one of its members,
then the organization has standing to complain. S_pccxﬁc-
ity in legislation is desirable as detailed provisions can
prevent technical arguments over standing to complain.

(i) Complaints by third parties -

237. It is generally accepted that, in principle, a
complaint should be lodged by the person against whom
the alleged violation(s) occurred. There are good reasons
for such a requirement. It is the alleged victim who has
the best knowledge of the incident and who should prop-
erly have the freedom to decide whether or not to make a

complaint.

238. Nevertheless, it is sometimes the case that
those most vulnerable to human rights violations are not
in a position to invoke protective mechanisms such as a
complaints procedure. There are many reasons why it
may be impossible for a complaint to be lodged by the
person who has suffered the violation. It may be that that
person is a child or is disabled by physical or mental in-
capacity. In other situations, the victim of a human rights
violation may have disappeared, be held in custody in-
communicado, or be dead. Because of these very real
possibilities, it is essential that formal provision be made
for representative complaints which may be lodged by a
relative, friend, legal representative or concermed non-
governmental organization on behalf of an alleged vic-

tim,
(ii) Class actions.

239. A number of national institutions have devel-
oped a procedure for receiving class actions, wl'{ereby an
individual affected by a human rights violation is able to
complain not only on his or her own behalf, but also on
behalf of others who are similarly affected.

240, This possibility of representative complaints
helps to ensure that widespread problems are treated as
such and are not approached as isolated aberratiqns._[n
addition, regardless of how thorough the investigative
process has been and how appropriate the remedies are,
resolution of an individual complaint may not always be
enough to secure the necessary changes within govern-
ment or wider society.

241. Where class actions are possible, strict guide-
lines are usually established to determine the suitability
of an issue or complaint for this kind of resolution. A na-
tional institution may, for example, require some or all
of the following conditions to be fulfilled before a com-

plaint is accepted as a class action:

The complainant must be a member of {h_e_class affected
or likely to be affected; E

The complainant must personally have been affected by
the alleged violation;

The class of persons affected or potentially affected is s0
numerous that it is impossible to deal with the matter
simply by joining a number of specified individuals to
the complaint;

There are questions of law or fact common to the mem-
bers-of the class, and the ¢laims of the complainant
are typical of the claims of the class;

Multiple complaints would be likely to produce 1nconsis-
tent results;

The grounds for action appear to apply to the whole
class, making it appropriate to grant remedies to the
class as a whole.

(d) Procedure for submitting complaints

242. A complaint is usually submitted by way of
written statement, although there should be capacity to
receive and act on an oral complaint, if necessary. The
lodging of a complaint should be free of charge and ef-
forts should be made to ensure that, as far as posmblt_a,
complainants incur no direct or indirect costs. In this
context, it may be useful to consider establishing contact
points throughout the country, particularly in remote ar-
eas, to accept and assist in the preparation of complaints.
It will always be preferable for a complaint to be lodged
directly with the institution: use of intermediaries, such
as government bodies or members of parliament, will in-
variably delay and complicate the process. :

943. National institutions should ensure the avail-
ability of information materials in appropriate languages,
which set out the procedure for lodging complaints in
clear terms. The provision of such information will
eliminate any need for a complaint to be lodged in per-
son. To require personal attendance at the office of the
national institution would disadvantage complainants
living in remote areas and those without ready transpor-

tation.

744, Consideration should be given to implement-
ing procedures which encourage and facilitate the lodg-
ing of complaints. The social and ethnic Proﬂlt?_of a
community may require, for example, provision of inter-
preters or trained assistants, The possibility of electronic
communication of complaints may, in other circum-
stances, be an important factor in expediting the process.
An independent analysis of the constituency of each -
stitution is necessary in order to determine the ways in
which submission of complaints can be made easier.

245. [t is important to note that excessively formal
procedures for submitting complaints may discourage
victims from seeking help from the institution and result
in unacceptable delays in initiating investi_gauons. [n the
same way, procedures which are inappropriate to the cul-

30

11 1

tural traditions and economic status of those whose
rights are most likely to be violated will not facilitate the
complaints process. A requirement that allegations be
confirmed by affidavit, for example, may be inappropri-
ate and unnecessarily onerous in situations where vulner-
able groups are poor, live in remote areas and have nei-
ther the_ physical means nor the necessary legal literacy,
Forma;rsm and unnecessary bureaucratic procedure can
cause Arreparable damage to an institution’s public im-
age, as well as to its efficiency. For these reasons, na-
tional institutions should make every effort to ensure that
procedures for submitting complaints are as simple as
possible.

(e) Issues of confidentiality

246. It is a usual requirement that written com-
plaints be signed by the victim or by the person lodging
the complaint on his or her behalf, There are Iogical?ca—
sons for not permitting anonymous complaints, includ-
ing the fact that national institutions have no way of
verifying the validity of an anonymous complaint and
cannot provide redress to an unknown victim. However
the:‘ fact that complaints cannot be made anonymously re-
quires steps to-betaken to ensure confidentiality.

~ 247. In the case of all-complaints, and particularly
In circumstances involving allegations of human rights
violations by, public officials, victims must be left in no
doub§ that their decision to come forward does not com-
promise their safety in any way. To be in a position to
offer such a guarantee, a national institution must de-
velqp _confidentiality structures and procedures—
beginning with receipt of the complaint and centinuing,
as far as possible, throughout the investigatory procesg.
Confidentiality should not, of course, be in{poscd on
complainants against their wishes.

(f) Rejecting a complaint

248.  All preconditions regarding the object and
subject-matter of a complaint must be met before the
complaint can be formally accepted. If a condition in this
regard is not met, a national institution is entitled to re-
ject the complaint on the grounds that it does not fall
within the institution’s jurisdiction.

249. Other grounds for rejection of a complaint at
the preliminary stage are common. National institutions
are generally entitled to reject a complaint which, even
without further investigation, is clearly frivolous, unwar-
ranted' or unfounded in law. Rejection may also occur
wh;n it is decided that the connection between the com-
plaint and the complainant is not sufficiently direct. This
latter situation is generally referred to as a question of
standing. If a time-limit has been established (between
commission of the act complained of and lodgement of
the cormnplaint), a complaint made outside that time-limit
may legitimately be rejected.

. 250. In all situations where a complaint is rejected,
It 1s essential that the institution inform the complainant
of the precise reasons for the rejection. Where appropri-
ate, thi; institution should also inform the complainant of
the existence of any alternative procedures which may
be available. National institutions shouid always ensure
that the party who filed the petition is informed of his or
her rights and that he or she has access to all available
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remedies. Any delay in formulating or communicating a
decision to reject a complaint should be avoided. Quick
acuon at this preliminary stage will ensure that the com-
plainant is able to take full advantage of alternative
means of redress. It will also enhance the public image
of the institution as a competent and helpful body.,

3. Conciliating a complaint

251.  As already noted, national human rights insti-
tutions are an alternative dispute-resolution mechanism.
There are three general variants of dispute resolution: ar-
blIf‘ﬁIIOn, in which a third party such as a national insti-
tution can make binding decisions; conciliation, in which
the third party makes strongly weighted although non-
bipding recommendations; and mediation, wh%re the
third party controls the process without having any influ-
ence on the content and, again, without issuing a deci-
ston. National institutions are especially involved in the
two latter procedures.

252. Many national institutions are directed to en-
courage the settlement of complaints by conciliation in-
stead of, or before, launching their own investigation
into the matter. Conciliation will involve bringing the
two parties together in an effort to ascertain the facts of
the case and 10 effect a mutnally acceptable resolution,
The advantages of such an approach. have been amply
demonstrated at the international level, particularly by
the International Labour Organisation, which now em-
phasizes the practice of conciliation in its own work, as
well as in the instruments which it adopts.

253. At the national level, conciliation of com-
plgints regarding violations of human rights, particularly
with regard to allegations of discrimination, has proved
very successful. Conciliation obviates the need for a for-
r{lal Investigation, which can be both expensive and
time-consuming. It is also less confrontational in proce-
dure and effect and, for this reason, is particularly valu-
able in situations where securing a change in attitude or
behaviour is considered more important than punishing a
violation.

254. The cooperation of both parties is essential for
conciliation to be a useful means of dispute settlement.
For that reason, the ultimate success of the procedure
will often depend on the existence of other recourse
mechanisms which may be invoked if the conciliation
process is a failure.

255, Itshould be noted that, in the same way that an
investigation of the facts of a case will benefit from the
expertise of trained personnel, effective conciliation re-
quires the participation of skilled conciliators. The ques-
tion of training in these and other areas has already been
discussed (paras. 126 ff. above). The task of conciliation
can also be eased by the drafting of guidelines which are
made available to the parties as well as to the conciliator.
The application of guidelines to particular cases may
also result in the development of useful precedent, for
consideration in subscquent, similar cases.

4. Conducting an investigation

_ 256, Once a complaint has been formally accepted
(i.e. when all the conditions for admissibility have been
met), the national institution may begin an investigation




of the complaint on its merits. The aim of the investiga-
tion is to ascertain whether a violation or illegality (as
defined by the mandate of the institution) has occurred
and, if so, which person or agency is responsible.

{a) Powers of investigation

257. In most situations, the investigation of a com-
plaint will be carried out by the national institution or by
persons acting under its direct authority and control. To
conduct an effective investigation, the institution must
have certain resources at its disposal, including trained
staff and sufficient financial means.

258. In the same way, the granting of certain basic
powers to an institution is essential in order to permit ef-
ficient investigations. There are no universally appropni-
ate rules in this regard, and the powers with which a na-
tional institution is vested will vary according to the
nature of its complaints machinery and the functions
which it was established to fulfil. In all circumstances,
however, the institution must be granted the legal capac-
ity to discover whether the complaint is founded and, if
so, who is responsible. Without this capacity, the com-
plaints mechanism will be useless.

259. Both investigative and adjudicative powers are
fundamental to conducting an efficient and effective in-
vestigation of an alleged human rights violation. These
powers may include the following:

Power to inform the object of the complaint of the alle-
gations ade, in order to permit that person or body
to reply to such allegations;

Free access to all documents, including public records,
which, in the opinion of the investigating body, are
necessary for proper investigation of the complaint;

Power to compel the production of relevant information
(either in the form of documents or by means of oral
evidence);

Freedom to conduct on-site investigations if necessary,
including visitorial powers over jails, detention facili-
ties, etc.;

Power to call parties to a hearing;

Power to grant immunity from prosecution to persoas
giving testimony or otherwise appearing as witnesses;

Power to hear and question every individual (including
experts and representatives of government agencies
and, if appropriate, private entities) who, in the opin-
ion of the investigating body, has knowledge concem-
ing the alleged violation or is otherwise in a position
to assist the investigation;

For the latter purpose, power to summon witnesses and
compel their appearance: to receive oral and written
evidence under oath; and to compel the production of
such documents or other material evidence from pub-

lic agencies and authorities as the investigating body
considers necessary for proper investigation of the
complaint.

260, The investigatory powers of a number of na-
tional institutions are supplemented by a general clause
granting the iastitution the power to engage in all other
(unspecified) activities which, in its opinion, are neces-
sary for conducting a proper investigation. Such an um-
brella clause will permit a certain flexibility in the inves-

tigatory procedure which may be highly desirable. It s,
however, important for an institution granted discretion-
ary powers to remain aware of its own obligations to re-
spect the human rights of all persons at every stage of

the investigation.

(b) [nvesiigatory procedures

261. The granting of sufficient’ and appropriate
powers is not, in itself, enough to ensure the conduct of a
proper investigation. A national institution must also de-
velop its own standards and guidelines (including rules
of procedure) to be applied to all investigations.

262. While each institution must formulate its own
procedures in this regard, a few general comments here
my be useful. First, guidelines should reflect the respon-
sibilities which the institution has been given and the
powers which it has been granted to discharge those re-
sponsibilities. Secondly, while providing the necessary
operational flexibility, they should also establish a fixed
procedure which is not deviated from except in certain
clearly defined circumstances. Thirdly, they should set
measurable goals of efficiency and timeliness.

263. Specific issues which should be addressed in
connection with the investigatory process include the
standard of proof to be adopted. The investigatory body
can rightly be considered the best judge of evidentiary
matters, and therefore may be permitted a certain degree
of flexibility in this regard. In situations where a matter
is not covered by legislation, consideration should be
given to the adoption of a civil ‘‘balance of probabili-
ties’” standards rather than the criminal-law standard of
“‘beyond reasonable doubt’’. The adoption of the former
type of standard may be justified in view of the eviden-
tiary problems which can exist in many situations of sus-
pected human rights violations and the fact that the ob-
jective of most investigatory mechanisms is remedial

rather than punitive.

264. The ability of a national institution to call upon
expert assistance may be crucial to the efficient perform-
_ance of its investigatory tasks. Some institutions are able
to choose government officials and members of the po-
lice or other forces who are, in the institution’s opinion,
best suited to the task at hand. Where such a possibility
exists, it is essential that provision be made to ensure
that experts seconded from government forces or offices
are able to work independently of their parent unit. In
this regard, it is important to avoid a situation where ex-
pert assistance is recruited from the same branch or area
of government as the individual or agency under investi-

gation.

265. Investigatory procedure should include provi-
sion for specific legal protection from retaliation for in-
dividuals who have filed a complaint or participated in
the investigation of a complaint. The nature of many hu-
man rights violations renders it likely that victim or wit-
nesses will fear reprisals for their decision to come for-
ward. The national institution should be able to adopt its
own procedures for protection of witnesses and suffi-
cient resources should be allocated for that purpose.

266. A number of natonal institutions have recog-
nized the importance of a power 1o impose sanctions on
individuals and agencies who obstruct or fail to cooper-
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ale in an iavestigation. At the very least, a national insti-
tution should be empowered to refer the matter to an-
other body for consideration or action where it is of the
opinton that its investigation cannot be properly con-
ducted because of obstruction or failure to cooperate.

_ 267_. It is important that guidelines and standards for
investigating complaints be made public. This will serve
to inform complainants of the investigatory process in
which they are involved and is also likely to enhance
public confidence in the institution as a competent body
for receiving and acting on allegations of human rights
ongnons. The same advantages may be derived from
holding all hearings in public and permitting public scru-
tiny of the investigatory process. Private or closed hear-
ings should_be held only in exceptional cases and then
only following a public statement of the reasons why a
particular hearing must be held in camera.

5. Remedies for violations

~ 268. 'Ih_e powers of national institutions to take ac-
tion or provide remedies following conclusion of an in-
vestigation (or failure to conciliate a dispute) vary
widely. Some institutions have been granted consider-
able authority in terms of imposing penalties or referring
2 matter to a higher body. Other institutions must restrict
their follow-up activities to recommendations which are
transmitted t0 ‘parliament or to the appropriate govern-
ment agency for further action,

269, As with the investigatory process itself, there
are no universally applicable rules on the subject of
remedies. What is appropriate for a particular institution
will depﬁnd_on the structure of its complaints mechanism
and the particular goals which it was established to fulfil.
How:;ver, while recognizing inevitable differences, its is
also lmportant to acknowiedge that powers to receive
and Investigate violations are of little utility without a
corresponding ability to provide remedies for violations.
The lack of such ability, as well as operating to discour-
age the jsu_b;nlssion of complaints, is likely to undermine
the credibility of the complaints procedure itself.

) 270._ T_'he_powers which may be granted to a na-
tlogal msctlit;lnon to facilitate follow-up of complaints
and remedial action in the case of violation i

cussed below.  are dis

(a) Power to recommend

_271. In almost all situations, a national institution
will be empowered to submit recommendations concern-
Ing matters which it has been conciliating or investigat-
Ing. Depending on the jurisdiction of the institution, a
recommendation may be addressed to a govcmméut
agency, a public official, a private individual or an or-
ganization. It may propose the adoption of measures to
prevent or lessen the effects of a human rights violation;
It may suggest a change in practice or procedure or a re-‘
consideration cr reversal of a decision: or it may advo-
Cate an apology ar payment of damages, or advise on al-
ernative  remedial action. Recommendations may
concern one particular case or be made within a broader
context of attempting to prevent a reoccurrence of detni-
Mental activity or behaviour.
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272.  Trrespective of its object or subject-matter, a
recommendation, by definition, will never be binding"its
acceptance by any party must be voluntary and cannat be
forced. In certain situations, however, failure 1o take ac-
count of recommendations made in respect of a com-
plaint may entitle the national institution to refer the
matter o another body for consideration (see paras, 273
Ff. below). . '

(b) Powers of referral

273. A national institution may be empowered to re-
fe;; a case which it has investigated or attempted to con-
ciliate to another responsible agency. Referral could be
made to the relevant ministry, to another government
agency or a tribunal established for that purpose, to par-
liament, to the judiciary, or to prosecuting authorities.

274. Powers of referral will generally be invoked as
a second or subsequent step in the process of resolving a
complaint. A national institution may, for example, be
entitled to refer a complaint if: ‘

The entity in respect of which a recommendation has

been made, or against which a decision has been

taken, does not take account of the recommendation
or refuses to comply with the decision within a speci-
fied time-limit;

A settlement of the case cannot be secured;

The terms of an agreed settlement have not been met;

The national institution is of the opinion that its own in-
vestigation cannot be properly conducted because of
obstructions or failure to obtain necessary coapera-
tion;

The investigation gives rise to reasonable suspicion that
a criminal act or disciplinary offence under law has
been committed which warrants intervention by
prosecuting authorities; :

The invest‘igation reveals that the matter may be more
appropnately dealt with by another body or agency.

275. _Referral may also be appropriate where one or
botp parties are dissatisfied with the results of an investi-
gation or with a decision taken by the national institution
In regard to a complaint. Any avenues of review or ap-
peal which are available should be specifically set out in
the law or guidelines under which the institution oper-
ates and be communicated to all parties affected by a de-
cision of the institution.

' 276. The responsibilities of a national institution
witlf respect to a particular case will not necessarily end
when the marter has been referred elsewhere. If the mat-
ter has been referred to a court or tribunal, for example,
the national institution should be able to appear before
such a body in support of the complainant’s case. In all
situations, however, guidelines and procedures for fol-
lowing up referred complaints should be elaborated in
order to ensure that the complaints are dealt with fully
and appropriately.

{c) Pewer :0 make determinations

277._ A national institution may be granted a variety
of specific powers beyond recommendation and referral
with the aim of providing relief to victims of human
rights violations. The type of relief awarded is largely
dependent on the nature of the violation. [n cases where
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the violation can be neutralized or its effects lessened,
the national institution may order the reversal of a par-
ticular administrative decision or a change in practice or
policy. Where the situation cannot be restored to that
which existed prior to the violation, methods of redress
may include the ordering of a public apology or the
award of damages or compensation.

278. The ability of a national institution to order in-
terim injunctions or interim relief during the course of an
investigation can be extremely valuable. Such interim
measures are generally directed towards ensuring that
the position of the complainant is not made worse during
the investigation or conciliation process, or that this
process is not obstructed by subsequent events.

(d) Power to make enforceable orders

279. A national institution may be granted the
power to make legally enforceable orders and binding
decisions. Such power will generally permit the institu-
tion to seize a higher body (e.g. a tribunal, court or
prosecutor’s office) in the event that a party refuses to
comply with a decision within a given time. Even if the
actual enforcement procedure is entrusted to another
body, the power to make enforceable orders will benefit
the national institution hy considerably strengthening its
authority with regard to complaints of human rights vio-

lations.

(e) Publishing decisions

280. In addition to other specific capacities to effect
redress, national institutions will generally be empow-
ered to publish the results of an investigation or concili-
ation, along with any recommendations made or deci-
sions taken in that regard. This is not, strictly speaking, a
remedial power, and competence in this respect should
generally co-exist with other mechanisms for remedy
and redress. Nevertheless, the ability to make public its
findings is an essential prerequisite for establishing the
credibility of a complaints mechanism and ensuring
maximum effectiveness within the limits of its pre-
scribed powers.

281. Publication also serves several other identifi-
able purposes, not least of which is to inform public
opinion and provoke discussion. This can be particularly
important in situations where the basis of the subject
complaint exists within wider problems of discrimina-
tion or unfairness which may subsequently need to be
addressed by parliament or another branch of govern-
ment. Publication of the resuits of an investigation can
also be an effective means of assuring both present and
future complainants that such matters are taken seriously

by the institution.

282. As far as possible, publication of investigation
results and decisions should take into consideration the
confidentiality needs of the parties. It may not always be
necessary, for example, to publicize details of the com-

plainants.

C. Investigations or public inquiries suo mofo

283. National institutions may have jurisdiction to
initiate investigations or inquiries into possible situations
of human rights viclations without the need to receive a

formal complaint or invitation from a government
agency.

284, The power to conduct investigalions suo moto
can be an extremely important and far-reaching one.
Children, women, the poor, the homeless, the menatally
or physically incapacitated, prisoners, and members of
religious, ethoic and linguistic minorities are all, due to
their unequal status, especially vulnerable to human
rights abuses. It is ironic but generally true that these
same vulnerable groups are also most likely to be un-
aware of their rights and of the mechanisms which exist
to protect those rights. Even where knowledge does ex-
ist, victims of human rights violations do not often have
advocates to act on their behalf and may be extremely
reluctant to approach an official agency in order to lodge

a formal complaint.

285. It is occasionally said that, since ministries and
government departments are legally and administratively
capable of conducting inquiries, there is little need to du-
plicate this function by granting to national institutions
the right to launch their own investigations. This asser-
tion must be answered by referring to the fact that, in al-
most every part of the world, national and international
human rights standards have not yet been sufficiently in-
tegrated into the administrative infrastructure or into the
consciousness of government officials. For example, an
inquiry into housing conducted without reference to hu-
man rights principles may look at homelessness purely
as a problem in the supply of housing. A human rights
approach will consider, inter alia, the issue of accessibil-
ity to adequate housing as well as the rights of particular
groups to special protection. An inquiry into mental ill-
ness conducted with reference to human rights will go
beyondan analysis of legal protection to consider a
much wider range of rights, including entitlement to
treatment, rehabilitation, education, counselling, eco-
nomic and social security, and protection from discrimi-

nation.

286. A national institution with the capacity to initi-
ate its own investigations may be able to make a signifi-
cant contribution to ensuring that vulnerable groups are
given a public voice and that human rights violations,
wherever they occur, become a matter of general knowl-
edge and concern.

1. Selecting the issue for investigation

287. In some circumstances, an effective complaints
procedure can operate as a barometer of the current so-
cial situation with respect to human rights, at least in s0
far as the mandate of the national insti{uticn is con-
cerned. Complaints procedures which exist within the in-
ternational human rights system have been performing
this indicative function for many years. Communications
received under a particular instrument or in relation to a
particular issue are scrutinized in an effort to isolate par-
ticularly acute problems and identify negative trends.
Where such problems or trends emerge, the body con-
cerned may use this information as a basis for launching

an investigation.

288. National institutions vested with competence
to receive individual complaints and to initiate their own
inquiries can usefully follow this practice by screening
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all complaints received in order to determine the exis-
tence of any trend or pattern which may indicate the
need for further investigation.

289.  However, for the reasons already stated (paras.
284-285 above), a complaints mechanism will not al-
ways accurately reflect the current human rights situ-
auon. A national institution must therefore ensure that it
establishes alternative procedures by which to identify
existing and potential problems. Such procedures will in-
clude developing and strengthening relationships with
community and non-governmental organizations, which,
because of their funcuons, are likely to be aware of diffi-
culties and problems existing within society. A national
institution can also conduct its day-to-day affairs in such
4 way as to ensure maximum contact with its constitu-
ency. The media may be another useful focal point for
mdennfy_ing cases of maladministration, illegalities and
human rights violations committed by both government
and private entities.

2. Conducting an investigation suo moto

290.  As regards both necessary powers and desir-
ablg procedures, there will be little distinction between
an investigation of an individual complaint and a more
general inquiry ihto a particular issue or situation. In ad-
d1_t10n to obvious dissimilarties in scope, differences
will generaily relate to the objective of the investigation
or inquiry.

291, As already indicated, the aim of an investiga-
tion into an individual complaint will be to ascertain
whf:ther a violation or illegality has occurred and, if so,
which person or agency is responsible. While a general
Inquiry can have similar aims, it will also be concerned
with the wider implications of the issue or situation. This
wider concern will require the investigators to address
more difficult and far-reaching questions, including how
such violations came about; what practices, arrange-
ments or policies contributed to them; and what meas-
ures should be taken to ensure that the situation im-
proves or the violations do not reoccur. Rarely will such
questions be satisfactorily addressed by providing re-
dress to individual victims. Instead, a national institution
may find it necessary to address a range of political, so-
cial and economic variables in an effort to ascertain the
cause and thereby make useful suggestions as to the
cure,

292, If an inquiry is designated as “‘public”’, a na-
tional institution should take concrete steps to ensure
that background documents and other information are
made available for general scrutiny and that all hearings
are conducted openly. Efforts should be made to publi-
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cize the inquiry in a way which ensures that ready access
is available to persons in possession of information or in
a position to hold an opinion on the subject under con-
sideration.

3. Follow-up

293. The question of follow-up will usually refate to
the specific powers which have beéen granted to a na-
tional institution with regard to self-initiated investiga-
tons. As with individual complaints, the institution is
likely to be empowered to transmit recommendations
based on its findings, to the relevant government depar:-‘
ment or agency. It may also be able to use other powers
to lobby parliament for legislative reforms (see paras.
190 ff. above).

294.  Regardless of its specific powers of follow-up,
a national institution should make every effort to ensure
that the results of its inquiries are made public and dis-
seminated as widely as possible, Measures taken with re-
spect 1o recommendations made should be carefully
monitored and an account of action by government agen-
cies or the legislature in response to such recommenda- .
tions should be incorporated into the annual report of the
institution.

D. Intervening in legal proceedings

295. A national institution may be granted the
power to intervene in legal proceedings (usually by sub-
mitting amicus curiae briefs) in cases brought under hu-
man nights legislation or which otherwise involve human
rights issues over which the institution has competence.
The institution can use this opportunity to ensure that the
court is made aware of the human rights implications of
the case at hand and of the relevant natjonal and interna-
tional standards.

_ 296. The capacity to intervene in judicial proceed-
ings is not automatic and leave of the court to intervene
must be sought. The granting of such leave will gener-
ally be conditional on the institution demonstrating an
interest in the matter at hand. This should not be difficult
if the case is brought under domestic human rights legis-

Jlation. In other situations, the national institution may

need to show that human rights considerations are in-
volved and, in the absence of a directly applicable legis-
lative provision, that there is a basis in domestic law for
thf: application of international human rights standards.

297. A national institution may also be able to ap-
pear n court to support orders for the enfoercement of its
determinations.




CONCLUSION

298. There are some who see no good reason for es-
tablishing special machinery devoted to the promotion
and protection of human rights. They may argue that
such bodies are not a wise use of scarce resources and
that an independent judiciary and democratically elected
parliament are sufficient to ensure that human rights
abuses do not occur.

299, Unfortunately, history has taught us differ-
ently. An institution which is in some way scparat.ed
from the responsibilities of executive governance and ju-
dicial administration is in a position to take a leading
role in the field of human rights. By maintaining its real
and perceived distance from the Gevernment of the day,

36

such a body can make a unique contribotion to a coun-
try’s efforts to protect 1ts citizens and to develop a cul-
ture respectful of human rights and fundamental freedoms.

300. This handbook has attempted to identify the
main elements which can contribute to the effective
functioning of national human rights institutions in their
efforts to enhance public awareness, educate about hu-
man rights, advise and assist government on legisiation
and policy, and investigate alleged human rights viola-
tions. The handbook is the result of expertise developed
both within and outside the United Nations Centre for
Human Rights and will provide a framework for the fur-
ther development of the Centre’s programme in this area.
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ANNEXES

Annex 1

PRINCIPLES RELATING TO THE STATUS OF NATIONAL INSTITUTIONS?

. Competence and respounsibilities
1. A national institution shall be vested with competence to pro-
mote and protect human rights.

2. A national institution shall be given as broad a mandate as
possible, which shall be clearly set forth in a constitutional or legisla-
tive text, specifying its composition and its sphere of competence.

3. A national institution shall, inter afia, have the following re-
spansibilities:

(@} To submit to the Government, Parliament and any other com-
petent body, on an advisory basis either at the request of the authori-
ties concerned or through the exercise of its power to hear a matter
without higher referral, opinions, recommendations, proposals and re-
ports on any matters\concerning the promotion and protection of hu-
man rights; the national institution may decide to publicize them;
these opinions, recommendations, proposals and reports, as well as
any prerogative of the national institution, shail relate to the follow-
ing areas:

(i) Any legislative or administrative provisions, as well as pro-
visions relating to judicial organization, intended to preserve
and extend the protection of human rights: in that connec-
tion, the national institution shall examine the legislation and
administrative provisions in force, as well as biils and pro-
posals, and shall make such recommendations as it deems
appropriate in order to ensure that these provisions conform
to the fundamental principles of human rights; it shall, if
necessary, recommend the adoption of new legislation, the
amendment of legislation in force and the adoption or
amendment of administrative measures;

(i} Any situation of violation of human rights which it decides
to take up;
(iii) The preparation of reports on the national situation with re-

gard to human rights in general, and on more specific mat-

ters;

(iv) Drawing the attention of the Government to situations in any
part of the country where human rights are violated and
making proposals to it for initiatives to put an end to such
situations and, where necessary, expressing an opinion on
the positions and reactions of the Government;

(&) To promote and ensure the harmonization of national legisla-
tion, regulations and practices with the international human rights in-
struments to which the State is a party, and their effective impiemen-
tation;

(c) To encourage ratification of the above-mentioned instruments
or accession to those instruments, and to ensure their implementation;

{d) To contribute to the reports which States are required to sub-
mit to United Nations bodies and committees, and to regional institu-
tions, pursuant to their treaty obligations, and, where necessary, to
express an opinion on the subject, with due respect for their
independence;

{e) To cooperate with the United Nations and any other organiza-
tion in the United Nations system, the regional institutions and the na-
tional institutions of other countries that are competent in the areas of
the promotion and protection of human rights;

# Commission on Human Rights resolution [992/54 of 3 March 1992, annex
(Official Records of the Econumic and Social Council, 1992, Supplement No. 2
(E/1992/22), chap. II, sect. A); General Assembly resolution 48/134 of 20 De-
cember 1993, annex.

() To.assist in the formulation of programmes for the teaching of,
and research into, human rights and 1o take part in their execudon in
schools, universities and professional circles;

(g) To publicize human rights and efforts to combat all forms of
discrimination, in particular racial discrimination, by increasing public

awareness; especially through information and education and by mak-

ing use of all press organs.

Compasition and guarantees of independence
and pluralism

1. The composition of the national institution and the appoint-.

ment of its members; whether by means of an election or atherwise,
shall be established in accordance with a procedure which affords all
necessary guarantees to ensure the pluralist representation of the so-
cial forces (of civilian society) involved in the promotion and protec-
tion of human rights, particularly by powers which will enablie effec-
tive cooperation to be established with, or through the presence of,
representatives of:

{a) Non-governmental organizations responsible for human rights
and efforts to combat racial discrimination, trade unions, concerned
social and professional organizations, for example, associations of
lawyers, doctors, journalists and eminent scientists;

{(56) Trends in philosophical or religious ihought;
(c) Universities and qualified experts;
*(d) Parliament;
(¢) Government departments (if they are included, these represen-
tatives should participate in the deliberations only in an advisory ca-
pacity).

2. The national jnstitution shall have an infrastructure which is
suited to0 the smooth conduct of its activities, in particular adequate
funding. The purpose of this funding should be to enable it to have its
own staff and premises, in order te be independent of the Government
and not be subject to financial control which might affect its inde-
pendence, ' .

3. In order to ensure a stable mandate for the members of the in-
stitution, without which there can be no real independence, their ap-
pointment shall be effected by an official act which shall establish the
specific duration of the mandate. This mandate may be renewable,
provided that the pluralism of the institution’s membership is ensured.

i

Methods of operation

Within the framework of iis operation, the national institution
shall:

(a) Freely consider any questions falling within its competence,
whether they are submitted by the Govemment or taken up by it with-
out referral to a higher authority, on the proposal of its members or of
any petitioner;

(&) Hear any person and obtain any informatien and any docu-
ments necessary for assessing situations falling within its competence;

(¢) Address public opinion directly or through any press organ,
particylarly 1n order to publicize its opinions and recommendations;

() Meet on a regular basis and whenever necessary in the pres-
ence of all its members after they have been duly convened;

(e} Establish working groups from among its members as neces-
sary, and set up local or regional sections to assist it in discharging its
functions;




() Maintain consultation with the other bodies, whether jurisdic-
ticnal or otherwise, responsible for the promotion and protection of
human rights (in particular, ombudsmen, mediators and similar insti-
tutions);

(g) In view of the fundamental role played by non-governmental
organizations in expanding the work of national institutions, develop
relations with non-governmental organizations devoted to promating
and protecting human rights, to economic and social development, to
combating racism, to protecting particularly vulnerable groups (espe-
cially children, migrant workers, refugees, physically and mentally
disabled persons) or to specialized areas.

Additional principles concerning the status of commissions
with quasi-jurisdictional corapetence

A national institution may be authorized to hear and consider com-
plaints and petitions conceming individual situations. Cases may be
brought before it by individuals, their representatives, third parties,
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non-govemmental organizations, associations of trade unions or any
other representative organizations. [n such circumstances, and without
prejudice to the principles stated above concerning the other powers
of the commissions, the functions entrusted to them may be based on
the following principles:

(a) Secking an amicable settlement through conciliation or, within
the limits prescribed by the law, through binding decisions or, where
necessary, on the basis of confidentiality;

(b) Informing the party who filed the petition of his rights, in par-
ticular the remedies available to him, and promoting his access to
them;

{¢} Hearing any complaints or petitions or transmitting them to
any other competent authority within the limits prescribed by the law;

(d) Making recommendations to the competent authorities, espe-
cially by proposing amendments or reforms of the laws, regulations
and administrative practices, especially if they have created the diffi-
culties encountered by the persons filing the petitions in order to assert
their rights.
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Annex III

INFORMATION NOTE ON THE TECHNICAL COOPERATION PROGRAMME OF THE UNITED NATIONS
CENTRE FOR HUMAN RIGHTS AS IT RELATES TO NATIONAL INSTITUTIONS

I. The technical cogperation programme of the Centre for Human
Rights is one means by which the United Nations seeks to achieve the
objective set forth in its Charter of promoting respect for human rights
and for fundamental freedoms. The principal goal of the programme
is to promote the meaningful application of international human rights
norms at the national level. Assistance is provided following requests
from Member States and a careful assessment of needs is generally
carried out prior ta the development and implementation of a concrete
proposal. Programme elements include constitutional and legislative
reform assistance; training in the administration of justice (for judges,
lawyers, prosecutors, police, military and prison personnel); electoral
assistance; training of government officials in the preparation of re-
ports to treaty-monitoring bodies; provision of fellowships; and pro-
motional and educational activities.

2. A central focus'of the technical cooperation programme is the
consolidation and suerigthening of the role which national institutions
can play in the promotion and protection of human rights. To that end,
the Centre for Human Rihts has developed an action plan setting out
a number of objectives, including assisting in the creation of new in-
stitutions and the strengthening of existing institutions, and fostering
cooperation between institutions.

3. First, the Centre offers its services to Governments which are
considering or in the process of establishing a national human rights
institution. It is during this preparatory phase that crucial decisions
concerning the nature, functions, powers and responsibilities of the in-
stitution will be taken. Assistance at this stage will generally invg{ve
provision of the services of experts lo advise government authorities
on suitable models, from a comparative perspective, as well as to pro-

vide technical information to facilitate the task of legislative drafting,
Expert assistance can also be provided to help a new institution in the
development of criteria and procedures for the recruitment and selec-

tion of key personnei.

4. Technical assistance to established national institutions must,
of course, be accommodated within the existing legislative frame-
waork. In such cases, the Centre is able to offer a variety of forms of
assistance (including training of staff) aimed at strengthening an insti-
tution and enhancing its capacity 10 play an effective role in human
rights promotion and protection.

5. The objective of fostering cooperation between institutions is
pursued on a number of different fronts. Governments wishing t0 es-
tablish a human rights institution can benefit from the practical expe-
tence of others who have already gone through this process. Those
involved in the operation of existing institutions can enhance 1:nut1_1a]
strengthening by exchanging information and experience. Ex:_stmg n-
stitutions can also cooperate oa a practical level by conducting joint
activities and collaborating in studies or research projects. The Centre
for Human Righis facilitates these contacts by proiriding for exchange
fellowships and assisting in the organization of international, regional
and subregional activities, including training courses, seminars, work-

shops and periodic meetings.

6. Regquests for technical assistance may be made by any natic_ma]
institution direct to the High Commissioner for Human Rights, United
Nations, Palais des Nations, 1211 Geneva 10, Switzerland. Requests
for further information may be addressed to the Chief, Technical Co-
operation Branch, United Nations Cenwre for Human Rights, at the

samé address.
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Annex I'V

INTERNATIONAL BILL OF HUMAN RIGHTS Tass

. UNIVERSAL DECLARATION OF HUMAN RIGHTS

Preamble

Whereas recognition of the inherent dignity and of the equal and in-
alienable rights of all members of the human family is the foundation
of freedom, justice and peace in the world,

Whereas disregard and contempt for human rights have resulted in
barbarous acts which have outraged the conscience of mankind, and
the advent of a world in which human beings shalt enjoy freedom of
speech and belief and freedom from fear and want has been pro-
claimed as the highest aspiration of the common people,

Whereas it is essential, if man is not to be compelled to have re-
course, as a last resort, to rebellion against tyranny and oppression,
that human rights should be protected by the rule of law,

MY i

Whereas it is essential to promote the development of friendly rela-

tions berween nations,

Whereas the peoples of the United Nations have in the Charter reaf-
firmed their faith in fundamental human rights, in the dignity and
worth of the human persen and in the equal rights of men and women
and have determined to promote social progress and better standards
of life in larger freedom,

Whereas Member States have pledged themselves to achieve, in co-
operation with the United Nations, the promotion of universal respect
for and observance of human rights and fundamenta] freedoms,

Whereas a common unders't;mding of these rights and freedoms is
of the greatest importance for the full realization of this pledge,

Now, therefore,
The General Assembly

Proclaims this Universal Declaration of Human Rights as a com-
mon standard of achievement for all peoples and all nations, to the end
that every individual and every organ of society, keeping this Decla-
ration constantly in mind, shall strive by teaching and education to
promote respect for these rights and freedoms and by progressive
measures, national and international, to secure their universal and ef-
fective recognition and observance, both among the peoples of Mem-
ber States themselves and among the peoples of territories under their
jurisdiction.

Article !

All human beings are born free and equal in dignity and rights.
They are endowed with reason and conscience and should act towards
one another in a spirit of brotherhood,

Article 2

Everyone is eatitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, <uch as race, colour. sex,
language, religion, political or other cpinion, naticnal or social origin,
property, birth or other status.

Furthermore, no distinction shall be made on the basis of the politi-
cal, jurisdictional or international status of the country gr territory to
which a person belongs, whether it be independent, trust, non-self-
gaverning or under any other limitation of sovereignty,
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Article 3
Everyone has the right to life, liberty and the security of person.
Article 4

No one shall be held in slavery or servitude: slavery and the slave
trade shall be prohibited in all their forms.

Article 5

No one shall be subjected to torture or to cruel, inhuman or degrad- .

ing treatment or punishment.
Article 6

. Everyone has the right to recognition everywhere as a person be-
fore the law. :

Ariicle 7

All are equal before the law and are entitled without any discrimi-
nation to equal protection of the law. All are entitled to equal protec-
tion against any discrimination in violation of this Declaration and
against any incitement to such discrimination.

Article 8

Everyone has the right to an effective remedy by the competent na-
tional tribunals for acts violating the fundamental rights granted him
by the constitution or. by law,

Ariicle 9
No ane shall be subjected to arbitrary arrest, detention or exile,

Article 10

Everyone is entitled in full equality to a fair and public hearing by
an independent and impartial tribunal, in the determination of his
rights and obligations and of any criminal charge against him,

Article 11

1. Everyone charged with a penal offence has the right to be
presumed innocent until proved guilty according to law in a public
trial at which he has had all the guarantees necessary for his defence.

2. No one shall be held puilty of any penal offence on account
of any act or omission which did not constitute a penal offence, under
national or international law, at the time when it was committed. Nor
shall a heavier penalty be imposed than the ore that was applicable at
the time the penal offence was committed,

Article 12

Na one shall be subjected to arbitrary interference with his privacy,
family, home or correspondence, nor te attacks upon his honour and
reputation. Everyone has the right to the protection of the law against
such interference or attacks.

Article 13

L. Everyone has the right to freedom of movement and residence
within the borders of each State.




2. Everyone has the right to leave any country, including his own,
and to return to his country.

Article 14

{. Everyone has the nght 10 seek and to enjoy in ather countries
asylum from persecution.

2. This right may not be invoked in the case of prosecutions genu-
inely ansing from_ non-political crimes or from acts coatrary to the
purposes and principles of the United Nations,

Article 15
|. Everyone has the right to a nationality.
2, No one shall be arbiwrarily deprived of his nationality nor de-
nied the right to change his nationality.
Article 16

I. Men and women of full age, without any limitation due to race,
nationality or religion, have the right to marry and to found 2 family.
They are entitled to equal rights as to marriage, during marriage and at
its dissolution.

2. Marriage shall be entered into only with the free and full con-
sent of the intending spouses.

3. The family is the natural and fundamental group unit of soci-
ety and 1s entitled to protection by society and the State.

Article 17
1. Everyone has th® right to own property alone as well as in asso-
ciation with others. .
2. [No one shall be arbitrarily deprived of his property.

Article 18

Everyone has the right to freedom of thought, conscience and relig-
ion; this right includes freedom to change his religion or belief, and
freedom, either alone or in community with others and in public or
private, to manifest his religion or belief in teaching, practice, worship
and observance.

Article 19

Everyone has the right to ‘fteedom of opinion and expression; this
right includes freedom to hold opinions without interference and to
seek, receive and impart information and ideas through any media and
regardless of froatiers.

Article 20

1, Everyone has the right to freedom of peaceful assembly and as- -

sociation.
2. No one may be compelled to belong to an association.

Article 21

I. Everyone has the right to take part in the government of his
country, directly or through freely chosen representatives,

2. Everyone has the right of equal access to public service in his
couniry.

3. The will of the people shall be the basis of the authority of gov-
ernment; this will shall be expressed in periodic and geauine elections
which shall be by universal and equal suffrage and shall be held by
secret vote or by equivalent free voting procedures.

Article 22

Everyone, as a member of society, has the right 1o social security
and is entitled to realization, through national effort and international
cooperation and in accordance with the organization and resources of
each State, of the economic, social and cultural rights indispensable
for his dignity and the free development of his personality.

Article 23

[. Everyone has the right to work, to free choice of employment,
ta just and favourable conditions of work and to protection against un-
employment.
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2. Everyone, without any discrimination, has the right to equal
pay for equal work.

3. Everyone whao works has the right to just and favourable remu-
neration ensuring for himself and his family an existence worthy of
human dignity, and supplemented, if necessary, by other means of so-
cial protection.

4. Everyone has the right to form and (o join trade unions for the

protection of his interests. s

Article 24

Everyone has the right to rest and leisure, including reasonable
limitation of working hours and periodic holidays with pay.

Article 25

I. Everyone has the right to a standard of living adequate for the
heaith and well-being of himself and of his family, including food,
clothing, housing and medical care and necessary social services, and
the right to security in the event of unemployment, sickness, disabii-
ity, widowhood, old age or other lack of livelihood in circumsiances

beyoad his control.

2. Motherhood and childhood are entitled to special care and as-
sistance. All children, whether born in or out of wedlock, shall enjoy
the same social protection.

Article 26

1. Everyone has the right to education. Education shall be free, at
least in the elementary and fundamental stages. Elementary education
shall be compulsory. Technical and professional education shall be
made generally available and higher education shall be equally acces-
sible to all on the basis of merit.

2. Education shall be directed to the full development of the hu-
man personality and to the strengthening of respect for human rights
and fundamental freedoms. It shall promote understanding, tolerance
and friendship among all nations, racial or religious groups, and shall
further the activities of the United Nations for the maintenance of

peace.

"3, Parents have a prior right to choose the kind of education that
shall be given to their children.

Article 27

1. Everyone has the right freely to participate in the cultural life of
the community, to enjoy the arts and to share in scientific advance-
ment and its benefits.

2. Everyone has the right to the protection of the moral and mate-
rial interests resulting from any scieatific, literary or artistic produc-
tion of which he is the author.

Article 28

Everyone is entitled to a social and international order in which the
rights and freedoms set forth in this Declaration can be fully realized.

Article 29

1. Everyone has duties to the community in which alone the free
and full development of his personality is possible.

2. In the exercise of his rights and freedoms, everyone shall be
subject only to such limitations as are determined by law solely for the
purpose of securing due recognition and respect for the rights and
freedoms of others and of meeting the just requirements of morality,
public order and the general welfare in a democratic society.

3. These rights and freedoms may in no case be exercised con-
trary to the purposes and principles of the United Nations.

Article 30

Nothing in this Declaration may be interpreted 55 wmplying for any
State, group or person any right to engage in any activity or (o per-
form any act aimed at the destruction of any of the rights and free-
doms set forth herein.

2. INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS

PREAMBLE
The State Parties to the present Covenant,

Considering that, in accordance with the principles proclaimed in
the Charter of the United Nations, recognition of the inherent di gnity
and of the equal and inalienable rights of all the members of the hu-
man}dfamily is the foundation of freedom, justice and peace in the
world,

Recognizing that these rights derive from the inherent dignity of the
hurnan person,

Recognizing that, in accordance with the Universal Declaration of
Human Rights, the ideal of free human beings enjoying freedom from
fear and want can only be achieved if conditions are created whereby
everyone may enjoy his economic, social and cultural rights, as well
as his civi] and political rights,

C_‘am:‘dgring the obligation of States under the Charter of the United
Nanons o promote universal respect for, and obszrvance of, human
rights and {freedoms,

Realizing that the individual, having duties to other individuals-and
te the community- to which he belongs, is under a responsibility to
strive for the promation and observance of the rights recognized in the
present Covenant,

Moy
Agree upon the following articles:

Part1

Article 1

L All peoples have the right of self-determination. By virtue of
thaf right Lhey freely determine their political status and freely pursue
their economic, social and culmral development,

2. All peoples may, for their own ends, freely dispose of their
natural wealith and resources without prejudice to any obligations aris-
ing out of international economic cooperation, based upon the princi-
ple of mutual benefit, and international law. In no case may a people
be deprived of its own means of subsistence.

3. The States Parties to the present Covenant, including those hav-
Ing responsibility for the administration of Non-Self-Governing and
Trust Territories, shall promote the realization of the right of self-
determination, and shall respect that right, in conformity with the pro-
visions of the Charter of the United Nations.

PartII

Article 2

1. Each State Party to the present Covenant undertakes to take
steps, individually and through intemational assistance and coopera-
tion, especially economic and technical, to the maximum of its avail-
able resources, with a view to achieving progressively the full realiza-
tion of the rights recognized in the present Covenant by all appropriate
means, inciuding particularly the adoption of legislative measures,

2. The States Parties to the present Covenant undertake to guaran-
tee that the rights enunciated in the present Covenant will be exercised
Wthoul discrimination of any kind as to race, colour, sex, language,
religion, political or other opinion, national or social origin, property,
birth or ather staws,

3.‘ Developing countries, with due regard to human rights and
their national economy, may determine 10 what extent they wouid
guarantee the economic rights recognized in the present Covenant to
non-nationals,

Article 3

The Statcs Parties 10 the present Covenant underiake to ensure the
equal right of men and women (o the enjoyment of all economic, so-
cial and cultural rights set forth in the present Covenant,
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Article 4

_ The States Parties to the present Covenant recognize that, in the en-
Joyment of those rights provided by the State in conformity with the
present Covenant, the State may subject such rights only to such limi-
tations as are determined by law only in so far as this may be compat-
ible with the nature of these rights and solely.for the purpose of pro-
moting the general welfare in a democratic society.

Article 5

1. Nothing in the present Covenant may be interpreted as imply-
ing for any State, group or person any right to engage in any activity
or to perform any act aimed at the destruction of any of the i ghts or
freedoms recognized herein, or at their limitation to a greater extent
than is provided for in the present Covenant.

2. No restriction upon or derogation from any of the fundamental
human rights recognized or existing in any country in virtue of law,
conventions, regulations or custom shall be admitted on the pretext
that the present Covenant does not recognize such rights or that it rec-
ognizes them to a lesser extent,

Part 111

Article 6

1. The States Parties to the present Covenant recognize the right
to work, which includes the right of everyone to the opportunity to
gain his living by work which he freely chooses or accepts, and will
take appropriate steps to safeguard this right,

2. The steps to be taken by a State Party to the present Covenant
to achieve the full realization of this right shall include technical and
vocational guidance and training programmes, policies and techniques
to achieve steady economic, social and cultural development and full
and productive employment under conditions safeguarding fundamen-
tal political and economic freedoms to the individual,

Article 7

“The States Panij:s to the present Covenant recognize the right of
everyone to the enjoyment of just and favourable conditions of work
which ensure, in particilar: b

(2) Remuneratidn which provides all workers, as a minimum, with:

(i) Fair wages and equal remuneration for work of equal value
without distinction of any kind, in particular women being
guaranteed conditions of work not inferior to those enjoyed by
men, with equal pay for equal work;

(ii) A decent living for themselves and their families in accordance
with the provisions of the present Covenant:

{b) Safe and healthy working conditions;

() Equal opportunity for everyone to be promoted in his employ-
ment to an appropriate higher level, subject to no considerations other
than those of seniority and competence;

(d) Rest, leisure and reasonable limitation of working hours and
gcr-:odxc holidays with pay, as well as remuneration for public holi-

ays.

Article 8

1. The States Parties to the present Covenant undertake 1o ensure:

(a) The right of everyone to form trade unions and join the trade

..union of his choice, subject only to the rules of the organization con-

cerned, for the promotion and protection of his economic and social
interests. No estrictions may be placed on the exercise of this nght
other than those prescribed by faw and which are necessary in 2 demo-
cratic society in the interests of national security or public order or for
the protection of the rights and freedoms of others;

(6} Thc; right of trade unions to establish national federations or
confederations and the right of the latter to form or join intermational
trade-union organizations;




{¢)} The night of trade unions to function freely subject to no limita-
tions other than those prescribed law and which are necessary in a
democratic society in the interests of national security or public order
or for the protection of the rights and freedoms of others;

{(d) The right to strike, provided that it is exercised in conformity
with the laws of the particular country.

2. This article shall not prevent the imposition of lawful restric-
tions on the exercise of these rights by members of the armed forces
or of the police or of the administration of the State,

3. Nothing in this article shall authorize States Parties to the {nter-
national Labour Organisation Convention of 1948 concerning Free-
dom of Association and Protection of the Right to Organise to take
legislative measures which would prejudice, or apply the law in such a
manner as would prejudice, the guarantees provided for in that Con-
vention.

Article 9

The States Parties to the present Covenant recognize the right of
everyone (o social security, including social insurance.

Article 10

The States Parties to the present covenant recognize that:

1. The widest possible protection and assistance should be ac-
corded to the family, which is the natural and fundamental group unit
of society, particularly for its establishment and while it is responsible
for the care and education of dependent children, Marriage must be
entered into with the freexconsent of the intending spouses.

2. Special protection should be accorded to mothers during a rea-
sonable period before and after childbirth. During such period work-
ing mothers sheould be accorded paid leave or leave with adequate so-
cial security benefits.

3. Special measures of protection and assistance should be taken
on behalf of all children and young persons without any discrimina-
tion for reasons of parentage or other conditions. Children and young
persons should be protected from economic and social exploitation.
Their employment in work harmful to their morals or health or dan-
gerous to life or likely to hamper their normal development should be
punishable by law. States should also set age limits below which the
paid employment of child labour.should be prohibited and punishable

by law.

Article 11

1. The States Parties to the present Covenant recognize the right
of everyone to an adequate standard of living for himself and his fam-
ily, including adequate food, clothing and housing, and to the continu-
ous improvement of living conditions. The States Parties will take ap-
propriate steps to ensure the realizaton of this right, recogrizing to
this effect the essential importance of international cooperation based
on free consent.

2. The States Parties to the present Covenant, recognizing the fun-
damental right of everyone to be free from hunger, shall take, indi-
vidually and through international cooperation, the measures, includ-
ing specific programmes, which are needed:

(a) To improve methods of production, conservation and distribu-
tion of food by making full use of technical and scientific knowledge,
by disseminating knowledge of the principles of nutrition and by de-
veloping or reforming agrarian systems in such a way as to achieve
the most efficient development and utilization of natural resources;

(b) Taking into account the problems of both food-imporing and
food-exporting countries, 1o cnsure an equitable distribution of world
food supplies in relation to need.

Article 2
I. The States Parties to the present Covenant cecognize the right

of everyone to the enjoyment of the highest attainable standard of
physical and mental health.

2. The steps to be taken by the States Parties to the préscnt Cov-
cnant to achieve the full realization of this right shall include those
necessary for;

(a) The provision for the reduction of the stiltbirth-rate and of in-
fant mortality and for the healthy development of the child;

{6} The improvement of all aspects of environmental and industrial
hygiene;

{¢) The prevention. treatment and control of epidemic. endemic,
occupational and other diseases;

{d) The creation of conditions which would assure to all medical
service and medical attention in the event of sickness.

Article 13

I. The Siates Parties to the present Covenant recognize the right
of everyone 1o education. They agree that education shall be directed
to the full development of the human personality and the sense of its
dignity. and shall strengthen the respect for human rights and funda-
mental freedoms. They further agree that education shall enable all
persons to participate effectively in a free society, promote under-
standing, tolerance and friendship among all nations and all racial,
ethnic or religious groups, and further the activities of the United Na-
tions for the maintenance of peace.

2. The States Parties to the present Covenant recognize that, with
a view 10 achieving the full realization of this right:

(a) Primary education shall be compulsory and available free to all;

(&) Secondary educaton in its different forms, including technical
and vocational secondary education, shall be made generally available
and accessible to all by every appropriate means, and in particular by
the progressive introduction of free education

(c) Higher education shall be made equally accessible to all, on the
basis of capacity, by every appropriate means, and in particular by the
progressive introduction of free education;

{d) Fundamental education shall be encouraged or inteasified as far
as possible for those persons who have not received or compieted the

whole period of their primary education;

() The development of a system of schools at all levels shall be
actively pursued, an adequate fellowship system shall be established,
and the material conditions of teaching staff shall be continuously im-

proved:

3. The Siates Parties to the present Covenant undertake to have
respect for the liberty of parents and, when applicable, legal guardians
to choose for their children schools, other than those established by
the public authorities, which conform to such minimum educational
standards as may be laid down or approved by the State and to ensure
the religious and moral education of their children in conformity with

their cwn coavictions.

4. No part of this article shall be construed so as to interfere with
the liberty of individuals and bodies to establish and direct educational
institutions, subject always to the observance of the principles set
forth in paragraph 1 of this anicle and to the requirement that the edu-
cation given in such institutions shall conform to such minimum stan-
dards as may be laid down by the State.

Article 14

Each State Party to the present Covenant which, at the time of be-
coming a Party, has not been able to secure in its metropolitan terti-
tory or other territories under its jurisdiction compulsory primary edu-
cation. free of charge, undertakes, within two years, to work out and
adopt a detailed plan of action for the progressive implementation,
within a reasonable number of years, to be fixed in the plan, of the
principle of compulsory education free of charge for all.

Article 15
|. The States Parties to the present Covenant recognize the right
of everyone:

(a) To take part in cultural life;
(&Y To enjoy the benelits of scientific progress and its applications;

(¢} To benefit from the protection of the moral and material inter-
ests resulting from any scientific, literary or artistic production of
which he is the author.
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2. The steps to be taken by the States Parties to the present Cov-
enant to achieve the full realization of this right shall include those
accessary for the conservation, the development and the diffusion of
science and culture.

3. The States Parties (o the present Covenant undertake to respect
the freedom indispensable for scientific research and creative activity.

4. The States Parties to the present Covenant recognize the bene-
ﬁts' 0 be derived from the encouragement and development of inter-
national contacts and cooperation in the scientific and cultural fields.

ParT IV

Article 16

L. The States Parties to the present Covenant undertake to submit
in conformity with this part of the Covenant reports on the measures
which they have adopted and the progress made in achieving the ob-
servance Of the rights recognized herein.

2. (a) Al reports shall be submitted (o the Secretary-General of
the United Nations, who shall transmit copies to the Economic and
Social Council for consideration in accordance with the provisions of
the present Covenant;

(6) The Secretary-General of the United Nations shall also transmit
to the specialized agencies copies of the feports, or any relevant parts
therefrom, from States Parties to the present Covenant which are also
members of these specialized agencies in so far as these reports, or
parts therefrom, relate to any matters which fall within the respons-
ibilities of the said agencies in accordance with their constitutional in-
struments. My i

Article 17

1. ) The States Parties to the present Covenant shall furnish their re-
ports in stages, in accordance with a programme to be established by
the Economic and Social Council within one year of the entry into
force of the present Covenant after consultation with the States Parties
and the specialized agencies concerned,

2. Reports may indicate factors and difficulties affecting the de-
gree of fulfilment of obligations under the present Covenant,

3. Where relevant information has previously been furnished to
the United Nations or 1o any specialized agency by any State Party to
the present Covenant, it will nat be necessary to reproduce that infor-
maﬁ_nou. but a precise reference to the information so furnished will
suffice.

Article 18
Pursuant to its responsibilities under the Charter of the United Na-

tions in the field of human rights and fundamental freedoms, the Eco- ..

nomic and Social Council may make arrangements with the special-
lZOC! agencies in respect of their reporting to it on the progress made in
achieving the observance of the provisions of the present covenant
falling within the scope of their activities. These reports may include
particulars of decisions and recommendations on such implememtation
adopted by their competent organs.

Article 19

The Economic and Social Council may transmit to the Commission
on Human Rights for study and general recommendation or, as appro-
priate, for information the reports concerning human rights submitted
by States in accordance with articles 16 and 17, and those concerning
human rights submitted by the specialized agencies in accordance
with article 18.

Article 20

_ The States Parties to the present Covenant and the specialized agen-
Cies concerned may submit comments to the Economic and Social
Council on any general recommendation under article 19 or reference
to such generai recommendation in any report of the Commission on
Human Rights or any documentation referred (o herein,

Article 2]

The Economic and Social Council may submit from time to time to
the General Assembly reports with recommendations of a general na-
ture and a summary of the information received from the States Par-
Ues to the present Covenant and the specialized agencies on the meas-
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ures taken and the progress made in achicving general observance of
the rights recognized in the present Covenant,

Article 22

The Economic and Social Council may bring to the atention of
other organs of the United Nations, their subsidiary organs and spe-
cialized agencies concerned with furnishing technical assistance any
matters arising out of the reports referred to in this part of the present
Covenant which may assist such bodies in deciding, each within its
field of compeience, on the advisability of internationai measures
likely to contribute o the effective progressive implementation of the
present Covenant,

Article 23

The States Parties to the present Covenant agree that international
action for the achievement of the rights recognized in the present
Covenant includes such methods as the conclusion of conventions, the
adoption of recommendations, the furnishing of technical assistance
and the hoiding of regional mestings and technical meetings for the
purpose of consultation and study organized in conjunction with the
Governments concerned.

Article 24

Nothing in the present Covenant shall be interpreted as impairing
the provisions of the Charter of the United Nations and of the consti-
tutions of the specialized agencies which define the respective respon-
sibilities of the various organs of the United Nations and of the spe-.
cialized agencies in regard to the matters dealt with in the present
Covenant.

Article 25

. Nothing in the present Covenant shall be interpreted as impairing
the inherent right of all peoples 1o enjoy and utilize fully and freely
their natural wealth and resources.

ParTV

Article 26

1. The present Covenant is open for signature by any State Mem-
ber of the United Nations or member of any of its specialized agen-
cies, by any State Party to the Statute of the International Court of Jus-
tice, and by any other State which has been invited by the General
Assembly of the United Nations to become a party to the present
Covenant, -

2. The present Covenant is subject to ratification, Instruments of
ratification shail be deposited with the Secretary.-General of the
United Nations.

3. The present Covenant shall be open to accession by any State
referred to in paragraph 1 of this article.

4. Accession shall be effected by the deposit of an instrument of
accession with the Secretary-General of the United Nations.

5. The Secretary-General of the United Nations shail inform ail
States which have signed the present Covenant or acceded to it of the
deposit of each instrument of ratification or accession.

; Article 27

. The present Covenant shall enter into force three months after
the date of the deposit with the Secretary-General of the United Na-
tion; of the thirty-fifth instrument of ratification or instrument of ac-
CES5i0n.

2. For cach State ratifying the present Covenant or acceding to it
after the deposit of the thirty-fifth instrument of ratification or instru-
ment of accession, the present Covenant shall eater into force three
months after the date of the deposit of its own instrument of ratifica-
tion or instrument of accession.

Article 28

The provisions of the preseat Covenant shall extend to all parts of
federal States without any limitations or exceptions.

Article 29

I. Any State Party to the present Covenant may propose an
amendment and file it with the Secretary-General of the United Na-
tions. The Secretary-General shall thereupon communicate any pro-




posed amendments to the States Pacties to the present Covenant with a
request that they notify him whether they favour a conference of
States Parties for the purpose of considering and voting upon the pro-
posals. In the event that at least one third of the States Parties favours
such a conference, the Secretary-General shall convene the conference
under the auspices of the United Nations. Any amendment adopted by
a majority of the States Parties present and voting at the confersnce
shall be submitted to the General Assembly of the United Nations for

approval. iy

2. Amendments shall come into force when they have becn ap-
proved by the General Assembly of the United Nations and accepted
by a two-thirds majority of the States Parties to the present Covenant
in accordance with their respective constitutional processes.

3. When amendments come into force they shall be binding on
those States Parties which have accepted them, other States Parties
still being bound by the provisions of the present Covenant and any
earlier amendment which they have accepted.

3. INTERNATIONAL COVENANT ON

Y'Y PREAMBLE

The States Parties to the present Covenant,

Considering that, in accordance with the principles proclaimed in
the Charter of the United Nations, recognition of the inherent dignity
and of the equal and inalienable rights of all members of the human
family is the foundation of freedom, justice and peace in the world,

Recognizing that these rights derive from the inherent dignity of
the human person,

Recognizing that, in accordance with the Universal Declaration of
Human Rights, the ideal of free human beings enjoying civil and po-
litical freedom and freedom from fear and want can only be achieved
if conditions are created whereby everyone may enjoy his civil and
political rights, as well as his economic, social and cultural rights,

Considering the obligations of States under the Charter of the
United Nations to promote universal respect for, and observance of,
human rights and freedoms,

Realizing that the individual, having duties to other individuals
and to the community to which he belongs, is under a responsibility to
strive for the promotion and observance of the rights recognized in the
present Covenant,

Agree upon the following articles;

ParT

Article [

1. All peoples have the right of self-determination. By virtue of
that right they freely determine their political status and freely pursue
their cconomic, social and cuitural development.

2. All peoples may, for their own ends, frecly dispose of their
natural wealth and resources without prejudice to any obligations aris-
ing out of international economic cooperation, based upon the princi-
ple of mutual benefit, and international law. In no case may a people
be deprived of its own means of subsistence.

3. The States Partics to the present Covenant, including those
having responsibility for the administration of Non-Self-Governing
and trust Termitories, shall promole the realization of the right of self-
determination, and shall respect that right, in conformity with the pro-
visions of the Charter of the United Nations.

Article 30

Irrespective of the notifications made under article 26, paragraph 5,
the Secretary-General of the United Nations shall inform all States re-
ferred to in paragraph | of the same article of the following particu-

lars:

(a) Signatures, ratifications and accessions under article 26;

(6) The date of the entry into force of the preseatr Covenant under
article 27 and the date of the cntry into force of dny amendments un-
der article 29.

Arricle 31

I. The present Covenant, of which the Chinese, English, French,
Russian and Spanish texts are equaily authentic, shall be deposited in
the archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit
certified copies of the present Covenant to all States referred to in

article 26,

CIVIL AND POLITICAL RIGHTS

ParTII

Article 2

1. Each State Party to the present Covenant undertakes to respect
and to ensure to all individuals within its territory and subject to its
judisdiction the rights recognized in the present Covenant, wi&gaut
distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or
other status.

2. . Where not already provided for by existing legislative or other
measures, each State Party to the present Covenant undertakes to take
the necessary steps, in accordance with its constitutional processes
and with the provisions of the present Covenant, to adopt such legisla-
tive or other measures-as may be necessary to give effect to the rights
recognized in the present Covenant.

3. Each State Party to the present covenant undertakes:

(a) To ensure that a:iy person whose rights or freedoms as herein

- -rccognimd are violated shall have an effective remedy, notwithstand-
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ing that the violation has been committed by persons acting in an offi-
cial capacity;

(&} To ensure that any person claiming such a remedy shall_ have
his right thereto determined by competent judicial, administrative or
legislative authorities, or by any other competent authority provided
for by the legal system of the State, and to develop the possibilities of
judicial remedy;

{c) To ensure that the competent authorities shall enforce such
remedies where granted,

Article 3

The States Parties to the present Covenant undertake to ensure the
equal right of men and women to the enjoyment of all civil and politi-
cal rights set forth in the present Covenant.

Article 4

{. In time of public emergency which threatens the lifa of the
nation and the existence of which is officially proclaimed, the States
Parties to the present Covenant may take measures derogating from
their obligations under the present Covenant to the extent strictly re-
quired by the exigencies of the situation, provided that such measures
are not inconsistent with their other obligations under international
law and do not involve discrimination solely on the ground of race,
colour, sex, language, religion or social origin,

| e ———— Pt

2. No derogation from articles 6, 7, 8 (paragraphs | and 2), i,
15, 16 and 18 may be made under this provision.

3. Any State Party to the present Covenant availing itself of the
right of derogation shall immediately inform the other States Parties 1o
the present Covenant, through the intermediary of the Secretary-
General of the United Nations, of the provisions from which it has
derogated and of. the reasons by which it was actuated, A further com-
municadon shall be made, through the same intermediary, on the date
on which it terminates such derogation.

Article §

L. Nothing in the present Covenant may be interpreted as imply-
ing for any Stale, group or person any right to engage in any activity
or perform &ny act aimed at the destruction of any of the rights and
freedoms recognized herein or at their limitation to a greater extent
than is provided for in the present Covenant.

2. There shall be no restriction upon or derogation from any of the
fundamental human rights recognized or existing in any State Party to
the present Covenant pursuant to law, conventions, regulations or cus-
tom on the pretext that the present Covenant does not recognize such
rights or that it recognizes them to a lesser extent.

Part 111

Article 6

l. Every human being has the inherent right to life. This right
shall be protected by,law. No one.shall be arbitrarily deprived of his
life.

2. In countries which have not abolished the death penalty. sen-
tence of death may be imposed only for the most serious crimes in ac-
cordance with the law in force at the time of the commission of the
crime and not contrary to the provisions of the present Covenant and
to the convention on the Prevention and Punishment of the Crime of
Genocide. This penalty can only be carried out pursuant to a final
judgement rendered by a competent court.

3. When deprivation of life constitutes the crime of genocide, it is
understood that nothing in this article shall authorize any State Party
to the present Covenant to derogate in any way from any obligation
assumed under the provisions of the Convention on the Prevention
and Punishment of the Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek pardon
or commutation of the sentence. Amnesty, pardon or commutation of
the sentence of death may be granted in all cases.

5. Sentence of death shall not be imposed for ¢rimes commisted .

by persons bélow eighteen years of age and shall not be carried out on
pregnant women.

6. Nothing in this article shall be invoked to delay or to prevent
the abelition of capital punishment by any State Party to the present
Covenant.

Article 7

No one shall be subjected to torture or to cruel, inhuman or de-
grading treatment or punishment. n particular, no one shall be sub-
jected without this free consent 10 medical or scientific experimenta-
tion.

Article 8

l. No one shall be held in slavery; slavery and the slave-trade in
all their forms shall be prohibited.

2. No one shall be held in servinde,

3. (a) No one shall be required to perform forced or comupulsory
labour; .

{(b) Paragraph 3 (a) shall not be held to preclude, in countries
where imprisonment with hard labour may be imposed as a punish-
ment for a crime, the performance of hard labour in pursuance of a
sentence to such punishment by a competent court;

{c) For the purpose of this paragraph the term “'forced or compul-
sory labour'” shall not include:
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(i) Any work or service, not referred to in subparagraph (&), nor-
mally required of a person who is under detention in conse-
guence of a lawful order of a court, or of 2 person during con-
ditional reicase from such detention;

(ii) Any service of a military character and, in countries where
conscientious objection is recognized, any national service
required by law of conscientious objectors:

(iii) Any service exacted in cases of emergency or calamity
threatening the life or well-being of the community;

(iv) Any work or service which forms part of normal civil obliga-
Lons.

Article 9

1. Everyone has the right to liberty and security of person. No one
shall be subjected to arbitrary arrest or detention. No one shall be de-
prived of his liberty except on such grounds and in accordance with
such procedure as are established by law,

2. Anyone who is arrested shall be informed, at the time of arrest,
of the reasons for his arrest and shall be promptly informed of any
charges against him.

3. Anyone arrested or detined on a criminai charge shall be
brought promptly before 2 judge or other officer authorized by law to
exercise judicial power and shall be entitled to trial within a reason-
able time or (o release. It shall not be the general rule that persons
awaiting trial shall be detained in custody, but release may be subject
10 guarantees to appear for trial, at any other stage of the judicial pro-
ceedings, and, should occasion arise, for execution of the judgement.

4. Anyone who is deprived of his liberty by arrest or detention
shail be entitled to take proceedings before 2 court, in order that that
court may decide without delay on the lawfulness of his detention and
order his release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or deten-
tion shall have an enforceable right to compensation.

Article 10

1. All persons deprived of their liberty shall be treated with hu-
manity and with respect for the inherent dignity of the human person.

2. (a) Accused persons shall, save in exceptional circumstances,
be segregated from convicted persons and shall be subject to separate
treatment appropriate to their status as unconvicted persons;

(b) Accused juvenile persons shall be separated from adults and
brought as speedily as possible for adjudication.

3. The penitentiary system shall comprise treatment of prisoners
the essential aim of which shall be their reformation and social reha-
bilitation. Juvenile offenders shall be segregated from adults and be
accorded treatrnent appropriate te their age and legal stars.

Article 11
Na one shall be imprisoned merely on the ground of inability to
fulfil a contractual obligation.
Article 12

1. Everyone lawfully within the territory of a State shall, within
that territory, have the right to liberty of movement and freedom to
choose his residence.

2. Everyone shall be free to leave any country, including his own,

3. The above-mentioned rights shall not be subject to any restric-
tions except thase which are provided by law, are necessary to protect
national security, public arder {ordre public), public heaith or morals
or the rights and frecdoms of others, and are consistent with the other
rights recognized in the present Covenant,

4. No one shall be arbitrarily deprived of the right to enter his
own country,

Article 13

An alien lawfully in the territory of a State Party to the present
Covenant may be expelled therefrom only in pursuance of a decision




reached In accordance with law and shall, except where compelling
reasons of national security otherwise require, be allowed to submit
the reasons against his expulsion and to have his case reviewed by,
and be represented for the purpose before, the competent authority or
a person or persons especially designated by the competent authority.

Article 14

1. All persons shall be equal before the courts and tibunals. In
the determination of any criminal charge against him, or of his rights
and obligations in 2 suit at law, everyone shall be entitled to a fair and
public hearing by a competent, independent and impartial tribunal es-
tablished by law. The Press and the public may be excluded from all
or part of a trial for reasons of morals, public order (ordre pubiic) or
national security in democratic society, or when the interest of the pri-
vate lives of the parties so requires, or to the extent strictly necessary
in the opinion of the court in special circumstances where publicity
would prejudice the interests of justice; but any judgement rendered in
a criminal case or in a suit at law shall be made public except where
the interest of juvenile persons otherwise requires or the proceedings
concern matrimonial disputes or the guardianship of children.

2. Everyone charged with a criminal offence shall have the right
to be presumed innocent until proved guilty according to law.

3. In the determination of any criminal charge against him, every-
one shall be entitled to the following minimum guarantees, in full

equality:

(a)} To be informéd promptly and in detail in a language which he

understands of the nature and cause of the charge against him;
) Ny :

(f} To have adequate time and facilities for the preparation of his
defence and to communicate with counsel of his own choosing;

(c) To be tried without undue delay;

(&) Tobe tried in his presence, and to defend himself in person or
through legal assistance of his own choosing; to be informed, if he
does not have legal assistance, of this right; and to have legal assis-
tance assigned to him, in any case where the interests of justice so re-
quire, and without payment by him in any such case if he does not
have sufficient means to pay for it;

(e} To examine, or have examined, the witnesses against him and
to obtain the attendance and éxamination of witnesses on his behalf
under the same conditions as witnesses against him;

(Y To have the free assistance of an interpreter if he cannot under-
stard or speak the language used in court; .

(g) Not to be compelled to testify against himself or to confess

guilt.

4. In the case of juvenile persons, the procedure shall be such as
will take account of their age and the desirability of promoting their
rehabilitation.

5. Everyone convicted of a crime shall have the right to his con-
viction and sentence being reviewed by a higher tribunal according to
law,

6. When a person has by a final decision been convicted of a
criminal offence and when subsequently his conviction has been re-
versed or he has been pardoned on the ground that a new newly dis-
covered fact shows conclusively that there has been a miscarriage of
justice, the person who has suffered punishment as a result of such
conviction shall be compensated according to law, unless it is proved
that the non-disclosure of the unknown fact in time is wholly or partly
attributable to him.

7. No one shall be liable to be tried or punished again for an of-
fence for which he has already been finally convicted or acquitted in
accordance with the law and penal procedure of each country.

Article 15

I. No one shail be held guilty of any criminal offence on account
of any act or omission which did not constitute 2 criminal offence, un-
der national or international law, at the time when it was committed.
Nor shall a heavier penalty be imposed than the one that was applica-
bie at the time when the criminal offence was committed. If, subse-

quent lo the commission of the offence, provision is made by law for
the imposition of a lighter penaity, the offender shall benefit thereby.

2. Nothing in this anticle shall prejudice the trial and punishment
of any person for any act or omission which, at the time when it was
committed, was criminal according to the general principles of law
recognized by the community of nations.

Article 16 Ces

Everyone shall have the right to recognition everywhere as a per-
son before the law.

Article 17

1. No one shall be subjected to arbitrary or unlawful interference
with his privacy, family, home or correspondence, nor to unlawful at-
tacks on his honour and reputation.

2. Everyone has the right to the protection of the law against such
interference or attacks.

Article 18

1. Everyone shall have the right to freedom of thought, con-
science and religion. This right shall include freedom to have or to
adopt a religion or belief of his choice, and freedom, either individu-

aily or in community with others and in public or private, to manifest

his religion or belief in worship, observance, practice and teaching,

2. No one shall be subject to coercion which would impair his
freedom to have or to adopt a religion or belief of his choice.

3. Fresdom to manifsst one’s religion or beliefs may be subject
only to such limitations as are prescribed by lew and are necessary to
protect public safety, order, heaith, or morals or the fundamental
rights and freedoms of others.

4. The States Parties to the present Covenant undertake to have
respect for the liberty of parents and, when applicable, legal guardians
to ensure the religious and moral education of their children in confor-

mity with their own convictions.

Article 19

1. Ewveryone shall.have the right to hold opinions without interfer-
ence.

2. Everyone shall have the right to freedom of expression; this
right shall include freedom to seek, receive and impart information

or in print, in the form of art, or through any other media of his
choice.

3. The exercise of the rights provided for in paragraph 2 of this
article carries with it special duties and responsibilities. It may there-
fore be subject to certain restrictions, but these shall only be such as
are provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(&) For the protection of national security or of public order {ordre
public), or of public health or morals.

Article 20
i. Any propaganda for war shail be prohibited by law.

2. Any advocacy of national, racial or religious hatred that consu-

tutes incitement to discrimination, hostility or vioience shail be pro-
hibited by law.

Article 21

The right of peaceful assembly shall be recognized. No restrictions
may be placed on ihe exercise of this right other than those imposed in
conformity with the law and which are necessary in a democratic soci-
ety in the interests of national security or public safety, public order
(ordre public), the protection of public health or morals or the protec-
tion of the rights and freedoms of others.
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and ideas of all kinds, regardless of frontiers, either orally, in writing .

Article 22

L. Everyone shall have the right of freedom of association with
others, including the right to form and join trade unions for the protec-
tion of his interests,

2. No restrictions may be placed on the exercise of this right other
than those which are prescribed by law and which are necessary in a
democratic society in the interests of national security or public safery,
public order {ordre public), the protection of public health or morals
or the protection of the rights and freedoms of others. This article shall
not prevent the imposition of lawful restrictions on members of the
armed forces and of the police in their exercise of this right.

3. Nothing in this article shall authorize States Parties to the Inter-
national Labour Organisation Convention of 1948 concerning Free-
dom of Association and Protection of the Right to Organise to take
legislative measures which would prejudice, or to apply the law in
such a manner as to prejudice, the guarantees provided for in that
Convention.

Article 23

1. The family is the natural and fundamental group unit of saciety
and is entitled to protection by society and the State.

2. The right of men and women of martiageable age to marry and
to found a family shall be recognized.

3. No marriage shall be entered into without the free and full con-
sent of the intending spouses. )

4. States Parties to the present Covenant shall .take appropriate
steps to ensure equality of rights and responsibilities of spouses as to
marriage, during marriage and at its dissolution. In the case of dissolu-
{ljl:—)l'l, provision shall be made for the necessary protection of any chil-

.

Article 24

L. Every child shall have, without any discrimination as to race,
colour, sex, language, religion, national or social origin, property or
birth, the right to such measures of protection as are required by his
status as & minor, on the part ?( his family, society and the State,

2. Every child shall be registered immediately after birth and shall
have a name.

3. Every child has the right to acquire a nationality,

Article 25

Every citizen shall have the right and the oppértunity, without any
of Ithc distinctions mentioned in article 2 and without unreasonabie re-
strictions:

(@) To take part in the conduct of public affairs, directly or through
freely chosen representatives;

(b) To vote and to be elected at genuine periodic elections which
shall be by umv_crsa! and equal suffrage and shall be held by secret
bailot, guaranteeing the free expression of the will of the electors;

) (c} To have access, on general terms of equality, to public service
in his country.

Article 26

. All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In this respect, the
law shall prohibic any discrimination and guarantee to all persons
equal and effective protection against discrimination on any ground
such as race, colour, sex, language, refigion, political or other opinion,
national or social origin, property, birth or other status,

Article 27

In those States in which ethnic, religious or linguistic minorities
Exist, persons belonging to such minorities shall not be denied the
rlgt_ll. in community with the other members of their group, to enjoy
their own culture, to profess and practise their own religion, or to use
their own language.
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ParRT IV

Article 28

1. There shall be established 3 Human Rights Committee (here-
after referred to in the present Covenant as the Committee). It shall
consist of eighteen members and shall carry out the functions herein-
after provided. :

2. The Committee shall be composed of nationals of the States
Parties to the present Covenant who shail be persons of high moral
character and recognized competence in the field of human rights,
consideration being given to the uscfulness of the participation of
some persons having legal experience.

3. The members of the Committee shall be elected and shall serve
in their personal capacity.

Article 29

1. The members of the Committee shall be elected by secret ballot
from a list of persons possessing the qualifications prescribed in art-
cle 28 and nominated for the purpase by the States Parties to the pres-
ent Covenant. :

2. Each State Party to the present Covenant may nominate not
meore than two persons. These persons shall be nationals of the nomi-
nating State.

3. A person shall be eligible for renomination.

Articte 30

1. The initial election shail be held no later than six months after
the date of the entry into force of the present Covenant.

2. At least four months before the date of each election to the
Comumitiee, other than an election to fill 2 vacancy declared in accord-
ance with article 34, the Secretary-General of the United Nations shall
address a written invitation to the States Parties to the present Cove-
nant to submit their nominations for membership of the Committes
within three months.

3. The Secretary-General of the United Nations shall prepare a
list in alphabetical order of all the persons thus nominated, with an in-
dication of the States Parties which have nominated them, and shall
submit it to the States Parties to the present Covenant no later than
one month before the date of each election.

4. Elections of the members of the Committee shall be held at a
meeting of the States Parties to the present Covenant convened by the
Secretary-General of the United Nations at the Headquarters of the
United Nations. At that meeting, for which two thirds of the States
Parties to the present Covenant shall constitute a-‘quorum, the persons
elected to the Committee shall be those nominees who obtain the larg-
est number of votes and an absclute majority of the votes of the repre-
sentatives of States Parties present and voting.

Article 31

1. The Committee may not include more than one national of the
same State.

2. In the election of the Committee, consideration shall be given
to equitable geographical distribution of membership and to the repre-
sentation of the different forms of civitization and of the principal le-
gal systems. i

Article 32

l. The members of the Committee shall be elected for 2 term of
four years. They shall be eligible for reslection if renominated. How-
ever the terms of nine of the members elected at the first election shall
expire at the end of two years; immediately after the first election, the
names of these nine members shall be chosen by lot by the Chairman
of the meeting referred to in article 30, pacagraph 4.

2. Elections at the expiry of office shall be held in accordince
with the preceding articles of this part of the present Covenant.

Article 33

L. If, in the unanimous opinion of the other members, 2 member
of the Committee has ceased to carry out his functions for any cause
other than absence of a temporary character, the Chairman of the
Committee shall notify the Secretary-General of the United Nations
who shall then declare the seat of that member to be vacant.

2. In the event of the death or the resignation of a member of the
Committee, the Chairman shall immediately notify the Secretary-




General of the United Nations, who shall deciare the seat vacant from
the date of death ar the date on which the resignation takes effect.

Article 34

1. When a vacancy is declared in accordance with article 33 and
if the term of office of the member to be replaced docs not expire
within six months of the declaration of the vacancy, the Secretary-
General of the United Nations shall notify each of the States Parties to
the present Covenant, which may within two months submit nomina-
tions in accordance with article 29 for the purpose of filling the va-
cancy.

2. The Secretary-General of the United Nations shall prepare a
list in alphabetical order of the person thus nominated and shall sub-
mit it to the States Parties of the present Covenant. The election ta fill
the vacancy shail then take place in accordance with the relevant pro-
visions of this part of the present Covenant.

3. A member of the Committee elected to fill a vacancy declared
in accordance with article 33 shall hold office for the remainder of the
term of the member who vacated the seat on the Committee under the
provisions of that article.

Article 35

The members of the Committee shall, with the approval of the
General Assembly of the United Nations, receive emoluments from
United Nations resources on such terms and conditions as the General
Assembly may decide; having regard to the importance of the Com-
mittee’s responsibilities,

) Ny Article 36
The Secretary-General of the United Nations shall provide the nec-

essary staff and facilities for the effective performance of the func-.
tions of the Commiitee under the present Covenant.

Article 37

I. The Secretary-General of the United Nations shall convene the
initial meeting of the Comminee at the Headquarters of the United
Nations.

2. After-its initial meeting, the Committee shall meet at such
times as shall be provided in its rules of procedure.

3. The Committee shall normally meet at the Headquarters of the
United Nations or at'the United Nations Office at Geneva,

Article 38

Every member of the committee shall, before taking up his duties,
make a solemn declaration in open committee that he will performi his
functions impartially and conscientiously.

Article 39

1. The Committee shall elect its officers for a term of two years,
They may be re-clected.

2. The Committee shall establish its own rules of procedure, but
these rules shall provide, inter alia, that;

(@) Twelve members shall constitute 2 quorum;

(b) Deecisions of the Committee shall be made by a majority
vote of the members present.

Article 40

1. The States Parties to the present Covenant undertake to submit
reports on the measures they have adopted which give effect to the
rights recognized herein and on the progress made in the enjoyment of
those rights; .

(a) Within one year of the entry into force of the present Cove-
nant for the States Parties concerned;

(b) Thereafter whenever the Committee so requests.

2. All reports shall be submitted to the Secretary-General of the
United Nations, who shall transmit them to the Committee for consid-
eration, Reports shall indicate the factors and difficulties, if any, af-
fecting the implementation of the present Covenant,

3. The Secretary-General of the United Nations may, after consul-
tation with the Committee, transmit to the specialized agencies con-
ccmed copics of such parts of the reports as may fall within their field
of competence.

4. The Committee shall study the reports submitted by the States
Parties to the present Covenant. [t shall transmit its reports, and such
general comments as it may consider appropriate, to the States Parties.
The Committes may also transmit to the Economic and Social Counci]
these comments along with the copies of the reports it has received
from States Parties to the present Covenant.

5. The States Parties (o the present Covenant may submit to the
Committee ohservations on any comments that may be made in accor-
dance with paragraph 4 of this article.

Article 41

. A State Party 10 the present Covenant may at any time declare
under this article that it recognizes the competence of the committes
to receive and consider communications to the effect that a State Party
ciaims that another State Party is not fulfilling its obligations under
the present Covenant. Communications under this article may be re-
ceived and considered only if submitted by a State Party which has
made a declaration recognizing in regard to itself the competence of
the Committee. No communication shall be received by the Commit-
tee if it concerns a State Party which has not made such a declaration,
Communications received under this article shall be dealt with in ac-
cordance with the following procedure:

(@) IfaState Party to the present Covenant considers that another

State Party is not giving effect to the provisions of the present Cov-
enant, it may, by written communication, bring the matter to the atten-
tion of that State Party. Within three months after the receipt of the
communication, the receiving State shall afford the State which sent
the communication an explanation or any other statement in writing
clarifying the matter, which should include, to the extent possibie and
pertinent, reference to domestic procedures and remedies taken, pend-
ing, or available in the matter.

(6) If the matter is not adjusted to the satisfaction of both States
Parties concerned within six months after the receipt by the receiving
State of the initia] communication, either State shall have the right to
refer the matter to the Committee, by notice given to the Committee
and to the other State.

(¢} The comumittes shall deal with a matter referred to it only af-
ter it has ascertained that all available domestic remedies have been
invoked and exhausted in the matter, in conformity with the generally
recoghized principles of international law. This shall not be the rule
where the application of the remedies is unreasonably prolonged.

(d) The Committee shall hold closed meetings when examining
communications under-this article,

{¢) Subject to the provisiens of subparagraph (c), the Committee
shall make available its good offices to the States Parties concerned
with a view to a friendly solution of the matter on the basis of respect
for human rights and fundamental freedoms as recognized in the pres-

- ent Covenant,
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() In any matter referred to it, the Committee may cali upon the
States Parties concerned, referred to in subparagraph (4), to supply
any relevant information.

(g} The States Parties concerned, referred 10 in subparagraph (),
shall have the right to be represented when the matter is being consid-
ered in the Committee and to make submissions orally and/or in writ-

ing.
(k) The Committee shall, within twelve months after the date of
receipt of notice under subparagraph (5), submit a report:

(i) If a solution within the terms of subparagraph (e) is reached,
the Committee shall confine its reports to a brief statement of
the facts and of the solution reached;

(i) If a solution within the terms of subparagraph (e) is not
reached, the committee shall confine its report to a brief
statement of the facts; the written submissions and record of
the oral submissions made by the States Parties concerned
shall be attached to the report.

[n every matter, the report shall be communicated 1o the States Parties
concerned.
2. The provisions of this article shall come into come force when

ten States Parties to the present Covenant have made declarations un-
der paragraph | of this article. Such declarations shail be deposited by
the States Parties with the Secretary-General of the United Nations,
who shall transmit copies thereof to the other States Parties. A decla-
ration may be withdrawn at any time by notification to the Secretary-
General. Such a withdrawal shall not prejudice the consideration of

any matter which is the subject of a communication already transmit-
ted under this article; no further communication by any State Party
shall be received after the notification of withdrawal of the Declara.
tion has been received by the Secretary-General, uniess the State Party
concerned has made a new decision.

Article 42

l. (@) If a matter referred to the Committee in accordance with
article 41 is not-resolved to the satisfaction of the States Parties con-
cemed, the Committee may, with the prior consent of the States Par-
ties concerned, appoint an ad hoc Conciliation Commission (herein-
after referred to as the Commission). The good offices of the
Commussion shall be made available o the States Parties concerned
with a view to an amicable solution of the matter on the basis of re-
spect for the present Covenant;

() The Commission shall consist of five persons acceptable to
the States Parties concerned. If the States Parties concemned fail to
reach agreement within three months on all or part of the composition
of the Commission, the members of the Commission conceming whom
no agreement has been reached shall be elected by secret ballot by a
two-thirds majority vote of the Committee from among its members.

2. The members of the Commission shall serve in their personal
capacity. They shall not be nationals of the States Parties concerned,
or of a State not party to the present Covenant, or of a State Party
which has not made a declaration under article 41.

3. The Commission shall elect its own Chairman and adopt its
own rules of procedure.

4. The meetings of the Commission shall normally be held at the
Headquarters of the United Nations or at the United Nations Office at
Geneva. However, d’m‘y may be held at such other convenient places
as the Commission may determine in consuitation with the Secretary-
General of the United Nations and the States Parties concerned.

5. The secretariat provided in accordance with article 36 shall
also service the commissions appointed under this aricle.

6. Thé information received and collated by the Committee shall
be made available to the Commission and the Commission may call
upon the States Parties concerned to supply any other relevant infor-
mation.

7. When the Commission has fully considered the matter, but in
any event not later than twelve months after having been seized of the
matter, it shall submit to the Chairman of the Committee a report for
communication to the States-Parties concerned:

{a) If the Commission is unable to complete its consideration of
the matter within twelve months, it shall confine its report to a brief
statement of the status of its consideration of the matter:

{6} If an amicable solution to the matter on the basis of respect
for human rights as recognized in the present Covenant is reached, the
Commission shall confine its report to a brief statement of the facts
and of the solution reached;

(¢} If a solution within the terms of subparagraph (b} is not
reached, the Commission’s report shall embody its findings on all
questions of fact relevant to the issues between the States Parties con-
cemed, and its views on the possibilities of an amicable solution of the
matter. This report shail also contain the written submissions and a
record of the oral submissions made by the States Parties concerned;

{d) If the Commission's report is submitted under subparagraph
(¢}, the States Parties concerned shall, within three months of the re-
ceipt of the report. notify the Chairman of the Committee whether ot
not they accept the contents of the report of the Commission.

8. The provisions of this article are without prejudice to the re-
sponsibilities of the Committee under article 41.

9. The States Parties concerned shail share equally all the ex-
penses of the members of the Commission in accordance with esti-
mates to be provided by the Secretary-Generai of the United Nations.

10. The Secretary-General of the United Nations shall be em-
powered (0 pay the expenses of the members of the Commission, if
necessary, before reimbursement by the Staies Parties concerned, in
accordance with paragraph 9 of this article.

Arricle 43

The members of the Committee, and of the ad hoc conctliation
commssions which may be appointed under article 42, shall be enti-
tled to the fuciiities, privileges and immunities of experts on mission
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for the United Natons as laid down in the relevant sections of the
Convention on the Privileges and Immunities of the United Nations,

Article 44

The provisions for the implementation of the present Covenant
shall apply without prejudice to the procedures prescribed in the field
of human rights by or under the constituent instruments and the con-
ventions of the United Nations and of the specialized agencies and
shall not prevent the States Parties to the present Covenant from hav-
ing recourse to other procedures for settling adispute in accordance
with general or special international agreements in force between
them.

Article 45

The Committee shall submit to the general Assembly of the United
Nations, through the Economic and Social Council, an anaual report
on its activities,

ParT V

Article 46

Nothing in the present Covenant shall be interpreted as impairing
the provisions of the Charter of the United Mations and of the const.
tutions of the specialized agencies which define the respective respon-
sibilities of the various organs of the United Nations and of the spe-
cialized agencies in regard to the matters dealt with in the present
Covenant.

Article 47

_ Nothing in the present Covenant shall be interpreted 2s impairing
the inherent right of all peoples to enjoy and utilize fully and freely
their natural weaith and resources.

PART VI

Arricle 48

l. The present Covenant is open for signature by any State Mem-
ber of the United Nations or member of any of its specialized agen-
cies, by any State Party to the Statute of the I[nternational Court of Jus-
tice, and by any other State which has been invited by the General
Assembly of the United Nations to become z party to the present
Covenant.

2. The present Covenant is subject to ratification. Instruments of
ratification shall be deposited with the Secretary-General of the
United Nations.

3. The present Covenant shall be open to accession by any State
referred to in paragraph 1 of this article.

4. Accession shall be effected by the deposit of an instrument of
accession with the Secretary-General of the United Nations.

5. The Secretary-General of the United Nations shall inform all
States which have signed this Covenant or acceded to it of the depaosit
of each instrument of ratification or accession.

Article 49

1. The present Covenant shall enter into force three months after
the date of the deposit with the Secretary-General of the United Na-
tions of the thirty-fifth instrument of ratification or instrument of ac-
cession.

2. For each State ratifying the present Covenant or accedin gtoit
after the deposit of the thirty-fifth instrument of ratification or instru-
ment of accession, the present Covenant shall- enter into foree three
months after the date of the deposit of its own instrument of ratifica-
tion or instrument of accession.

Article 50
The provisiuns of the preseni Covenant shall extead to all parts of
federal States without any limitations or exceptions.
Article 51

. Any State Party 10 the present Covenant may propose an
amendment and file it with the Secretary-Genera! of the United Na-
tions. The Secretary-General of the United Nations shall thereupon




communicate any proposed amendments to the States Parties to the
present Covenant with a request that they notify him whether they fa-
vour a conference of States Parties for the purpose of considering and
voting upon the proposals. In the event that at least one third of the
States Parties favours such a conference, the Secretary-General shail
conveae the conference under the auspices of the United Nations. Any
amendment adopted by a majorty of the States Parties present and
voting at the conference shall be submitted to the General Assembly
of the United Nations for approval.

2. Amendments shall come into force when they have been ap-
proved by the General Assembly of the United Nations and accepted
by a two-thirds majority of the States Parties to the present Covenant
in accordance with their respective constitutional processes.

3. When amendments come into force, they shall be binding on
those States Parties which have accepted them, other States Parties
still being bound by the provisions of the present Covenant and any
earlier amendment which they have accepted.

Article 52

Irrespective of the notifications made under article 48, paragraph 5,
the Secretary-General of the United Nations shall inform all States re-
ferred to in paragraph | of the same article of the following particu-
lars:

{a) Signatures, ratifications and accessions under article 48;

() The date of the entry into force of the present Covenant under
article 49 and the date of the entry into force of any amendments un-
der article 51, )

Article 53

. The present Covenant, of which the Chinese, English, Franch,
Russian and Spanish texts are equally authentic, shall be deposited in
the archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit
certified copies of the present Covenant to all States referred to in
article 48.

4. OFTIONAL PROTOCOL TO THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS

The States Parties to the present Protocol,

Considering that in order further.to achieve the purposes of the
Caovenant on Civil and Pdlitical Rights (hereinafter referred to as the
Covenant) and the implementation of its provisions it would be ap-
propriate to enable the Human Rights Committee set up in part IV of
the Covenant (heréinafier referred to as the Committee) to receive
and consider, as provided in the present Protocol, communications
from individuals claiming to be victims of violations of any of the
rights set forth in the Covenant,

Have agreed as follows:

Article |

A State Party to the Covenant that becomes a party to the present
Protocol recognizes the competence of the Comumittee to receive and
consider communications from ‘individuals subject to its jurisdiction
who claim to be victims of a violation by that State Party of any of
the rights set forth in the Covenant. No communication shall be re-
ceived by the Committee if it concerns a State Party to the Covenant
which is.not a party to the present Protocol. :

Article 2

Subject to the provisions of article 1, individuals who claim that
any of their rights enumerated in the Covenant have been violated and
whao have exhausted all available domestic remedies may. submit a
written communication to the Commitiee for consideration.

Article 3

The Committee shall consider inadmissible any communication
under the present Protocol which is anonymous, or which it considers
to be an abuse of the right of submission of such communications or
to be incompatible with the provisions of the Covenant.

Article 4

1. Subject to the provisions of article 3, the Committee shall
bring any communications submitted to it under the present Protocol
to the attention of the State Party to the present Protocol alleged to be
violating any provision of the Covenant.

2. Within six months, the receiving State shall submit to the
Committee written explanations or statements clarifying the matter
and the remedy, if any, that may have been taken by that State.

Article 5

t. The Committee shall consider communications received under
the present Protocol in the light of all written information made avail-
able to it by the individual and by the State Party concerned.
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2. The Committee shall not consider any communication from an
individual unless it has ascertained that;

{(a) The same matter is not being examined under another proce-
dure of international investigation or settlement;

(&) The mndividual has exhausted all available domestic remedies.

This shall not be the rule where the application of the remedies is un-
reasonably prolonged.

3. The Committee shall hold closed meetings when examining
communications under the present Protacol.

4! * The Committee shall forward its views to the State Party con-
cerned and to the individual.

Article 6

The Committee shall include in its annual report under article 45
of the Covenant a summary of its activities under the present Proto-

col.

Article 7

Pending the achievement of the objectives of resolution 1514
{XV) adopted by the General Assembly of the United Nations on 14
December 1960 concerning the Declaration on the Granting of Inde-
pendence to Colonial Countries and Peoples, the provisions of the
present Protocol shall in no way limit the right of petition granted to
these peoples by the Charter of the United Nations and other interna-
tional conventions and instruments under the United Nations and its
specialized agencies.

Article 8

1. The present Protocol is open for signature by any State which
has signed the Covenant.

2. The present Protocol is subject to ratification by any State
which has ratified or acceded to the Covenant. Instruments of ratifica-
tion shall be deposited with the Secretary-General of the United Na-

tions.

3. The present Protocol shall be open to accession by any State
which has ratified or acceded to the Covenant.

4. Accession shall be effected by the deposit of an instrument of
accession with the Secretary-General of the United Nations.

5. The Secretary-General of the United Nations shall inform ail
States which have signed the present Protocol or acceded to it of the
deposit of each instrument of ratification or accession.

Article 9

L. Subject to the entry into force of the Covenant, the present Pro-
tocol shall enter into force three months after the date of the depaosit
with the Secretary-General of the United Nations of the tenth instru-
ment of ratification or instrumnent of accession.

2. For each State ratifying the present Protocol or acceding to it
after the deposit of the tenth instrument of ratification or instrument of
accession, the présent Protocol shall enter into force three months af-
ter the date of the deposit of its own instrument of ratification or in-
strument of accession.

Article 10

The provisions of the present Protocol shall extend to ali parts of
federal States without any limitations or exceptions.

Article [ f

. Any State Party to the present Protocol may propose an amend-
ment and file it with the Secretary-General of the United Nations. The
Secretary-Generat shall thereupon communicate any proposed amend-
ments to the States Parties to the present Protocol with a request that
they notify him whether they favour a conference of States Parties for
the purpese of considering and voting upon the proposal, In the event
that at least one third of the States Parties favours such a conference,
the Secretary-General shall convene the conference under the auspices
of the United Nations. Any amendment adopted by a majority of the
States Parties present and voting at the conference shall be submitted
to the General Assembly of the United Nations for approval,

2. Amendments hall come into force when they have been ap-
proved by the General Assembly of the United Nations and accepted
by a two-thirds majority of the States Parties to the present Protocol in
accordance with their respective constitutional processes.

3. When amendments come into force, they shail be binding on
those States Parties which have accepted them, other States Parties

still being bound by the provisions of the present Protocol and any
earlier amendment which they have accepted.

Article 12

. Any State Party may denounce the present Protocal at any time
by written notfication addressed to the Secretary-General of the
United Nations. Denunciation shall take effect three months after the
date of receipt of the notification by the Secretary-General.

2. Denunciation shall be without prejudice to the continued appli-
catign of the provisions of the present Protocoi to any communication
submitied under artcle 2 before the effective date of denunciation.

Article 13

Imespective of the notifications made under article 8, paragraph 5,
of the present Protocol, the Secretary-General of the United Nations
shall inform all States referred to in article 48, paragraph 1, of the
Covenamt of the following pardculars:

{a) Signatures, ratifications and accessions under article 8:

(&} The date of the entry into force of the present Protocol under
articie 9 and the date of the entry into force of any amendments under
article 11;

{¢) Denunciations under article 12,

Article 14

1. The present Protocol, of which the Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited in
the archives of the United Nations. '

2. The Secretary-General of the United Nations shall transmit cer-
tified copies of the present Protocol 1o ali States referred to in article
48 of the Covenant.

5. SECOND OPTIONAL PROTOCOL TO THE INTERNATICNAL COVENANT ON CIVIL
AND POLITICAL RIGHTS, AIMING AT THE ABOLITION OF THE DEATH PENALTY

The Siates Parties to the present Protocol,

Believing that abolition of the death penalty contributes to enhance-
ment of human dignity and progressive development of human rights,

Recalling article 3 of the Universal Declaration of Human Rights,
adopted on 10 December 1948, and article 6 of the Intemnational Cov-
enant cn Civil and Political Rights, adopted on 16 December 1966,

Noting that article 6 of the International Covenant on Civil and Po-
liical Rights refers to abolition of the death penalty in terms that
strongly suggest that abolition is desirable,

Convinced that all measures of abelition of the death penalty should
be considered as progress in the enjoyment of the right 1o life,

_ Desirous to undertake hereby an international commitment to abol-
ish the death penalty,

Have agreed as follows:

Articte |
L. No one within the jurisdiction of a State Party to the present
Protoco! shall be executed.

2. Euch State Party shall take all necessary measures to abolish the
death penalty within its jurisdiction.
Articte 2

I.  No reservation is admissible to the present Protocol, except for a
reservation made at the time of ratification or accession that provides
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for the application of the dezth penalty in time of war pursuant to a
conviction for a most serious crime of a military nahure committed dur-
ing wartime.

2. The State Party making such a reservation -shail at the time of
ratification or accession communicate to the Secretary-General of the
United Nations the relevant provisions ef its national legislation appli-
cable during wartime,

3. The Stuate Péx'ty having made such a reservation shall notify the
Secretary-General of the United Nations of any beginning or ending of
a state of war applicable to its territory.

v

Article 3

The States Parties to the present Protocol shall include in the re-
ports they submit to the Human Rights Committee, in accordance with
article 40 of the Covenant, information on the measures that they have
adopted to give effect to the present Protocol.

Article 4

With respect to the States Parties to the Covenant that have made a
declaration under article 41, the competence of the Human Rights
Committee to receive and consider communications when 2 State Party
claims that another States Party is not fulfilling its obligations shall ex-
tend to the provisions of the present Protocol, unless the State Party
concerned has made a statement (o the contrary at the moment of ratifi-
cation or accession.

Articie 5

With respect to the States Parties to the first Optional Protocol to
the [nternational Covenant on Civil and Political Rights adopted on




16 December 1966, the competence of the Human Rights Committee
to receive and consider communications from individuals subject to
its jurisdiction shall extend to the provisions of the present Protocol,
unless the State Party concerned has made a statement to the contrary
at the moment of ratification or accession.

Article 6§

. The provisions of the present Protocol shall apply as additional
provisions to the Covenant.

2, Withowt prejudice ta the possibility of a reservation under arti-
cle 2 of the present Protocol, the right guaranteed in article |, para-
graph |, of the present Protocol shall not be subject to any derogation
under article 4 of the Covenant.

Article 7

1. The present Protocol is open for signature by any State that has
signed the Covenant.

2. The present Protocol is subject to ratification by any State that
has ratified the Covenant or acceded to it. Instruments of ratification
shall be deposited with the Secretary-General of the United Nations.

3. The present Protocol shall be open to accession by any State
that has ratified the CoVenant or acceded to it,

4, Accession shall be effected by the deposit of an instrurnent of
accession with the Secretary-General of the United Nations.

5. The Secretary-General of the United Nations shall inform zll
States that have signed the present Protocol or acceded to it of the de-
posit of each instrument of ratification or accession.

54

Article 8
I. The present Protocol shall enter into force three months after

the date of the deposit with the Secretary-General of the United Na-
tions of the tenth instrument of ratification or accession.

2. For each State ratifying the present Protocol or acceding to it
after the deposit of the tenth instrument of ratification or accession,
the present Protocol shall enter into force three months after the date
of the deposit of its own instrument of ratification or accession.

Article 9
The provisions of the present Protocol shail extend to ail parts of
federal States without any limitations or exceptions.

Article 10

The Secretary-General of the United MNations shall inform all
States referred to in article 48, paragraph 1, of the Covenant of the fol-
lowing particulars:

(g} Reservations, communications and notifications under arti-
cle 2 of the present Protocol;
(#) Statements made under articles 4 or 5 of the present Protocol;

(c) Signatures, ratifications and accessions under articie 7 of the

present Protocet;
(d} The date of the entry into force of the present Protocol under
article 8 thereof.

Article 11

I. The present Protocol, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be de-
posited in the archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit cer-
tified copies of the present Protocol to all States referred to in arti-
cle 48 of the Covenant.
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INTRODUCTION AND DEFINTTION1

- reflecting the fact that the law of human L
] fac IS Is now relevant
ignc;\gi%ggt ac]:;mty fi?:d many other areas ofgﬁfe. However, ‘}alt:akf:ulin gﬁigv;ridagfeesiﬁgf
ons whose functions are specifically defined in te £ io)
Promotion of human rights, These institutions ar 2 Tt g2 and
3 auman rights, generally bear a title s "
ghts Commission although, as wil] be seen, some are cgncerncd more s?%?::%scalﬁu\?latg '

iscrimination on a partj i .
(such as childrem), | 0 (SU6h S race or Sex) or the rights of ¥ sourss group

activitips, and review of legislation.

_ (5:) A number of humap rights commissions have intcfnaiional standards op hﬁman

Tghts as the explicit or implicit basis of their work - whereas for an Ombudsman the
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Recent momentous developments in international affairs must also be taken into
account. Existing national structures are re-forming or dissolving rapidly in several areas.
This will present important opportunities for developments relating to national human
rights machinery.

principal basis is generaily domestic legislation, with international standards being, a
most, of indirect relevance.3 In a aqumber of common law countries, the Ombudsman s
Seen as approaching issues of "justice” from precepts of administrative law and gooc
administrative practice - rather than on the basis of international human rights law.

In principle, however, there need be no fundamental inconsistency between the DOMESTIC AND/OR INTERNATIONAL SCOPE
functions of an Ombudsman and of a human rights commission. In some countries it migh:
be considered economical to combine the functions by conferring on the Ombudsman the
specific human rights jurisdiction, and wider promotional and policy functions (in additior

s ‘1o complaint handling) which a separate human rights commission would generally have,
Sufficient resources and sufficiently clear human rights responsibilities would, however,

have to be provided for to ensure that the effective focus on human rights issues was not % 5 . - g e v

At a legal level this is clear: by the act of joining the United Nations, States

lost by this strategy. ; : !
},’ & ’ subscribe 1o the basic purposes of the organisation enumerated in the Charter - including

The office of the Procurator, which exists principally in Republics and States of the the promotion and protection of human rights - and undertake to co-operate for these

former Soviet Union and in Fastern Europe, also has some similarities with the office of purposes. But it is also relevant in considering national institutions to recall that human
i i i ini rights have deep roots in the traditions of all peoples - even if this is not reflected in the

*  practices of their governments.

- At the same time as acknowledging differing national conditions, it is necessary to
re-emphasise the universality of human rights and the obligations of all governments to
their peaples. '

However, the Procuracy also has direct responsibilities for instituting - criminal
prosecutions, which may well conflitt with this institution being entrusied with the tasks of

a national human rights commission. The Universal Declaration of Human Rights did not spring fully formed from the

minds of delegates to the United Nations. It derived largely from a common reflection on

' ' - Dational constitutional and legal provisions and traditions. Nor was it the work of people

2. Scope of the Paper 3 from any particular tradition. Although the General Assembly, at the time of the drafting
' : of the Declaration, was clearly less representative than it now is, careful study of the
drafting history indicates the range and significance of contributions from many different
traditions. The Declaration,.as is ofien ooted, bears the influence of common law systems,

in their various forms; of civil law; and of socialist systems and legal thinking.

il e AP A AR &

This paper does not purport to provide a comprehensive account of every national
. institution which falls within its scope. Apart from limits of space and time, the increasing
awareness of the importance of national institutions has recently been accompanied by
rapid developments - so that it is entirely possible- that important institutions have
developed of which I remain unaware. This only emphasises the importance of having a

. continuing exchange of ideas and information. : '

Less often noted are the contributions of Latin and South American, Arabic and

Asian nations, despite the smaller numbers then represented. Least well represented, of

" course, were African nations since for most the realisation of the right to self-
determinatior - now recognised in positive law at the head of the human rights Covenants -
-was still in the future. In this context, therefore, it is particularly notable that as many of’
those nations gained their independence the provisions of the Universal Declaration were
‘incorporated, more or less directly, in their national Constitutions. (This degree of
reflection in national law is, indeed, one of the bases for the view of many commentators
that at least major elements of the Universal Declaration have achieved the status of

customary international law.)3

. In my view it is obvious that no single model of national institution or institutions
can, or should, be recommended as the appropriate ‘mechanism for all countries to fulfil | =
their international human rights obligations. Although each nation can benefit from the

- experience of others, national institufions must be developed taking into account mational
conditions and existing institutional frameworks. - . - - =k

An important part of the framework for discussion in this area are the regional
arrangements and institutions, if any, which exist - and the extent to which they can, or

should, perform some of the same functions as national institutions. In my view, however, The Universal Declaration and later human rights instruments to which it gave birth,

call for measures of impleméntation at the national level, International commitments and
standards, and international machinery, however sophisticated, are a very long way from
the direct realisation of human rights for most individuals. It is primarily at the national
level, including through national institutions, that human rights must be ‘made a reality in
the lives of men, women and children throughout the world. Each of the principal human
rights instruments developed by the United Nations recognises this, in requiring nations
not merely to "respect" human rights, but to take appropriate measures to “ensure” these

they clearly cannot supplant the need for effectivq national machinery. -

- Much depends on the nature of the national comstitution: in particular, whether it
contains a bill of rights and, if so, the content and range of rights covered and the
mechanisms for enforcement provided. It is also important whether the constitutional
structure is that of a unitary State, a federation or confederation, or other variations. i

3. In Finland, however, the Parliamentary Ombudsman is fepcirted to have referred to the
International Covenant on Civil and Political Rights in a number of recommendations:

- U.N.Doc.E/CN.4/1991/23. - On the basis of human rights in "Affican traditions see for example K. M'Baye,

e m R _ ' : B Background Paper, U.N. Seminar on Establishment of Regional Commissions on Human
4. Others more familiar with civil law and socialist legal traditions might have different Righs, with Special Reference to Africa, U.N.Doc. HR/L iberia/ 1979/Bp.2.
perceptions on this issue. : :
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rights, or "to take steps by all appropriate means™ for their realisation.6

Clearly, there are a variety of national measures which mﬂzliy bgf agpgc?u ;2 g;hﬁ;,c
' D iti i ites as the effecti 1
oals - in addition to such essential prerequisi _ v
' izsé;e%dcnce of the judiciary, freedom of information and expression and, mplgmggzﬁl fil-rﬂ
protection provided by freely chosen demox%méli rf:prescpgfg:;v.c ;izrs:;ggsns@amc% T o
i 1 uman ri ins th
a number of States have incorporated speciiied h i : 5 (pesuiadlgy e
i ivi litical Rights) directly into naticnal law.
International Covenant on Civil and Po 3 R e B
: i tries, for example, to give human rights
necessary in most common law countries, 0 g o i
i tion of the courts in these coun =
legal effect - since the general position _ ! it |
bligati i tic law without specific statutory incorp
obligations are not effective in dor_r.m i b U L
f common law couatries and others, as y rod
Amr\lrlilsni::sﬁr och' these instruments in nationalconstitutions. In other cases, bgk consgé:g:;gé
grovisions, or as a_matter of legal doctrine, treaty obligations in general take pr

over domestic law.”

: . - have graphically demonstrated, legal
Equally clearly, however, as the last 40 years hav [ :
gl iy by o Bovssac i e e i
R i o v iving the peoples of the world to let
' i said "it would be deceiving the peopl ! _
Ed C&?ﬂhﬁ%ﬁzﬁ%ﬁaﬁion was all that was required ... when in fact an entire social
stSuDéMe had had to be transformed by a series of Icgv_sl_ame. and other measures".

The protection and promotion of human rights is not a fixed state to be achieved

rior i i ification of international instruments, but a continuing,
to or immediately afier the ratification of I C _
Eh;ill-cgginc euterprisgg It is the central thesis of this paper that appropriate national
=

. -

- i - ' \ i § "negative" obligation
6. The obligation to "respect” human rights may be said to impose a “neg g

e : S and
not to vielate human rights. But the obligation to "ensure" is of critical importance

further. i igati itively to guarantee such
r. It clearly imposes an obligation to act positively atee S
g{;zsm{:alg:g the ngru:e of thes)é obfi)ogations see for example P. Alston and G. Quinn, "The ..

ies' igati International Covenant on
‘ d Scope of States Parties' Obligations under the nagt
ggon;emlgg Socia}-l) and Cultural Rights, (1987) QHuman Rights Quarterly 156.

exam ‘ isi i he itution of Togo: "From the
7. le the provision of Article 43 of the Constitution o : "Fron
c‘;atcf~I gfte thfgil; ;iat;:fligation d%ly ratified treaties and agreements shall take pigccdcnccnf:::;
the laws, provided that all such treaties and agreements are applied by the other party"™:

1 ited States of America
6/Add.5. par.37. Note however that in the Umte',‘d Am _
}Iﬁelr)cofrglgfslzégssi{nﬂaﬂy geclared by the Constitution to be the "supreme law of the -

i ) i i "self executing”
d” - been raised as to whether the human rights treaties are "self € ;
;?Jn gs t‘:(;1 %l;btlse?z{l‘lr; effective without a further process of incorporation by national law

g ; . : : i lige States Parties
i doubt is that in their terms the human rights treaties oblige States
;?;Egs geﬁu?g, rgtlﬁer than directly conferring legally enforceable nght31 on 1_nd1v1dua{§ o

8. U.N. Doc. E/CN.4/SR.232 (1951); and see P. Alston and G. Quinn, op.cit.

9. The view has also been expressed in the AustrﬁliatriilHigh Coufrt tgat 2;2?1 :It g:ﬁ;?nc:’sf
i ion, i imply reciting the terms of intern
legal implementation, in some cases simply reciting ) et
i i i legal effect in national law without a further p
o o s igations: see Dawson, I. in Gerhardy v Brown
ion into more specific rights and obligations: see Dawson, J.
Ea;SS;:;tl??QmCommnﬁeahh Lc%? Reports 70 at p.157. Note also the comments of the

: N :
Hon. Justice P.N. Bhagwati: " It is obvious that a centain degree of positivisation 0
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Buman rights institutions are essential to the realisation of the rights recognised in United
Nations human rights instruments. :

Such institutions can be roughly divided into several categories - based on the
criterion of "domestic or international scope”:- :

(1) . Those which are concerned solely with human rights in the international arena, but
which appear to lack any significant direct domestic jurisdiction (such as the sections on

buman rights maintained by many Ministries of Foreign Affairs), are outside the scope of
this paper. ' " .

(2) A number of institutions are primarily international in focus, but also have the
function of conducting public information in relation to international human rights law.
An example of such an institution is the Finnish Committes on International Human Rights
Issues (comprising representatives from each of the political parties, as well as
representatives nominated by the national sections of the Red Cross and Amnesty
International), the role of which is described in Finland's 3rd Periodic Report to the Human
Rights Committee10 as to assist the Ministry of Foreign Affairs on human rights issues
and to conduct public education. The membership of this Committee includes the Deputy
Parliamentary Ombudsman (which may serve to some extent to facilitate co-ordination
between international policy on human rights and domestic implementaticn).

(3) Some national institutions have a fully mixed jurisdiction, with principal or major
responsibilities relating both to domestic and international policies on human rights.
In France, for example,1l the National Advisory Commission for Human Rights
(composed of representatives of relevant associations, a number of prominent individuals
in the field of human rights, two members of parliament and a number of non-voting
representatives of government) has both national and international r&sfonsibilities - being
concerned with human rights violations both in France and abroad. 12 In Ecuador, the
Ad Hoc Commission on Human Rights of the National Congress has, together with a range
of domestic humanrights responsibilities, the functions of following up human rights'
complaints against Ecuador in international bodies, and monitoring respect for human
rights internationally, with particular reference to Latin Americal3, T

... Continued ...

particularisation is rcquiréd, if specific human rights are going to have practical force...":
Inaugural Address, in Developing Human Rights Jurisprudence: the Domestic application

- of International Human Rights Norms (Report of the Judicial Colloquium, Bangalore

1988, Commonwealth Secretariat, p.xx.)
10. UN. Doc. CCPR/C/58/Add.5 ~ |
Il UN.Doc. E/CN.4/1991/25

2.1 Turkey, the Human Rights Inquiry Commission (whose membership is determined
by the National Assembly according to a formula of party representation) also has a mixed
jurisdiction. This institution proposes legislative amendments and investigates complaints
within Turkey by reference to international human rights treaties to which Turkey is party.
It also has the function of examining violations of human rights in other countries when
Decessary and transmitting views on these to the parliamentarians "of the country
concerned. (U.N.Doc. E/CN.4/1991/23/Add.1) =

13. U.N. Doc. CCPR/C/58/Add.9 -
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