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Basic Rights for All Workers:
An International Symposium on Irregular Workers’ Rights

November 9 to 10, 2005
4.18 Memorial Conference Hall(2" Student Center, B1F)
Korea Univ., Seoul, South Korea

» Organizers: CPLAs for Realization of Basic Labor and Human Rights(CRLHR)
Democratic Labor Party(DLP)
Democratic Legal Studies Association(DeLSA)
MINBYUN-Lawyers for a Democratic Society, Labor Committee
Korea Solidarity against Precarious Work(KSPW)
Korean Confederation of Trade Unions(KCTU)
Korean Committee of Irregular Workers’ Union(KCIWU)

PROGRAM

Wednesday, November 9, 2005
13:00-13:30 Registration

13:30-14:00 Opening Address & Congratulating Remarks
» Jae-Whan Jeon (KCTU)
» Byung-Ho Dan (DLP)
» Kyu-Heon Yang(KSPW)

14:00-17:00 Plenary Session 1: Legislative changes for the protection of the
Rights of Irregular Workers.
» Facilitator: Byung-Hoon Lee(CRLHR, Korea)

Subject 1
“International Labour Standards and the Republic of Korea”
Tim de Meyer (ILO)

Subject 2
“Discussion on Regulating the Use of Irregular Employment in Korea™
Kyung-Bae Cho (DelLSA, Korea)

Subject 3
“BAIEERBBLERENHHR L BIE. FLWirgkohm”
Wakida Shigeru (Ryukoku Univ., Japan)

Subject 4
“Irregular Workers’ Past and Future in Asia”
Apo Leong (Asia Monitoring and Resource Center, Hong Kong)




-

17:00-18:00

18:00-21:30

Dinner

Workshop 1: Rights for Migrant Workers
» Facilitator: Tae-Hyun Kim(KCTU, Korea)

Subject 1
“International Principles and Instruments relating to Migration for

Employment”
Tim de Meyer (ILO)

Subject 2
“Rights of Migrant Workers in Korea
: Focusing on Labor Rights Provided in Relevant ILO Conventions”
Pil-Gyu Hwang (MINBYUN, Labor Committee, Korea)

Subject 3
“IFBWW Policy and Activites Regarding Migrant and Cross-Border

Work”
Jin-Sook Lee (IFBWW, Asia-Pacific Region)

Subject 4

“Nepalese Migrant Workers”
Mandhoje Lama (GEFONT, Nepal)

Subject 5
“Organizing Women Domestic Workers in Hong Kong
: IMWU - HKCTU Experience”
Lik Kismawati Sutrisno (IMWU-HKCTU, Hong Kong)

Subject 6
“Migrant Workers: We work Together

: Our Approach to an Equal Society for All People™
Torii Itpei (JTUC, Japan)

Subject 7
“Plan to Achieve the Labor Rights of Migrant Workers in Korea”
Kajiman Khapung (MTU, Korea)

* Workshop on Migrant Workers Sponsored by the ILO and the KCTU
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Thursday, November 10, 2005
09:00-12:00 Workshop 2: Rights for “Disguised” Self-Employed Workers

12:00-13:00

13:00-16:00

» Facilitator: Yung-Gook Kwon (MINBYUN)

Subject 1
“Rights for "Disguised" Self-employed Workers in Korea”
Ae-Lim Yun (KSPW, Korea)

Subject 2
“BROBHENEBHEOBRR L SBHE SR E”
Koyano Takeshi (RENTAI Union, Japan)

Subject 3
“Irregular Workers’ Past and Future in Italy”
Relazione di Salvo Leonardi (Cgil, Italy)

Subject 4
“Disguised Self-employed Workers’ Struggle for Basic Lobor Rights”
Dae-Gyu Park (KCTWF-ICFCITU, KCTU)

Lunch

Workshop 3: Rights for Workers in a “Triangular” Employment
Relationship

» Facilitator: Hye-Jin Kim (KSPW, Korea)

Subject 1
“Measures for the Guarantee of Labor Rights for Indirectly Employed
Workers: with a focus on the Korean case)”
Jin-Woo Joo (KCTU, Korea)

Subject 2
“Irregular Workers and Trade Unions’ Response in Brazil”
Mario Barbosa (CUT, Brazil)

Subject 3
“Rights for Workers in a Triangular Employment Relationship
: with a focus on the Japanese case”
Koyano Takeshi (RENTAI Union, Japan)

Subject 4
“The Reality of Construction Daily Workers and Basic Labor Rights”
Myung-Sun Choi (KCITU, Korea)

Subject 5




16:00-16:30

16:30-19:00

19:00

“In-company Sub-contract Workers and the Responsibility of Primary

Contracting Company”
¢ Min-Gyu Oh(KCIWU, Korea)

Break

Plenary Session 2: The Future Struggle of Irregular Workers and
Trade Unions’ Response.

» Facilitator: Tae-Hyun Kim (KCTU, Korea)
» Summary: Hae-Sam Lee (DLP, Korea) .
» Roundtable Discussion:  Presenters from previous session.

Closing
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International Labour Standards and the Republic of Korea

Tim De Meyer
/ Specialist on International Labour Standards & Labour Law

1. 20 Conventions Ratified

C. 19 Equality of Treatment (Accident Compensation) C., 1925 (No. 19) [2001]
revised - contemplate ratifying the Equality of Treatment (Social Security)
Convention, 1962 (No. 118),
accepting the obligations of Convention No. 118 in particular in respect of its
branch (g) (employment injury benefit)

.26 Minimum Wage-Fixing Machinery Convention, 1928 (No. 26) [2001]

. 53 Officers' Competency Certificates Convention, 1936 (No. 53) [2003]

. 73 Medical Examination (Seafarers) Convention, 1946 (No. 73) [1992]

Convention to be revised at a later date

. 81 Labour Inspection Convention, 1947 (No. 81) [1992]

. 88 Employment Service Convention, 1948 (No. 88) [2001]

. 100 Equal Remuneration Convention, 1951 (No. 100) [1997]

. 111 Discrimination (Employment & Occupation) C., 1958 (No. 111) [1998]

. 122 Employment Policy Convention, 1964 (No. 122) [1992]

. 131 Minimum Wage Fixing Convention, 1970 (No. 131) [2001]

. 135 Workers' Representatives Convention, 1971 (No. 135) [2001]

. 138 Minimum Age Convention, 1973 (No. 138) [1999]

. 142 Human Resources Development Convention, 1975 (No. 142) [1994]

. 144 Tripartite Consultation (ILS) C., 1976 (No. 144) [1999]

. 150 Labour Administration Convention, 1978 (No. 150) [1997]

. 156 Workers with Family Responsibilities Convention, 1981 (No. 156) [2001]

. 159 Vocational Rehabilitation and Employment (Disabled Persons) C., 1983 (No.
159) [1999]

. 160 Labour Statistics Convention, 1985 (No. 160) [1997]

Acceptance of all the Articles of Part II
. 170 Chemicals Convention, 1990 (No. 170) [2003]
. 182 Worst Forms of Child Labour Convention, 1999 (No. 182) [2001]

OO0 000 000

0

On

2. Ratification of Fund C.’s in Asia Pacific - Comparison

0 Timor Leste - Vanuatu

1 Lao PDR - Solomon Islands

2 Myanmar

3 Afghanistan - China

4 India - Kiribati — Republic of Korea - Singapore - Viet Nam

5 IR Iran - Malaysia - Thailand

6 Australia - HKSAR, China - Japan - Mongolia - Nepal - New Zealand
7 Bangladesh - Cambodia - Pakistan - Philippines

8 Fiji - Indonesia - Macau SAR, China - Papua New Guinea - Sri Lanka
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3. Ratification Record Assessment

- 4 out of 8 fundamental Conventions : no ratification of the FOA/CB, nor the forced
labour Conventions
e issue : no public commitment to institutions/freedoms that are vital to the
functioning of labour markets in the interest of people
e on the other hand : these are Conv’s closely related to a democratization process that
encompasses elections, empowerment of people through constitutional freedoms
and division of legislative, executive and judicial powers
- “technical” Conventions missing
e protection of wages (C. 95)
e protection of migrant workers (C. 97/C. 143)
e night work (C. 171 or C+P 89)
e maternity protection (C. 183)
e social security (C. 102 + C. 118, C. 128, C. 130...)
e occupational safety and health (C. 155, C. 161, C. 120)
o private employment agencies (C. 181)
e protection in the event of insolvency of the employer (C. 173)
e dockworkers (C. 152)
e seafarers — merchant shipping (C. 147)

4. Use the ILS system

- C111 (ratified) requires promotion of equality of opportunity and treatment for men
and women at work, but lowering protection or opportunities for irregular workers
would not be consistent if it can be established that 70 — 80 % of irregular workers are
women

- C122 (ratified) requires promotion of full, productive and freely chosen employmfent
with a view to raising standards of living of workers and their families, but expanding
scope for irregular work would go against this, if it can be established that the
irregular jobs created are low quality, low productivity or would lower standards of
living for a significant part of the workforce
e additional issue : are persons affected by the bill fully consulted, given that their

organization density is so low ? Is union legislation not hampering the right to
organize of irregular workers, so that it becomes more difficult to consult them ?

- In 2006, the ILC is likely to adopt a Recommendation on the scope of the employment
relationship, and establish some criteria for the establishment of an employment rather
than a commercial relationship
e Govt. of RoKorea must consult with E & W before responding to a questionnaire on

the basis of which the ILO will draft a Recommendation for discussion

- Complaints detailing legal and practical hurdles to organizing of and collective
bargaining by irregular workers can be filed with the Committee on Freedom of

Association
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- Application of C81 (labour inspection) by Korea was discussed last year at the

International Labour Conference for the following aspects

e poor advisory function of labour inspection services (KEF)

e necessity of in-depth discussion, coordination and cooperation in managing the Indu
strial Safety and Health Policy Deliberation Committee (KEF)

e shortage of women labour inspectors (FKTU)

- C160 has outstanding observations following observations from KCTU regarding
atypical workers

e current statistics make it difficult to gain any appreciation of the situation of workers
employed on the basis of atypical arrangements and of temporary workers and part-
time workers with a contract for less than one year

e workers’ organizations were not given the opportunity to participate fully in the com
pilation of statistics on the economically active population and on household income
and expenditure, as the meetings are held at the discretion of the Government, on a
case-by-case rather than a regular basis

e certain statistics concerning atypical workers which are no longer collected should b
e included in the main survey on the economically active population.

5. Freedom of Association/Collective Bargaining

- Right to organize of public servants

e right to strike not to be curtailed as such, but only for workers in essential services,
or those “exercising authority in the name of the state”nsenior public servants can be
required to form unions of their own

e first-level division between public and private sector workers is acceptable, but not
among public servants

e Art. 9 C. 151 — “Public employees shall have, as other workers, the civil and
political rights which are essential for the normal exercise of freedom of association,
subject only to the obligations arising from their status and the nature of their
functions™

e notion of collective bargaining is not incompatible with normal processes for public
finance, and certain management decisions (e.g. rotation or transfer of staff in the
process of decentralization) may be facilitated by negotiated agreements

- Prohibition of wage payment for full-time officials
e dealt with in CFA Case No. 1865 along the lines suggested in the paper
- Union pluralism at enterprise level — same
- Right to organize of “irregular” workers (IWs)
e SC judgement of 04 appears to imply that IWs can only join industry-based
organizations, as company unions are reserved for regular employees
e raises fundamental questions
- where do the self-employed / homeworkers organize ?
- does an employee need to change unions if he / she becomes unemployed ?
- does an employee need to change unions if terminated and rehired as a dispatched
worker ?
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- where do temporary, part-time, migrant workers organize ?
- where do long-term unemployed (or underemployed) job-seekers organize ?

- Scope of CB : entirely excluding questions related to restructuring, transfer of
ownership or privatization from the scope of CB because industrial action may ensue
does not give credit to the fact that industrial action may be effectively prevented if
not the decision, but the conditions of transfer etc can be negotiated

- Restriction of third party intervention — jumping at shadows

- “ILO makes it clear that all trade unions can be involved in the negotiation regardless
whether or not these organizations are registered” is not entirely correct

6. Freedom of Association/Strike

- Requisitioning / emergency return orders is not “forced labour” if it concerns public
servants who exercise authority in the name of the State and workers employed in
essential services in the strict sense (the interruption of which could endanger the life,
safety or health of the population), or in situations of acute national crisis

- A minimum operational service may be established (in the undertaking or institution in
question) in the case of strikes in public utility services and in public services of
fundamental importance; employers’ and workers’ organizations and the public
authorities should be able to participate in determining this minimum service

- A minimum safety service may be imposed in all cases of strike action when such
minimum services are intended to ensure the safety of persons, the prevention of
accidents and the safety of machinery and equipment

7. C. 100 — Equal Pay

- Not in itself against seniority-based wage system as being unfair
e becomes unfair if women do not have the same opportunities to attract seniority as a

result of e.g. dual career-track system
o first step could be to examine if seniority indeed always represents higher

productivity or higher relevant experience

8. Forced Labour Issues

- Use of conscripts for alternative service at the postal service

- Prison labour
- National Security Act and convictions involving forced labour for offenses related to

freedom of expression, freedom of association, freedom of assembly
- Illegal foreign workers alleged beatings, forced detention, withheld wages, and seizure

of passports by their employers

Discussion on Regulating the Use
of Irregular Employment in Korea

Kyungbae Cho
/ Democratic Legal Studies Association, Soonchunhyang University

1. Background

Since the early 1990's, labor market in Korea has been divided into regular labor and
irregular labor. Irregular workers, otherwise known as fixed-term worker, temporary
worker or part-time workers, have existed in the past. However, after the IMF currency
crisis, the use of such workers has become widely spread. Irregular workers are
deprived of many rights based on the Labor Law and Social Security Law and suffers
from low income and unstable employment. They are unable to protect their rights
through the trade union due to their unstable employment. One of the main reasons for
the unexceptional increase in the number of irregular employment is that the employers
generally favor the use of irregular workers for the reduction of labor cost and easy
dismissal of employees.

Consequently, the issues concerning irregular employment are increasing in gravity,
but the labor group and the management group seems to have opposite opinions on how
legally to deal with these problems. The management group argues that the rigid labor
system has caused the increase of irregular employment and that 'flexible employment'
must be promoted to solve the problem of irregular workers. In contrast, the labor group
argues that the present labor market in Korea is flexible more than that of any other
country. It argues that the flexible employment strategy is causing pain to the workers
and should be stopped and for the protection of irregular workers, the legal system must
actively be reformed. In order to bridge these differences and reach a harmonious
agreement, active discussion is currently taking place in Korea.

2. Review of two government-initiated bills

Korean Government submitted two bills regulating the use of irregular employment in
november 2004. These government-initiated bills have been stalled at the National
Assembly. The bills, designed to provide more flexibility in the labor market, would
allow employers to use temporary workers for longer periods. The Government asserts
that the bills also intend to provide better protection for temporary employees. But labor
groups has vehemently opposed the legislation on the grounds that it would lead to an
increase in the number of temporary workers by encouraging employers to hire more
temporary workers at the expense of regular workers. They also says the protection
offered for workers is inadequate. The principal contents of the bills are as follows :
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First, for fixed-term work, the Labor Standards Act states that the period . of
employment contract can't exceed one year. But the Supreme Court, by changing
opinions, has declared in 1996 that the employment contracts of more than one year are
valid. The new bill makes maximum period three years. Instead, If an em[.fJIO}iCI‘
continues to employ a fixed-term worker for more than three years, he shal.l n.ot dismiss
the worker without justifiable cause. Also, there does not exist any restriction on the
purpose for which irregular workers may be allowed to'use. The clause of non-
discrimination between regular and irregular workers including relief procedure t?efore
the Labor Committee is introduced. But the rule of equal work, ec!ual wage is not
prescribed. An employer is sanctionable only in a violation of re.hef o.rder. by the
committee. Besides, the new bill requires an employer, in concludl.ng mth.lf'regular
worker, a written contract where wage, working hour and other working conditions are

ici ted.

exgiféﬂz,nt%r temporary work, the current law permits the use of temporary workers
only in 26 kinds of business except in special cases suclf as a ternpo.rary v?ca.mcy or
intermittent increase of work force demand. But the new bill delet.es this restriction and
prolongs maximum period of two years up to three years for W.thI'l temporary worker
can be used. Temporary Worker Law states that the user enterpn.se is presumed to have
directly employed the worker when a temporary worker is contmuousl'y emplctyed for
over two years. However the new bill prescribes that If tl?e user ent'erprlsc continues to
use a temporary worker for more than three years, he is resp(fnmble to employ that
worker. He is also responsible to employ a temporary worker dl.rectly wl.le'n he uses a
worker supplied by the employment business without a licence or in a prohibited posts.

3. Future assignment and perspective

1) Security of employment

The basic goal of the regulation of irregular employment is to achieve
both employment stability and flexible management. First of all, the er?;-Jloy.mcnt
instability of irregular employment must be removed. Employment stability 1s an
absolute pre-condition for a worker to exercise his/her rights under Labor Standards Act
and Trade Union and Labor Relations Adjustment Act. As irregular employmer'lt can be
used to avoid illegally the rules of dismissal restriction, an appropriate legislation 1:nust
be prepared and the motive to use irregular employment must be weakened by strictly
enforcing the rule of "equal work, equal wage".

For securing employment stability ;
(1) The purpose of the use of irregular employment should be regulated by law. The:

use of irregular employment should be prohibited for the normal and permanent

activities of the enterprise. However, for the temporary or intermittent demand, a use c')f
the irregular employment can be allowed. (2) Even when irregular employment 18
allowed, the maximum period should be regulated in order to prevent the replacement of

regular employment with irregular employment. (3) The rule of non-discrimination
including the rule of "equal work, equal wage" should be prescribed. (4) An irregular
employment contract should be formed by a written document. A written contract can
clarify the purpose of the use of the irregular employment and clarify the conditions of
employment and work, thus preventing abusive use of irregular employment and
unreasonable discrimination of the worker. (5) The participation of the worker should
be secured in determining the use of irregular employment. At the least a pre-agreement
or consultation should be reached with the labor union or the worker representatives. (6)
A legal tool is necessary for the prevention of repeated or continuous use of irregular
employment. (7) A method should be established to secure the effectiveness of a
legislation that regulates irregular employment. When the law is violated, first criminal
punishment is given. When the requirements such as the purpose, allowed period,
written contract of irregular employment are violated, the contract should be deemed to

be changed to a contract without a fixed period, thus clarifying the legal relationship
between the parties.

2) The legal regulation of collective labor relations

An irregular worker has right to organize freely, negotiate collectively and participate
in collective action like a regular worker. But the collective right of irregular workers
can be very difficult or impossible to exercise due to the imbalance of power between
the employer and worker which is based on instability in the employment itself,
restraint of time and place or conflict with regular workers. Also, the clause of the
Labor Union Law banning multiple labor unions works as a constraint of the right to
organize. This brings about a wider gap between reality and law.

The greatest obstacle to the exercise of the right of collective action for directly
employed irregular workers is the unstable contractual relations. With a fixed-term
employment, the period of the contract is fixed. Therefore, the existence of a labor
union formed based on such contracts is not guaranteed because the contract may not be
renewed when the original period expires. Employment instability itself hinders the
lasting activity of a labor union.

For indirectly employed workers, the opposing parties to collective action are both the
employment business and the user enterprise. The temporary workers supplied by the
employment business have relations with both the supplier and the hirer. But the legal
nature of these relations is very ambiguous. In many cases the hirers determine the
terms and conditions of employment. They even interfere with the temporary workers to
organize the trade union. In general, it has been held that the temporary workers have no
contracts with the hirer. This legal structure of temporary work becomes the means to

evade the responsibilities, specially in the unfair labor practices, which is imposed on
the employer by labor law. Therefore it is necessary to treat the user enterprise as a
party of unfair labor practices.
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